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l Tue UnitTep STATES OF AMERICA, | 7 _., . 
District of South Carolina, f To wit. 

At a circuit court of the United States for the fourth ciréuit in 
and for the district of South Carolina, begun and holden at Charles- 
ton, in the district aforesaid, on the first Monday in April, 1885, be- 
fore the Honorable Hugh L.. Bond and the — George S. Bryan, judges 
of the said United States — for the district of South Carolina, holding 
said circuit court according to the form of the act of Congress in 
such Cas made and provided, the follow ing proceedings were had: 


Tue Unirep STatTes or AMERICA, 
District of South Carolina, Fourth Circuit: 


In the Circuit Court. 


Tue Nasnvua MANvFAcTURING Company, a Corporation under the 
Laws of New Hampshire, Plaintiff, 
against 
Tue South CaroLinA RarLway Company, a Corporation under 
the Laws of South Carolina, Defendant. 


2 be it remembered that heretofore, to wit, on the 14th day 

of Novem ber, in the year of our Lord One thousand eight 
hundred and eighty-four, came into court the defendant, The South 
Carolina Railway Company, by its attorneys, Simonton and Barker, 
and filed the following « ertified copies of a complaint, summons, and 
answer, a petition for removal of Cause, a bond, an order for re- 
moval of cause, and a certificate from the clerk of the court of com- 
mon pleas and general sessions for Charleston county, State of South 
Carolina; which complaint, summons, answer, petition for removal 
of cause, bond, order for removal of cause, and certificate are in the 
words and tenor following: 


Complaint. 
lune STATE OF SoutH Carorina, County of Charleston: 
In the Court of Common Pleas. 


THe Nasnvua MANvuracturinGc Company, Plaintiff, 
against 
THE Souru Carorina Rairway Company, Defendant. 


3 The plaintiff above named, complaining of the defendant, 
alleges— 

[. That the plaintiff is a corporation created by and under the 
laws of the State of New Hampshire, and the defendant is a COTpo- 
raticn created by and under the laws of the State of South Carolina, 
and that said defendant is a common carrier, doing business as 
such. 

II. That on the 8th day of October, A. D. 1883, the Western rail- 
road of Alabama received from Harrington Bros., Opelika, Ala- 
bama, twenty-five bales of cotton to be transported, for the freight 
money then agreed upon, from Opelika aforesaid over and by the 
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said Western railroad of Alabama and its connecting roads and lines 
of transportation until delivered to the plaintiff at the town of 
Nashua, Ni W Hampshire. 

That on the Lith day of October, A. D. 1885, the Western railroad 
of Alabama received from Harrington Bros., at Opelika, Alabama, 
twenty-five bales of cotton to be Lrahsport d, for thi freight money 
then agreed upon, from Opelika aforesaid over and by the said 
W este rl railroad of Alabama and its connecting roads ana lines of 
transportation until delivered to the plaintiff at the town of Nashua 

aforesaid. 
4 Thaton the 15th day of Octobe r.A. 1). 1883, the East Alabama 

Railway Company received from Harrington Bros., at La 
Fayette, Alabama, one hundred and sixty-nine bales of cotton to be 
delivered to the Western railroad of Alabama at Opelika aforesaid 
and by the said W este rh railroad Ol Alabama LO be transported, for 
freight money theretofore agreed upon, from Opelika aforesaid over 
and by the said Western railroad of Alabama and _ its connecting 
rouds and lin s of transportation until delive Ie d to the plaintiff at 
the town of Nashua aforesal 

That on the 15th day of October, A. D. 1883, the Western railroad 
of Alabama received from llarrington bros., at Opelika, Alabama, 
forty bales of cotton to be transport d, for the freight money then 
agreed upon, from Opelika aforesaid over and by the said Western 


iti. 


railroad of Alabama and its connecting roads and lines of transpor- 
tation until delivered to the plaintiff at the town of Nashua afore- 
said. 

That on the 10th day of October, A. D. 1885, the East Alabama 
Railway Company received from Harrington Bros, at La Fayette, 

Alabama. fifty-five bales of cotton to be delivered to the 

Western railroad of Alabama at Opelika, and thence trans- 

ported, for fre iolit mone thie retolfore ore ed upon, from Ope- 
lika aforesaid over and by the said Western railroad of Alabama 
and its connecting roads and lines of transportation until delivered 
to the plaintiff at the town of Nashua aforesaid. 

That on the 12th day of October, A. D. 1885, at Hogansville, 
Georgia, the Atlanta and West Point Railroad Company received 
from Hlarrington Bros. three bales of cotton to be transported, for 
the freight money then agreed upon, from Hogansville aforesaid 
over and by the Atlanta and Wi sl Point rallroad and its connecting 
roads and lines of transportation until delivered to the plaintiff at 
the town of Nashua aforesaid . 

That on the ISth day of October, A. D. 1883, at Hogansville, 
Georgia, the Atlanta and West Point Railroad ‘Company received 
from Ilarrington Bros. twelve bales of cotton to be transported, for 
the freight money then agreed upon, from Hogansville aforesaid 
over and by the Atlanta and West Point railroad and its conneeting 
roads and lines of transportation until delivered to the plaintiff at 

the town of Nashua aforesaid. 
() That on the 18th day of October, A. D. ISS5, at Newman, 
Georgia, the Atlanta and West Point Railroad Company re- 
ceived from Harrington Bros. twelve bales of cotton to be transported, 
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for the freight money then agreed upon, from Newman aforesaid 
over and by the Atlanta and West Point railroad and its connecting 
roads and lines of transportation until delivered to the plaintiff at 
the town of Nashua aforesaid. 

That-on the 10th day of October, A. D. 1885, at Grantville, Georgia, 
the Atlanta and West Point Railroad Company received from Har- 
rington bros. three bales of cotton to be transport dd, for the freight 
money then agreed Upot, from Grantville aforesaid over and by the 
Atlanta and West Point railroad and its connecting roads and lines 
of transportation until delivered to the plaintiff at the town of 
Nashua aforesaid. 

That on the 17th day of Octobe me A. DD). 1SSS, at West Point, 
George ia, the Atlanta ana West Point Railroad Company received 
from [larrington bros. twenty eight bales of cotton to be trans- 
ported, for the freight bone then agreed Upon, from West Point 
aforesaid over and by the Atlanta and West VPoint railroad 

and its connecting roads and lines of transportation. until 
delivered to the plai tiff at the town of Nashua afore- 


said. 

That on the 22nd day of October, A. D. 1885, at Newman, Georgia, 
the Atlanta an W est Point Railroad Company received from Ilar- 
rington bros. eight bales of cotton to be transported, for the freight 
money then agreed upon, from Newman aforesaid over and by the 
Atlanta and West Point railroasl and its connecting roads and lines 
of transportation until delivered to the plaintiff at the town of 


Nashua aforesaid. 

That on the 15th day of October, A. D. 1883, at West Point, Georgia, 
the Atlanta and West Point Railroad Company received from Har- 
rington Bros. Lwenly-seven bales of cotton to be transported, for the 
freight money then agreed upon, from West Point aforesaid over 
and by the Atlanta and West Point railroad and its connecting roads 
and lines of transportation until delivered to the plaintiff at the town 
of Nashua aforesaid. 

That on the 18th day of October, A. D. 1883, at Hogansville, 
Georgia, the Atlanta and West Point Railroad Company received 
from Harrington bros. thirty-eight bales of cotton to be transported, 
for the freight money then agreed upon, from Hogansville aforesaid 

over and by the Atlanta and West Point railroad and its 
8 connecting roads and lines of transportation until delivered 
to the plaintiff at the town of Nashua aforesaid. 

That on the 19th day of October, A. D. 1883, at Grantville, Georgia, 
the Atlanta and West Point Railroad Company received from Har- 
rington Bros. fifty-six bales of cotton to be transported from Grant- 
ville aforesaid, for the freight money then agreed Upon, Over and by 
the Atlanta and West Point railroad and its connecting roads and 
lines of transportation until delivered to the plaintiff at the town of 
Nashua aforesaid. 

That on the 22nd day of October, A. D. 1883, at West Point, 
Géorgia, the Atlanta and West Point Railroad Company received 
from Harrington Bros. Lwenty-one bales of cotton to be transported, 
for the freight money then agreed upon, from West Point aforesaid 
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over and by the Atlanta and West Point railroad and its connecting 
roads and lines of transportation until delivered to the plaintiff at 
the town of Nashua aforesaid. ; 

[1f. That the several lots of cotton shipped, as set forth in para- 
graph Il herein and amounting in the aggregate to five hundred 
and twenty-two bales, were in the course of said transportation de- 

livered to and received by the defendant, a common carrier 
J and one of the aforesaid connecting lines of transportation, In 

the « ity of Augusta, Cr orgia, to be by the said defendant, for 
its proportion of the freight money agreed upon as aforesaid, safely : 
carried to Charleston, South Carolina, and there delivered to the | 
next connecting carrier In course of transportation to their place of | 
destination as aforesaid. 

[V. That said defendant did not safely carry and deliver as afore- 
said the said five hundred and twenty-two bales of cotton, but, on 
the contrary, whilst the sald COLLON, SO received for transportation 
by the said defendant, as alleged in paragraph IIT herein, was in the 
possession and custody and under the control of the defendant as a 
common earrier, two hundred and seventy-four bales thereof were, 
by the carelessness and negligence of the defendant, its officers, 
agents, and servants, destroyed by fire, to the damage of the plaintiff 
sixteen thousand dollars ($16,000). 

Wherefore plaintiff! demands judgment against the defendant for 
their damages as aforesaid and costs of this action. 

[ SEAL. | J. N. NATHANS, 
Plaintiff's Attorney. 


‘ 


A true copy. 
W. W. SALE, 
GCGeéG6.4 


10 (Endorsed :) Filed Aug. 8, 1884. 


Sumnivons. 
Tue Srate or Sout CaARo.iina, County of Charleston: 
Court of Common Pleas. 
Tue Nasnua Manuracturtna Company, Plaintiff, 
yt / rns 


Tue Soutn Caronina Rattway Company, Defendant. 
Copy. Summons for relief. Complaint served. 


To the defendant, The South Carolina Railway Company : 


You are hereby summoned and required to answer the complaint 
in this action, of which a copy is herewith served upon you, and to 
serve a copy of your answer to the said complaint on the subscriber, 
at his office, 63 Broad street, Charleston, 5. C., within twenty days 
after the service hereof, exclusive of the day of such service, and 
if you fail to answer the complaint within the time aforesaid 


elit 
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1] the plaintiff in this action will apply to the court for the re- 
lief demanded in the complaint. 
Dated July 9, A. D. 1854. 
J. N. NATHANS, 
Plaintiff ’s Attorney. 
[u.s.] W. W. SALE, 
C. C. P. & G. S. 
A true copy. 
[SEAL. | W. W. SALE, 
C. C. P. & G. &. 
(Endorsed :) Filed Aug. §, 155-4. 


Sheriff's Return On Summons. 
STATE OF SoutH CAROLINA, County of Charleston : 


Tue NASHUA MANUFACTURING Co. 
is, 
Ture Soutru CAROLINA RAILWAy Co. 


P. Donnelly, being duly sworn, saysthat heserved thesummons and 
complaint in this action on the defendant by delivering to Henry 
Ingraham, cl’k So. Ca. R. R., personally, and leaving with him copies 
of the same at the corner of King & Ann St., Charleston, So. Ca., a 

person over twenty-one years, of discretion, residing with him, 
12 on the 10th day of July, 1884, and left with him copies of 

the same for Jno. B. Peck, general manager So. Ca. Railway 
Company, and that he knows the person as served to be Henry In- 
graham, over 21 years of age, and promised to deliver the said sum- 
mons and complaint to Jno. B. Peck, general manager of So. Ca. R. 
Co., and deponent is not a party to this action. 

P. DONNELLY. 


Sworn to before me this 10th day of July, A. D. 1854. 
MARTIN W. WIGG, 
Notary Public. 


Answer. 
SraTe or SoutnH Carouina, County of Charleston : 
In the Common Pleas. 
THe NASHUA MANUFACTURING Company, Plaintiff, 


v8. 
Tue Soutu CAROLINA RAILWAY COMPANY. 


The answer of the South Carolina Railway Company, defendant. 
13 This defendant, answering the complaint herein, says : 


1. That it admits that the plaintiff is a corporation, as is 
alleged, and that the defendant is a corporation, under the laws of 
the State of South Carolina, and is a common carrier. 
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2. That it admits the statements of the 2nd paragraph of the com- 


plaint respecting the receipt of cotton by the Western railroad of 


Alabama and the Atlanta and West Point Railroad Company, the 
number of bales shipped, the places of shipment, the destination of 
the cotton, and the shippers of the cotton, which said bales of cotton 
were received by the defendant from the connecting roads, and were 
carried by it to Charleston, its teminus, and it avers that al! of the 
said cotton was carried under certain contracts, specified and set 
forth in billsof lading given therefor at the date of receipt and ship- 
ment, which bills of lading were held tor or by the plaintiff. 
3. It admits that of the five hundred and twenty-two bales of 
cotton so received and carried by defendant under bills of lading as 
aforesaid two hundred and seventy-four bales of cotton were, 
14 on the — day of ——, burned in the yards of the defendant, 
but without any negligence or fraud on the part of defendant 
or any of its agents, 
For a first defence. 


That of the two hundred and seventy-four bales of cotton so burned 
one hundred and eight bales were received and carried under a bill 
of lading contalning the stipulation follow Ing, LO the benefit of which 
this defendant is entitled, to wit: “ Neither the Atlanta and West 
Point Railroad Company, the companies constituting the through 
line, nor anny of them, will be responsible for loss or damage, delay 
or detention, arising from the act of God, public enemies, mobs, riots, 
insurrections, pirates, robbers, thieves, restraints of rulers, princes, 
or people, civil or military authority, sweating, leakage, breakage, 
storage, contact with other goods, the etlect of heat and cold, damp- 
ness, dirt, wet, vermin, explosion, floods freshets, rust, loss in weight, 
mending, fire, or any other case whatever, unless the same be proved 
to have occurred from the fraud or gross negligence of the COmmpany 
or companies, their agents or servants, whether the cotton be in 

actual! transit, or be waiting shipment or delivery, or be in 
LD depots, at stations, on wharves, or at sea, or in port, or on 

cars, boat, vessel, or steamer; ” and this defendant avers that 
no one of the said one hundred and eighty bales of cotton were 
burned, nor did the said fire occur, from or by reason of the fraud 
OP LPTross neglign nee of this defendant, its agent or agents. 


lor il second defence. 


1. That of the two hundred and seventy-four bales of cotton so 
burned as aforesaid one hundred and eight bales were receipted by 
and shipped by the Atlanta and West Point Railroad Company,and 
bills of lading given therefor by said Atlanta and West Point Rail- 
road Company, acting in this behalf for each of the connecting lines 
of which defendant was one, which bills of lading and each of them 
contained the following stipulation, to the benefit of which tnis de- 
fendant ts entitled, to wit: “And it is further stipulated and agreed 
that in case ol any loss or damage done to or sustained by any cot- 
ton herein receipted for during transportation, whereby ‘any legal 
liability may be incurred by the terms of this contract, that the 
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company alone shall be held responsible therefor in whose 
16 actual custody the cotton may be at the time of the happen- 

ing of such loss or damage, and the company incurring such 
liability shall have the benefit of any insurance which may have 
been effected upon or on account of said cotton.” 

2. That the plaintiff had insured the said cotton so destroyed by 
fire against risks, of which fire was one, in the American Insurance 
Company, which insurance company,on information and belief, de- 
fendant avers, is solvent, and that at the date of said fire the said 
cotton was covered by said insurance. 

3. That the plaintiff have not given to the defendant, in accord- 
ance with the terms of the bill of lading, the benefit of the said 
insurance. 

For a third defence. 


1. That of the said two hundred and seventy-four bales of cotton 
so burned as aforesaid this defendant has accounted for and paid to 
the plaintiff the full value of one hundred and sixty-six bales, the 
same being that part of the said two hundred and seventy-four bales 
not protected by any stipulation in the bills of lading given there- 

for. 
17 Wherefore the defendant demands judgment, and that the 
complaint be dismissed. 
SIMONTON & BARKER, 
Def’t’s Att’ys. 

A true copy. 

[SEAL. | W. W. SALE, 
xa. é G. &. 
Acceptance of Service. 


| acknowledge service of a copy of within answer this 7 day of 
August, 1554. 
J. N. NATHANS. 


(Endorsed :) Filed Aug. 8, 1854. 


P. fition for RR. moval of ( ause. 


THe STATE OF SoutH CARrouina, Charleston County : 


Toe NasHuvua MANUFACTURING COMPANY 
iS. 


Tue Soutu CaArRoLtInA RAILWAY COMPANY. 
1S Kr Parte Tur Soutu CAROLINA RAILWAY COMPANY. 


To the honorable the court of common pleas for said county : 

The petition of the South Carolina Railway Company respectfully 
shows that at the commencement of this suit it was and still isa 
citizen of the State of South Carolina, and that the Nashua Manu- 
facturing Company, as by the statement in the complaint, was and 
that it sull is a citizen of the State of New Hampshire, and that 
they are the sole parties plaintiff and defendant to this suit ; that 
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the matter in controversy exceeds, exclusive of costs, the Sum or 
value of five hundred dollars. Your petitioner makes and files here- 
with a bond, with good and sufficient surety, for its entering at the 
circuit court of the United States for the district of South Carolina, 
on the first day of its next session, a copy of the record in this suit, 
and for paying all costs that may be awarded by the said circuit 
court if said circuit court shall hold that this suit has been wrong- 

fully or improperly removed thereto. 
19) Your petitioner therefore prays this honorable court to ac- 

cept this petition and said bond and order the transfer of said 
suit to said circuit court of the United States for the district of South 
Carolina. 

SIMONTON & BARKER, 
| Attorneys for Petitioner. 
THE STATE OF SouTH CAROLINA: 
Before me personally appeared Charles H. Simonton, att’y, who 


on oath says that the statements of this petition are true. 


(S’o'd) CHARLES H. SIMONTON., 


Sworn to this § day of August, 1854. 
D. B. GILLILAND, 
Not'y Puh. 
A true copy. 
[seAr.] W. W. SALE, 
nLaré@ee& 


Acceptance of Service. 


Copy of within petition accepted. 
Aug. S, 1554. 
J. N. NATHANS, 
PU f’s Att'y. 
(Endorsed :) Filed Aug. 8, 1884. 


m1) Order for Removal of Cause. 
STaTeE OF SoutH CAROLINA, Charleston County: 


Tue NASHUA MANUFACTURING CoMPANY 
vs. 
Tuk Soutu CAROLINA RAILWAY COMPANY. 


kyr Parte Tur Soutu CARroLinaA RAILWAY CoMPANY. 


llearing the petition, and it appearing that the petition comes 
within the provisions of the act of Congress in such cases made and 
provided, and that it has complied with all the provisions of said 
acis— 

Ordered that the cause be removed to the circuit court of the 
United States for the district of South Carolina. 

Nov. 7, 1854. 

G. B. FRASER, 
' Presiding Judge. 


THE SOUTH CAROLINA RAILWAY COMPANY. ) 
A true copy. 
[ SEAL. | W. W , SALE, 
CCP. & G. Bf. 
21 (Endorsed :) ITconsent. J.N.Nathans. Filed Nov. 7.1884. 


Bond. 
STATE OF SoutTH CAROLINA, Charleston County : 
Tue NAsSHuA MANUFACTURING COMPANY 
Us, 
Tue Soutu CArouinaA Rattway CoMPaAny. 


Know all men by these presents that the South Carolina Railway 
Company, as principal,and —— , as sureties, are held and firmly 
bound unto the Nashua Manufacturing Company in the penal sum 
of fifty dollars; for the payment whereof, well and truly to be made 
unto the said The Nashua Manufacturing Company, its heirs, repre- 
sentatives, and assigns, we bind ourselves, our heirs, representatives, 
od assigns, jointly and severally, firmly by these presents— 

Yet upon these conditions: The said The South Carolina Railway 
Company having petitioned the honorable the court of common 
pleas for Charleston county, State of South Carolina, for the re- 

moval of a certain cause therein pending wherein The Nashua 
22 Manufacturing Company is plaintiff and the South Carolina 

Railway Company, defendant, to the circuit court of the United 
States in and for the district of South Carolina: Now, if the said 
The South Carolina Railway Company, your petitioner, shall enter 
in the said circuit court of the United States, on the first day of its 
next session, a ‘copy of the record in said suit, and shall well and 
truly pay all costs that may be awarded by said circuit court of the 
United States if said court shall hold that said suit was wrongfully 
or improperly removed thereto, then this obligation to be void; 
otherwise in full foree and virtue. 

Witness our hands and seals this seventh dav of August, A. D. 
1554. 


THE SOUTH CAROLINA R’Y CoO., 
By JOHH B. PECK, Gen’l Manager. _ {L. s.] 
CHARLES H. SIMONTON. | L. . 


sermon 


In presence of— 
S. B. PICKENS. 


STATE OF SOUTH CAROLINA, |. 
County of Charleston, aes 
23 I, —— —, of said county, the surety named in the fore- 


going bond, being duly sworn, do depose and say that I am 
a resident of the State of South Carolina and a property holder 
therein; that I am worth the sum of five hundred dollars over and 
above all mv debts and liabilities and exclusive of property by law 
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exempt from execution; that I have property in the State ef South 
Carolina liable to exeeution of the value of more than five hundred 


dollars. 


Sworn to before me this — day of ——, A. D. 155-. 


A true copy. 


[SEAL. | W. W. SALE, 


(Iendorsed:) Filed Aug. 8, 18S4. 
Certificate. 
STATE OF SoutH CAROLINA, Charleston County . 


I, W. W. Sale, clerk of common pleas and general sessions; 

24 county and State aforesaid, do hereby certify that the follow- 

Ing Papers, consisting of a summons and complaint, anh an- 

swer, a petition for removal of cause, a bond, and an order for 

removal of cause, are true and exact copies and a complete record 

in the ease of The Nashua Manufacturing Company vs. The South 

Carolina Railway Company, the originals of which are on file in 
my office. 

Nov. 12, 1884. 
W. W. SALE, 
+S He we oe 


And at the April term of the said court, begun and holden at 
Charleston aforesaid, on the first Monday in April, 1885, this case 
caine up for trial before the following jury, to wit: James Arm- 
strong, foreman; T. C. Haile, W. J. Bradford, 8. W. Williams, Sam- 
uel Douglas, John H. Williams, T. M. L. Kirkland, Thomas Bas- 
kins, W. D. Ussery, J. S. McCain, John F. Seignous, and W. H. 
Chaffee. 

The pleadings were read to the court and jury and the following 
testimony was introduced by the plaintiff, which testimony is in the 
words and tenor following: 

25 Testimony Ln Be half of Plaintiff. 

[In the Circuit Court of the United States, District of South Carolina. 
THe Nasuvua MaNnvuracturinGa Company, a Corporation under the 
Laws of New Hampshire, Plaintiff, 
against 
THe Soutn Carorina Rartway Company, a Corporation under the 
Laws of South Carolina, Defendant. 

Notice to take testimony pursuant to sec’s 863, 864, and 865 of U.S. 
R.S. 

Messrs. Simonton and Barker, deféndant’s attorneys : 

Please take notice that at 11 a. m. on Wednesday, the 19th day of 

November, A. D. 1884, will be taken on behalf of plaintiff herein, 


8 eS ge 


THE SOUTH CAROLINA RAILWAY COMPANY. 1] 


before Henry C. Merwin, a notary public in and for the city of Bos- 
ton and State of Massachusetts, at his office, No. 40 Water street, In 


said city and State, the deposition de bene esse — Frederick Amory, 
treasurer of the aforesaid Nashua Manufacturing Company, 
26 at which time and place you are entitled to be present and 


cross-examine the said witness, the said witness being a res- 
ident of and living in the said city of Boston, at a distance of more 
than one hundred miles from the place where the trial of this action 
is to be held. 

And should the examination of said witness not be concluded on 
the day herein named, then his examination will be taken on each 
succeeding day, Sundays excepted, at the same time and place, before 
the ofticer above named, until such examination shall have been 
concluded. 


November 6th, 1854. 
J. N. NATHANS, 


PUf'’s Att'y. 


In the Cireuit Court of the United States for the District of South 
Carolina. 


Tue NASHUA MANUFACTURING COMPANY 
WM 
THe Soutu CaroLtinA Raritway CoMPANY. 


STATE OF MASSACHUSETTS, 
District of Massa hruse tis. ounty of Suffolk : 


27 FREDERICK Amory, a witness called on behalf of the plain- 
tiff herein, and residing at Boston, Mass., more than one hun- 
dred miles from the place whe re this CAUSC is to be tried, being duly 
cautioned and sworn to tell the whole truth, and being carefully 
examined, deposes and says as follows: 


Deposition of Frederick Amory. 


Direct examination by Roperr Garpiner, Esq., counsel for 
plaintiff: 

Int. 1. State your name, age, residence, and occupation. 

Ans. Frederick Amory; 40 years; Boston, Mass.; treasurer of 
Nashua M'f’g Co. 

Int. 2. State whether or not any cotton belonging to the Nashua 
M’f’g Co. was burned at Charleston in the autum of ’83; and, if yes, 
state how many bales were burned, when and where they were 
burned, and state your sources of information. 

Ans. Yes; 274 bales, the 29th day ol October, 1883, in the yards 
of the South Carolina R’y Co. From a letter dated Charleston, 5. 
C., Nov. 12, 1883 

Int. 3. Please read the letter. 

Ans. — 
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“Soutu CAROLINA RAILWAY Co., 
“ CHARLESTON, 8S. C., Nov. 12, 1885. 


25 “'To Nashua Man’f. Co., Nashua, N. H.: 


“'There were burned on the 29th day of October, 1885, in the 
yards of this company, awaiting transfer to the steamer, 274 bales of 
cotton marked N. A. | D. W. 196, | N. A. | Kk. W. 78, and shipped by 
Me i * to vou. Please send sworn copies of in- 
voice of this cotton and certified copl sof bills of lading for the sume, 
also affidavits as to what marine, inland marine, or fire insurance 
was taken on said cotton. It is desired to liquidate promptly any 
liability that may attach to this company by the burning of said 
cotton, and I therefore request prompt repli s tothe above inquiries. 

“ Yours respectfully, JOHN B. PECK, 
©! On n’l Manage — 


Int. 4. When and from what places was said burned cotton 
shipped ? 

Ans. Various places. 

Int.5. State the number of bales burned out of each shipment 
male. 

Ans. I cannot. 

Int. 6. State how many bales were burned for which the common 
carrier had issued bills of lading purporting to give the carrier in 
whose custody said cotton might be at the time of the happening of 

any loss O1 damage to said cotton the benefit of any insur- 
2!) ance effected upon or on account of the cotton. 
Ans. 166—the least amount of bales burned which had 
been shipped under bills of lading not containing that clause. 

Int. 7. Can you give any more definite answer to the last ques- 
tion ? 

Ans. No. 

Int. 8. Did you make any inquiries to obtain the information 
asked for in the 6th question ? 

Ans. We examined all the bales at the mills that we could, but 
the marks in many cases were so obliterated in shipment that it 
was impossible to determine all the marks. 

Int. 9. Please state what bales you examined and what was the 
object of the examination. 

Ans. We compared the marks discovered on those bales at the 
mill which had been saved from the fire and compared them as far 
-as possible with the list of the shippers’ marks so as to ascertain 
what and how many bales were burned. ; 

Int. 10. Did you receive any statement from the South Carolina 
railway about the number of bales burned out of each shipment ? 

Ans. I received the following: “ Office freight agent South 

30 Carolina Railway Co. Respectfully: These brands coming 

from Lafayette, Opelika, Ala., Hogansville, and Grantsville, 

Ga., it was impossible after the fire to be able to state what ship- 

ments were lost and what saved, as all were mixed together. The 
total number lost, 274, is correct. C. D. Bateman, ag’t.” 


a” 
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Int. 11. How many, if any, of the remaining 108 bales out of the 
274 burned were shipped under bills of lading containing the insur- 
ance clause referred to in the 6th question ? 

Ans. I don’t know. 

Int. 12. Were any of them ? 

Ans. I suppose some. 

Int. 18. Do you know whether any were? 

Ans. No; I don’t know. 

Int. 14. Is it possible that none of these 108 bales were shipped 
under bills of lading containing the insurance clause ? 

Ans. Yes; it’s possible, of course. 

Int. 15. Have you received payment for the cotton destroyed or 
any part of it? 

Ans. Yes; for a part of it; for 166 bales. 

Int. 16. Who paid you ? 

Ans. The South Carolina Railway Co. 

Int. 17. State whether or not that payment was received in full 

or whether it was a payment on account, without interest 
31 or costs, and was received without prejudice to your claim. 
Ans. It was received on account as part payment for the loss 
without interest or costs and not to. prejudice our claim for the whole 
loss. 

Int. 18. Have your insurers paid you any part of your loss? 

Ans. The American Insurance Co. paid on the same terms for 
these same 166 bales. 

Int.19. Have you brought suit against your insurers? 

Ans. Yes; at the April term, 1854. 

Int. 20. Have your insurers paid or agreed to pay, or given you 
any hope or expectation that they will pay, the whole or any part 
of the remainder of your loss? 

Ans. No. 

Int. 21. Have you made any offer of settlement to the said rail- 
way; and, if so, what? 

Ans. I have offered to allow them to take this suit, that offer not 
to prejudice our claim against them. 

Int. 22. Was that offer accepted ? 

Ans. No. 

Int. 23. What authority, if any, had your agent, or any of them 
who shipped this cotton, to ship it under bills of lading containing 
the insurance clause ? 

Ans. They had no authority. 
32 Int. 24. What authority, if any, had your agents, or any 
of them, who shipped this cotton, to make any contract or 
agreement to give the carrier the benefit of insurance in case of 
loss ? 

Ans. None from me. 

Int. 25. Was any one but you authorized to give them any such 
authority ? 

Ans. No. 

Int. 26. Did any of them make any such contract or agreement ? 

Ans. None that I know of. 


ns 
oe 
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Int. a, What was the value of the cotton burned ‘4 


és 6 


Ans. $51.54 per bale—S814,.067.16. 


Cross-examination by F. J. Stinsson, Esq., counsel for the 
South Carolina Railway Co. : 

Cross-int. 28. When you were requested to send on copies of the 
bills of lading to the South Carolina R’y Co. shortly after the fire 
did you do it? 

Ans. Of course I did. 

X 29. How did you know that at least 166 bales were burned that 
did not have that insurance clause ? 

Ans. We verified them by comparing with the lists of the ship- 


pers. 
X 30. Of the 274 bales burned how many bills of lading were 
there ? 
30 Ans. There were fifteen bills of lading, covering the cotton 


which was in Charleston at the time of the fire. 

X 31. How many of those bills had the insurance clause, and how 
many bales of cotton were covered by each such bill? 

Ans. Ten bills of lading covered 208 bales. 

X 32. How many of those 208 bales, to the best of your knowledge, 
have you ever received ? | 

Ans. I could not tell you. 

X 33. But you arrived at the knowledge that 166 bales, at least, 
which were burned, did not have that clause? 
’ Ans. Yes. 

X 34. Now, if you could find out how many bales were burned 
which did not have that clause, why could you not find out how 
many bales were burned which did have that clause ? 

Ans. Because we could not find marks on all the bales of those 
saved from the fire. 

X 35. Hlow many bales were saved from the fire ? 

Ans. 248. 

X 36. Then you say that there were 274 bales burned and 248 
saved, making 522; that, of those 522, 208, and not more than 208, 
had the insurance clause in the bill of lading ? 

Ans. Yes. | 
od X 37. Was the so-called insurance clause the same in all 
tie bills of lading ? 

Ans. ‘They appear to be all of the same form. 

X 38. Will you read that clause in one of them ? 

Ans. I read: “ And the company incurring such liability shall 
have the benefit of any insurance which may have been effected 
upon or on account of said cotton.” 

X 39. When did the railway company pay for the 166 bales ? 

Ans. I think it was about the Ist of June, LSS4. 

X 40. When did you bring suit against the railway Co. ? 

Ans. I think it was last summer. 

X 41. You don’t know anything about the suit, then, personally ? 

Ans. No; not any more than any business man knows about his 
lawyer's business. 
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X 42. What costs had you incurred up to the time of the payment 
by the railway Co. ? 

Ans. I do not know. , 

X 43. You don’t know that you had brought suit before such pay 
nmient? 

Ans. No; I do not know; I should say not. 

X 44. Was the full value of that 166 bales paid by the insurance 
Uo.? 
Ans. They paid the insured value. 
Oo X 45. Then you recovered twice on those 166 bales—once 
from the railway and once from the insurance company ? 

Ans. We received two payments. 

X 46. You received the full value of the cotton from the railway 
Co. and the full insured value from the insurance company ? 

Ans. We received payment from the railway at $51.54 per bale, 
without interest, and received payment from the Insurance company 
at the insured value, with interest, crediting the Insurance com- 
pany with the amount received from the railway. 

X 47. What was the insured value per bale ? 

Ans. I think $60 per bale. 

X 48. You said that the payment made by the railway Co. was 
received on account and not as satisfaction in full. Did they know 
that? 

Ans. There was written in the receipt for the payment that it was 
received without prejudice and without waiving claim for balance 
of the loss and for interest and costs. 

X 49. Had they any knowledge, before sending the payment 
that you would only receive it under those conditions? 

Ans. I think go. 
36 X 50. Did you offer to refund the money if they objected 
to your receiving it with such an understanding ? 

Ans. No. 

X 51. When did the insurance Co. make their payment? 

Ans. | think about the Ist of June, 1884. 

X 52. That was after you brought suit against them ? 

Ans. Yes. | 

X 53. What became of the suit then ? 

Ans. It is still pending. 

X 54. What are you suing for now? 

Ans. The balance of the claim and interest, ete. 

X 50. And when you began this suit were you suing for the in- 
surance on the whole 274 bales? 

Ans. Yes. 

X 56. And did they make payment of that part of the claim, 
pending the suit, with no special inducement from you ? 

Ans. We pressed our claims and they made payment without any 
special inducement. 

X 57. You had no agreement or understanding with them, at the 
time of such payment, as to your future action—with respect to the 
rest of the claim ? 

Ans. None whatever; they got a receipt. 


? 
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X 58. What were the terms of the receipt ? 
Ans. I have no copy of it; I don’t remember. 
X 59. When is that suit likely to be tried ? 
37 Ans. It is awaiting the decision in a similar suit brought 
by the Jackson Company. 

X 60. Who shipped the cotton that was burned ? 

Ans. Messrs. Harrington Brothers. 

X 61. Were they your agents ? 

Ans. No; this was bought on order of Messrs. Frederick Dexter 
& Co., cotton buvers, in Boston. 

X 62. Are they your ordinary cotton buyers? 

Ans. They buy and many others also buy for us. 

X 63. In whose name were the bills of lading ? 

Ans. Nashua M’f’g Co., Nashua, N. H., are the consignees. 

X 64. Whom did you mean when you said, In a previous answer, 
that your agents or any of them had no authority, ete. ? 

Ans. Any of those who buy directly or indirectly for us. 

X 65. They were the people who shipped the cotton and got the 
bill of lading in the first place? 

Ans. Yes. 

X 66. And they were some of the agents whom you referred to? 

Ans. Yes. 

X 67. This condition (the insurance clause) was not an uncom- 
mon one in bills of lading of cotton? 


Ans. No. . 
X 68. Had you ever told the railway Co. that your agents 
38 had no authority to assent to that condition ? 


Ans. I never told the railway company anything. 

X 69. State, in general terms, what form of policy you had and in 
what company. , 

Ans. What is called an “open” policy, in the American Insurance 
Company. 

X 70. For what amount ? 

Ans. $600,000 or more. 

X 71. And you have not collected on that policy any insurance 
upon 108 bales of those burned ? 

Ans. No. 

\ 72. Has the insurance company any defence upon that insur- 
ance, to your knowledge ? 

Ans. No. 

X 73. Is the American Insurance Co., in your opinion, solvent ? 

Ans. Yes. 


Redirect : 


Int. 74. When were you first informed that this insurance clause 
was sometimes Inserted in bills of lading ? 

Ans, Some time after the 17th of November, 1883. 

Int. 75. You mean to say that before that time you had no knowl- 
edge that that clause was ever inserted in bills of lading issued by 
common carriers ? , , 


THE SOUTH CAROLINA RAILWAY COMPANY, 


oo Ans. I never knew of its being inserted in railroad bills of 
lading before receiving notice of this fire in the yards of the 
South Carolina Railway Company. 
Recross : 
X 76. Did you usually read through the bills of lading that you 
received for cotton shipped ? 
Ans. No. 
X 77. Had you ever done so? 
Ans. I don’t remember to have before receiving notice of this 
fire. 
FREDERIC AMORY. 
Attest : 
H. C. MERWIN, 
Notary Public. 


Subseribed and sworn to before me this 22d day of November, 
1584. 
[SKAL. | H. C. MERWIN, 
Notary Public. 


oD In the Cireuit Court of the United States for the District of 
South Carolina. 


Tue NasnHva MANUFACTURING COMPANY 
; 
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STATE OF MASSACHUSETTS, 
District of Massachusetts, County of Suffolk : 

I hereby certify that on Saturday, the 22d day of November, 1884 
(by adjournment from the 19th day of the said month, by consent, 
and for the convenience of the parties and their respective counsel 
and myself), before me, Henry C. Merwin, a notary public in and 
for the county of Suffolk and State of Massachusetts, at my office, 
No. 40 Water St., in the city of Boston and county of Suffolk and 
State of Massachusetts aforesaid, personally appeared before me, pur- 
suant to a notice hereto annexed, between the hours of 11 a. m. and 
1 o'clock, Frederick Amory, treasurer, the witness named in said 
notice, and Robert Gardiner, Esq., appeared as counsel for plain- 
tiff and Fred. J. Stimson, Esq., appeared as counsel for defendant ; 
and the said Frederick Amory, being by me first duly cautioned and 
sworn to testify the truth, and being carefully examined, deposed 

and said as appears by the deposition hereto annexed. 
4] And I further certify that the said deposition was then and 
there reduced to writing by me, and was, after it had been 
reduced to writing, subscribed by the witness, and the same has been 
received by me for the purpose of sealing up and directing the same 
to the clerk of the court, as required by law. 

And I further certify that the reason why the said deposition was 
taken was that the said witness resides at Boston, Massachusetts, 
more than one hundred miles from Charleston,S. C.,the place where 
this cause 1s to be tried; and I further certify that Iam not of 
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counsel or attorney to either of the parties, nor am | interested in 
the event of the cause; and I further certify that the fee for taking 
said deposition, $10, has been paid to me by the plaintiff, and the 
Sale Is just and reasonable. 

In testimony whereof I have hereunto set my hand and official 
seal, at the city of Boston, in the county of Suffolk and State of Mas- 
sachusetts. this 22d day of November, A. D. 1884. 

[SI \! HENRY C. MERWIN, Not. Pub. 
Acceptance of Ne ri ee j 

Service of a copy of within notice accepted this 6th day of Nov.. 
1SS4. 

SIMONTON & BARKER. 
1” Plaintifi 'y Pills of Ladina. 
No. 31. (Original.) 


The Southern Freight Line via the Western Railroad of Alabama 
and Ga. R. KR. 
OpreLIKA, ALA., Oct. 5, 1585. 

Received from Harrington Bros. twenty-five (25) bales of cotton, 
Con: ioned Lo Nashua Mt g Co., at Nashua, N. H., marke d and num- 
bere 7 as below, to be Lrahsport dl (with the privilege of compressing) 
by the Western Railroad of Alabama to the freight station at its 
terminus, and there to be delivered to such company or carrier whose 
line ray be considered il part of the route to destination, and at 
destination to Ly delive rt d LO consignee Upon payment of 2 — per 
hundred pounds freight and charges advanced by this road. 

In consideration that the cotton herein deseribed is transported at 


reduced rates it Is mutualiy agreed, understood, and enacted, as a 
contract between the shipper and the West rh Railroad of Alabama, 
that, since said cotton must pass through the custody of several car- 
riers to the place of ultimate destination, the exceptions from liability 
made by such carriers, respectively, shall Oy rate in the carriage bv 
them, resp clively, of said cotton as though herein inserted at length, 
ana especially that for all loss or damage occurring in the transit of 
‘sald cotton the legal re medy shall be sought and held against the 
particular carrier only in whose custody the said cotton may be at 
the time of the happening thereof. 


No. bales. Marks. Weights. 
25 CF fF: Pane ne eee 
W 


In witness whereof the agent hath affirmed to 2 bills of lading of 
this tenor and date, one of which being accomplished the others are 
to stand void. 

L. ECHOLS, Agent. 
| Written across the face:] Via Charleston. 
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13 No. 42. (Original.) 


The Southern Freight Line via the Western Railroad of Alabama 
and Ga. R. R. & Charleston. 


OpeELIKA, ALA., Oct. 11, 1883. 


Received from Harrington Bros. twenty-five (25) bales of cotton, 


consigned to Nashua M’f’g Co., at Nashua, N. H., marked and num- 
bered as below, to be transported (with the privilege of compressing) 
by the Western Railroad of Alabama to the freight station at its 
terminus, and there to be delivered to such company or carrier 
whose line may be considered a part of the route to destination and 
at destination to be delivered to consignee upon payment of 92 — 
per hundred pounds freight and charges advanced by this road. 

In consideration that the cotton herein described is transported at 
reduced rates if Is mutually ag rest d, understood, and enacted as ua 
contract between the shipper and the Western Railroad of Alabama 
that, since said cotton must pass through the custody of several car- 
riers to the place of ultimate destination, the exceptions from liability 
made by such carriers, respectively, shall operate in the carriage by 
them, respectively, of said cotton as though herein inserted at length, 
and especially that for all loss or damage occurring in the transit of 
said cotton the legal remedy shall be sought and held against the 
particular carrier only in whose custody the said cotton may be at 
the time of the happening thereof. 


No. bales. Marks. Weights. 
25 iyi) = s-sniiiaiiias alata pra 


\ 


In witness whereof the agent hath affirmed to 2 bills of lading of 
this tenor and date, one of which being accomplished the others are 


to stand void. 
L. ECHOLS, Agent. 


Lf No. 15. Original. 

To be delivered to shippe r Last Alabama Railway Company 

La Fayerre, ALA., Station, Oct. 15th, 1583. 

Received from Harrington Bros. one hundred and sixty-nine (169) 
bales of cotton, — of which are in bad order, all marked as 
stated below, and consigned to Nashua \ fg Co., at Nashua, N. _s 
to be transported and delivered to W. R. R. at Opelika at the rate 
of 02 — per 100, — through 

[t is hereby agreed and distinetly understood that in considera- 
tion of the transportation of the said cotton at the above-mentioned 
rates the shipper releases the East Alabama Railway Co. from all 
liability for any loss or damage which may occur from the bursting 
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of rope or bagging, old damage, or water while upon their railroad, 
and from any loss and damage whatever which may occur after de- 
livery to any other railroad Co. or agent for transportation to ulti- 
mate destination. 


No. Bales. Marks. _ Condition. 
. | gary 00 
169 


Ir’t paid Lo Opelika. 
W. N. BRAYAM, Agent 


Written across the face: | To Nassau, from ¢ pelika, via Charleston . 
45 No. 48. '  (Original.) 


The Southern Freight Line via The Western Railroad of Alabama 
and Ga. R. R. & Charleston. 


OrELIKA, ALA., Oct. 13, 1885. 

Received from Harrington: Bros. forty 1()) bales of cotton, con- 
signed to Nashua M’f’g Co., at Nashua, N. H., marked and num- 
bered as below, to be transported (with the privilege of compressing) 
by the Western Railroad of Alabama to the freight station at its 
terminus, and there to be delivered to such company or carrier 
whose line may be considered a part of the route to destination, and 
at destination to be delivered to consignee upon the payment of 92 
— per hundred pounds freight and charges edvanced by this road. 

[n consideration that the cotton herein described is transported 
at reduced rates it is mutually agreed, understood, and enacted as 
a contract between the shipper and the Western Railroad of Ala- 
bama that, since said cotton must pass through the custody of sev- 
eral carriers tothe place of ultimate destination, the exceptions from 
liability made by such carriers, respectively, shall operate in the 
carriage by them, respectively, of said cotton as though herein in- 
serted at length, and especially that for all loss or damage occur- 
ring in the transit Ol said COLLON the legal remedy shall-be sought 
and held against the particular carrier only in whose custody the 
said cotton may be at the time of the happening thereof. 


No. bales. Marks. Weights. 


ciitiaiiiiiaiisiiaasst ie -cen-| 20,000 


> \e 


|~- 


an 


oe bia cated - be sina Vita snitid bid ‘ai pr ae £ oh 
lane ie aa leant aioabsn tt: sl. one pCa cite whoa Se. Rr G5 1 
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In witness whereof the agent hath affirmed to 2 bills of lading 
of this tenor and date, one of which being accomplished the others 


are to stand void. 
L. ECHOLS, Agent. 


46 No. 104. Original. 

To be delivered to shipper, East Alabama Railway Company. 

LA Fayetre, ALA., STATION, Oct. 10, 1883. 

Received from Harrington Bros. fifty-five (55) bales of cotton, 
— of which are in bad order, all marked as stated below, and 
consigned to Nashua M’f’g Co., at Nashua, N. H., to be transported 
and delivered to W. R. R., at Opelika, at the rate of 92 — per 100 — 
through. 

It is hereby agreed and distinctly understood that in consideration 
of the transportation of the said cotton at the above-mentioned 
rates the shipper releases the East Alabama Railway Co. from all 
liability for any loss or damage which may occur from the bursting 
of rope or bagging, old damage, or water while upon their railroad, 
and from any loss and damage whatever which may occur after de- 
liverv to any other railroad Co. or agent for transportation to ulti- 
mate destination. 


No. bales. | Marks. Condition. 


50 [Ae 5 <ncu cows cnnenasasememmeenal 27 500 


It paid to Opelika. 
W. N. BRAYAN, Agent 


| Written across the face:] From Opelika via Charleston. 


7 Cotton Bill of Lading. 
No. —. Form 4. Original. 
Atlanta and West Point Railroad Company. 


Cecil Gabbett, superintendent, Montgomery, Ala.; A. J. Orme, gen- 
eral freight agent, Atlanta, Ga. 
HOoGANSVILLE, GA., STATION, Oct. 12, 1885. 

Received of Harrington Bros. three (3) bales of cotton, marked, 
numbered, and weighing as below, to be transported by the Atlanta 
and West Point Railroad Company and connecting lines and steam- 
ships (with liberty to compress) unto Nashua M’'f’g Co., at Nashua, 
N. H., upon payment of 95 — per 100 lbs. or — per bale freight, and 
upon the following conditions, viz: 

Neither the Atlanta & West Point Railroad Company, the com- 
panies constituting the through line, nor any one of them will be 
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responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, rob- 
bers, thieves, restraints of rulers, princes, or people, civil or military 
authority, sweating, leakage, breakage, storage, contact with other 
voods, the effect of heat and cold, dampness, dirt, wet, vermin, CX- 
plosion, floods, freshets, rust, loss in weight, mending, fire, or any 
other cause whatever, unless the same be proved to have occurred 
from the fraud or gross negligence of the company or companies, 
their agents or servants, whether the cotton be in actual transit or 
be waiting shipment or delivery, or be in depots, at stations, on 
wharves. or at sea or In port or on Cars, boat. vessel, or steamer; 
and in no event will the said Atlanta & West Point Railroad Com- 
pany or the companies constituting this line or any one of them be 
responsible for loss or damage, delay or detention, arising from 
storms, ice, collision, jettison, shipwreck, steam, fire, accident to 
boilers or machinery or any accidents of the seas, bays, sounds, or 
rivers or of steam or inland navigation of whatever nature or kind, 
UlNessS a@ Spy chal receip be taken therefor and a charge of — per 
cent. on the value of the article or articles be paid prior to the 
shipment of the same for insurance against the above-named risk ; 
and neither the said companies constituting this line nor any of 
them will be liable for any loss or damage unless the claim be made 
in writing within 24 hours after the delivery of the cotton, and the 
amount of such loss or damage must be adjusted in the presence of 
at oflicer of the line before the same be removed from the company’s 
warehouse or station at destination; and it is further stipulated 
and agreed that in case of any loss or damage done to or sustained 
by any cotton herein receipted for during transportation whereby 
any legal liability may be incurred by the terms of this contract 
that the Col pany alone shall be held responsible therefor in whose 
actual custody the cotton may be at the time of the happening of 
such loss or damage, and the company incurring such liability shall 
have the benelit of any insurance which may have been effected 
upon or on account of said cotton; and it 1s further agreed that 
the amount of loss or damage so accruing shall be computed with 
reference to the value of said property at the place and time of ship- 
ment under this bill of lading. The delivery by any navigation 
company where it is the last earrier shall be at its wharf, and at its 
option, if not removed during the day of their arrival, they may be 
tored at owner's expense and risk or be permitted to lie where 
anded. The steamers of the companies of this line aré at liberty 
o touch at any port or ports, to tow and assist vessels in all situa- 
ions. and to sail with or without pilots. All articles of freight On 
arrival at place of destination are at the risk and expense of the 
owner. Loss or damage claims for cotton carried under this bill of 
lading will be settled only on basis of weights entered hereon at in- 
voice cost of such cotton. 
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Number bales. Marks. Weights. 
3 Oe Ee Binenns coewcy alu 1,500 

W 
In witness whereof the agent hath affirmed to — bills of lading, 


all of this tenor and date, one of which being accomplished the 
other to stand void. 
FRANK WAY, 
Age ni for the Parti Ss un Inte rest Separate ly but not Jointly. 


Agents must invariably enter the number of this bill lading 
plainly on face of way bills. 
A. J. ORME, 
General Freight Agent. 


| Written across the face:] Via Charleston. 


1S Cotton Bill of Lading. 
No. —. Form 4. Original. 
Atlanta and West Point Railroad Company. 


Cecil Gabbett, superintendent, Montgomery, Ala. A. J. Orme, gen- 
eral freight agent, Atlanta, Ga. 
HOoGANSVILLE, GA., Station, Oct. 18, 1883. 

Received of Harrington Bros. twelve (12) bales of cotton, marked, 
numbered, and weighing as below, to be transported by the Atlanta 
and West Point Railroad Company and connecting lines and steam- 
ships (with liberty to compress) unto Nashua M’f’g Co., at Nashua, 
N. H., upon payment of 95 — per 100 Ibs. or — per bale freight, 
and upon the following conditions, viz: Neither the Atlanta & West 
Point Railroad Company, the companies constituting the through 
line, nor any one of them will be responsible for loss or damage, 
delay or detention, arising from the act of God, public enemies, 
mobs, riots, insurrections, pirates, robbers, thieves, restraints of 
rulers, princes, or people, civil or military authority, sweating, leak- 
age, breakage, storage, contact with other goods, the effect of heat 
and cold, dampness, dirt, wet, vermin, explosion, floods, freshets, 
rust, loss in weight, mending, fire,or any other cause whatever, 
unless the same be proved to have occurred from the fraud or gross 
negligence of the company or companies, their agents or servants, 
whether the cotton be in actual transit or be waiting shipment or 
delivery or be in depots, at stations, on wharves, or at sea or In 
port or on cars, boat, vessel, or steamer; and in no event will the 
said Atlanta & West Point Railroad Company or the companies 
constituting this line or any one of them be responsible for loss or 
damage, delay or detention, arising from storms, ice, collision, Jetti- 
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son, shipwreck, steam, fire, accident to boilers or machinery, or any 
accidents of the seas, bays, sounds, or rivers or of steam or inland 
navigation of whatever nature or kind, unless a special receipt be 
taken therefor and a charge of — per cent. on the value of the arti- 
cle or articles be paid prior to the shipment of the same for insur- 
ance against the above-named risk ; and neither the said a 


constituting this line nor any of them will be liable for any loss or 
damage unless the claim be made in writing within 24 hours after 
the delivery of the cotton, and the amount of such loss or damage 
must be adjusted in the presence of an officer of the line before the 
same be removed from the company’s warehouse or station at 
destination; and it is further stipulated and agreed that in case of 
any loss or damage done to or sustained by any cotton herein 
receipted for during transportation whereby any legal liability 
may be incurred by the terms of this contract that the company 
alone shall be held responsible therefor in whose actual custody the 
cotton may be at the time of the happening of such loss or damage, 
and the company incurring such liability shall have the benefit of 
any insurance which may have been effected upon or on account of 
said cotton; and it is further agreed that the amount of loss or 
damage so accruing shall be computed with reference to the value of 
said property at the place and time of shipment under this bill of 
lading. The delivery by any navigation company where it is the 
last carrier shall be at its wharf, and, at its option, if not removed 
during the day of their arrival, they may be stored at owner’s 
expense and risk or be permitted to lie where landed. The steam- 
ers of the companies of this line are at liberty to touch at any port 
or ports, to tow and assist vessels in all situations, and to sail with 
or without pilots. All articles of freight on arrival at place of desti- 
nation are at the risk and expense of the owner. Loss or damage 
claims for cotton carried under this bill of lading will be settled 
only on basis of weights entered hereon at invoice cost of such cotton. 


Number bales Marks. Weights. 


12 LE eee me eae | §,462 


In witness whereof the agent hath affirmed to — bills of lading, 
all of this tenor and date, one of which being accomplished the 


other to stand void. 
FRANK WAY, 
Ag't for the Parties in Interest Separately but not Jointly. 
Agents must invariably enter the number of this bill lading 
plainly on face of way bills. 
A. pA ORME, 
General Freight Agent. 
| Written across the face:] Via Charleston. 
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49 Cotton Bill of Lading. 
No. 112. Form 4. Original. 
Atlanta and West Point Railroad Company. 


Cecil Gabbett, superintendent, Montgomery, Ala.; A. J. Orme, gen- 
eral freight agent, Atlanta, Ga. 
NEWMAN, GaA., STation, Octo. 18th, 1883. 

Received of Harrington Bros. twelve (12) bales of cotton, marked, 
numbered, and weighing as below, to be transported by the Atlanta 
and West Point Railroad Company and connecting lines and steam- 
ships (with liberty to compress) unto Nashua M’f’g Co., at Nashua, 
N. H., upon payment of 95 cts. per 100 Ibs. or — per bale freight, 
and upon the following conditions, viz: 

Neither the Atlanta & West Point Railroad Company, the com- 
panies constituting the through line, nor any one of them will be 
responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, robbers, 
thieves, restraints of rulers, princes, or people, civil or military 
authority, sweating, leakage, breakage, storage, contact with other 
goods, the effect of heat and cold, dampness, dirt, wet, vermin, ex- 
plosion, floods, freshets, rust, loss in weight, mending, fire, or any 
other cause whatever. unless the same be proved to have oceurred 
from the fraud or gross fi cligence of the company OF companies, 
their agents or servants, whether the cotton be in actual transit or 
be waiting shipment or delivery, or be in depots, at stations, on 
wharves, or at sea or in port or on cars, boat, vessel, or steamer ; 
and in no event will the said Atlanta & West Point Railroad Com- 
pany or the companies constituting this line or eny one of them be 
responsible for loss or damage, delay or detention, arising from 
storms, ice, collision, jettison, shipwreck, steam, fire, accident to 
boilers or machinery, or any accidents of the seas, bays, sounds, or 
rivers or of steam or inland navigation of whatever nature or kind, 
unless a special receipt be taken therefor and a charge of — per 
cent. on the value of the article or articles be paid prior to the ship- 
ment of the same for insurance againt the above-named risk; and 
neither the said companies constituting this line nor any of them 
will be liable for any loss or damage unless the claim be made in 
writing within 24 hours after the delivery of the cotton, and the 
amount of such loss or damage must be adjusted in the presence of 
an officer of the line before the same be removed from the company’s 
warehouse or station at destination; and it is further stipulated and 
agreed that in case of any loss or damage done to or sustained by 
any cotton herein receipted for during transportation whereby any 
legal liability may be incurred by the terms of this contraet that 
the company alone shall be held responsible therefor in whose actual 
custody the cotton may be at the time of the happening of such loss 
or damage, and the company incurring such liability shall have the 
benefit of any insurance which may have been effected upon or on 
account of said cotton; and it is further agreed that the amount of 
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loss or damage SO accruing shall be computed with reference tu the 
value of said property at the place and time of shipment under this 
bill of lading. The delive ry by any navigation company where it 
is the last carrier shall be at its wharf, and, at its option, if not 
removed during the day of their arrival, they may be stored at 
owner’s expense and risk or be permitted to lie where landed. ‘The 
steamers of the companies of this line are at liberty to touch at any 
port or ports, to tow and assist vessels in all situations, and to sal 
with or without pilots. All articles of freight on arrival at place of 
destination are at the risk and CAPeMse of the owner. Loss or daim- 
age claims for cotton carried under this bill of lading will be settled 
only on basis of weights entered hereon at invoice cost of such cotton. 


Number bales. Marks. W eights. 
1] INA] Ic W } | 
A b. « | N A | DY [ cot re ocnesnacenencuns 6,000 Ibs. 


In witness whereof the agent hath affirmed to 2 bills of lading, 
all of this tenor and date, one of which being accomplished the other 
to stand void. 


GEO. W. RANNEY, 
hor the Parties in Interest Separate ly hut not Jointly. 


Agents must invariably enter the number of this bill lading 
plainly on face of way bills. 


A. J. ORME, 
General Freight Agent. 


| Written across the face :| Via Charleston, S. C. 


5O ( olton Bill of Lading. 
No. 22. orm 4. Original. 
Atlanta and West Point Railroad Company. 


Cecil Gabbett, superintendent, Montgomery, Ala.; A. J. Orme, gen- 
eral freight agent, Atlanta, Ga. 


GRANTVILLE, GA., STATION, Oct. 10, 18853. 


Received of Harrington Bros. three bales of cotton, marked, num- 
bered, and weighing as below, to be transported by the Atlanta and 
West Point Railroad Company and connecting lines and steamships 
(with liberty to compress) unto the Nashua M’'f’g Co., at Nashua, 
N. H., upon payment of %5c. per 100 Ibs. or — per bale freight, and 
upon the following conditions, viz: 

Neither the Atlanta & West Point Railroad Company, the com- 
panies constituting the through line, nor any one of them will be 
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responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, rob- 
bers, thieves, restraints of rulers, princes, or people, civil or military 
authority, sweating, leakage, breakage, storage, contact with other 
goods, the effect of heat and cold, dampness, dirt, wet, vermin, ex- 
plosion, Hoods, freshets, rust, loss In We lorlit mending, fire, or any 
other cause whatever, unless the same be proved to have oce urred 
from the fraud OF PPOss negligence of the COM pany OF companies, 
their agents or servants, whether the cotton be in actual transit or 
be waiting shipment or delivery, or be in depots, at stations, on 
wharves, or at sea or 1n port Or Ol Cars, boat, vessel, or steamer : 
and in no event will the said Atlanta & West Point Railroad Com- 
pany or the companies constituting thiis line Or any one of them be 
responsible for loss or damage, delay or detention, arising from 
storms, ice, collision, jettison, shipwreck, steam, fire, accident to boilers 
or machinery Or any accicd nts of the seas, bays, sounds, or rivers 
or of steam or Inland nay gation ot w hatever nature or kind, unless 
il special receipt be taken thie retor ana it charge of — per cent. on 
the value of the article or arth l¢ s be paid prior LO the shipment of 
the same for insurance against the above-named risk; and neither 
the said companies constituting this line nor any of them will be 
liable for any loss or damage unless the claim be made in writing 
\\ ithin 24 hours after the delive I’) of the cotton, and the amount of 
such loss or damage must be adjusted in the presence of an officer 
of the line before the Sale he removed from the company’s ware- 
house or stution at destination : and it is further stipulated and 
agreed that in case of any loss or damage done to or sustained by 
any cotton herein receipted for during transportation whereby 
any legal liability may be incurred by the terms of this contract that 
the company alone shall be held responsible therefor in whose actual 
custody the cotton may be at the time of the happening of such loss 
or damage, and the company incurring such liability shall have the 
benefit of any insurance which may have been effected upon or on 
account ef said cotton: and it is further agreed that the amount of 
loss or damage so accruing shall be computed with reference to the 
value of said property at the place and time of shipment under this 
bill of lading. The delivery by any navigation company where it 
is the last carrier shall be at its wharf, and, at its option, if not re- 
moved during the day of their arrival, they may be stored at 
owner’s expense and risk or be permitted to lie where landed. The 
steamers of the companies of this line are at liberty to touch at any 
port or ports, to tow and assist vessels in all situations, and to sail 
with or without pilots. All articles of freight on arrival at place of 
destination are at the risk and expense of the owner. Loss or dam- 
age claims for cotton carried under this bill of lading will be settled 
only on basis of weights entered hereon at invoice cost of such cot- 
ton. 
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——— tener —— rene 


Number bales. Marks. Weights. 


o [N A] | Rr nae Signe Ls ee 1,500 


W 


In witness whereof the agent hath affirmed to — bills of lading, 
all of this tenor and date, one of which being accomplished the other 
to stand void. } 

A. B. STEWERT, 
Kor the Parties in Interest separate ly hut not Jointly. 

Agents must invariably enter the number of this bill lading 
plainly on face of way bills. 

A. J. ORME, 
General Fre ight Age nt. 


[ Written across the face:] Via Charleston. 


yt 
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Cotton Bill of Lading. 
No. 108. form 4. Original. 


Atlanta and West Point Railroad Company. 


Cecil Gabbett, superintend nt, Montgomery, At: A, Jd. Orme, ren- 
eral freight agent, Atlanta, Ga. 
West Porxnt, Ga., Station, Octo. 17, 1883. 

Received of Harrington Bros. twenty-eight (28) bales of cotton, 
marked, numbered, and weighing as below, to be transported by the 
Atlanta and West Point Railroad Company and connecting lines 
and steamships (with liberty to compress) unto Nashua M’f'g Co., at 
Nashua, N. H., upon payment of 92e. per 100 lbs. or — per bale 
freight, and upor the following conditions, V1Z: 

Neither the Atlanta & West Point Railroad Company, the com- 
panies constituting the through line, nor any one of them will be 
responsible for loss or damage, di lay or det ntion, arising from the act 
of God, public enemies, mobs, riots, insurrections, pirates, robbers, 
thieves, restraints of rul rs, princes, or people, elvil or military Aau- 
thority, sweating, leakage, breakage, storage, contact with other 
goods, the effect of heat and cold, dampness, dirt, wet, vermin, ex- 
plosion, floods, freshets, rust, loss in weight mending, fire, or any 
other CuUsSe whatever, unl ss the same be proved Lo have occurred 
from the fraud or gross negligence of the company or companies, 
their agents or servants, whether the cotton be in actual transit or 
be walting shipment or delivery, or be in depots, at stations, on 
wharves or at sea or in port Or Ohl Cars, boat, vessel, or steamer: 
and in no event will the said Atlanta & West Point Railroad Com- 
pany or the companies constituting this line or any one of them 
be responsible for loss or damage, delay or detention, arising from 
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storms, ice, collision, jettison, shipwreck, steam, fire, accident to 
boilers or machinery, or any accidents of the seas, bays, sounds, or 
rivers or of steam or inland navigation of whatever nature or kind, 
unless a special receipt be taken therefor and a charge of — per cent. 
on the yalue of the article or articles be paid prior to the shipment 
of the same for insurance against the above-named risk ; and neither 
the said companies constituting this line nor any of them will be 
liable for any loss or damage unless the claim be made in writing 
within 24 hours after the delivery of the cotton, and the amount 
of such loss or damage must be adjusted in the presence of an officer 
of the line before the same be removed from the company’s ware- 
house or station at destination; and it is further stipulated and 
agreed that in case of any loss or damage done to or sustained by 
any cotton herein receipted for during transportation whereby any 
legal liability may be incurred by the terms of this contract that 
the company alone shall be held responsible therefor in whose actual 
custody the cotton may be at the time of the happening of such loss 
or damage, and the company incurring such liability shall have the 
benefit of any Insurance which may have been effected upon or on 
account of'said cotton; and it is further agreed that the amount of 
loss or damage sO accruing shall be computed with reference to the 
value of said property at the place and time of shipment under this 
bill of lading. The delivery by any navigation company where it is 
the last carrier shall be at its wharf, and, at its option, if not removed 
during the day of their arrival they may be stored at owner's ex- 
pense and risk or be permiitt d to le where landed. ‘The steamers 
of the companies of this line are at liberty to touch at any port or 
ports, to tow and assist vessels in all situations, and to sail with or 
without pilots. All articles of freight on arrival at place of destina- 
tion are at the risk and expense of the owner. Loss or damage 
claims for cotton carried unde r this bill of lading will be settled 
only on basis of weights entered hereon at invoice cost of such 


COLLON., 


Number bales. Marks. We iglits. 
é 4 ’ ? , } 
¥ R \ : : aiteteteteteteteiietetainieietateieieieiatetem 14,000 
28 


In witness whereof the agent hath affirmed to 2 bills of lading, all 
of this tenor and date, one of which being accomplished the other 
to stand void. 

J. A. EWIN, 
For the Parties in Interest Separately but not Joint!y. 
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Agents must invariably enter the number of this bill of lading 
plainly on face of way bills. 
A. J. ORME, 
General Fre ight y Lye nt. 


} 


| Writt n across the face: | Via Chas. 
52 Cotton Bill of Lading. 
No. 128. form 4. | Original. 
\tlanta and West Point Railroad Company. 


Cecil Gabbett, Sup rintendent, Montgomery, Ala.; A. J. Orme, ren- 
eral freight agent, Atlanta, Ga. 
NEWMAN SraTion, Oct. 22, 1885. 

I (*( ived of Ilarrington Dros. elolht bales of cotton, marked, hnum- 
bered, and weighing as below, to be transported by the Atlanta and 
West Point Railroad Company and connecting lines and steamships 
(with liberty to compress) unto Nashua M’f’g Co., at Nashua, N. I1., 
upon payment ef 95 — per 100 lbs. or — per bale freight, and upon 
the following conditions, viz: 

Neither the Atlanta & West Point Railroad Company, the com- 
panies constituting the through line, nor any one of them will be 
rt sponsible for loss or damage . delay or detention. arising from the 
act of Giod, public enemt $. mobs. riots, insurrections, pirates, rob- 
bers, thieves, restraints of rulers, princes, or people, civil or military 
authority, sweating, leakage, breakage, storage, contact with other 
eoods, the effect of heat and cold, dampness, dirt, wet, vermin, ex- 
plosion, floods, freshets, rust, loss in weight mending, fire, or any 
other cause whatever, unless the same be proved to have occurred 
from the fraud or YTOoss negligence of the COMmMpany or companies, 
their agents or servants, whether the cotton be in actual transit or 
be waiting shipment or delivery, or be in depots, at stations, on 
wharves, or at sea or in port Or On Cars, boat, vessel, or steamer; 
and in no event will the said Atlanta & West Point Railroad Com- 
pany or the companies constituting this line or any one of them be 
responsible for loss or damage, delay or detention, arising from 
storms, Ice, collision, jettison, shipwreck, steam, fire. accidentto boilers 
or machinery, or any accidents of the seas, bays, sounds, or rivers 
or of steam or Inland navigation of whatever nature or kind, unless 
il special receipt be taken therefor and il charge of —_— per cent. on 
the value ot the article or articles be paid prior to the shipment of 
the same for insurance against the above-named risk: and neither 
the said companies constituting this line nor any of them will be 
liable for any loss or damage unless the claim be made in writing 


within 24 hours after the delivery of the cotton, and the amount of 


such loss or damage must be adjusted in the presence of an officer 
of the line before the same be removed from the company’s ware- 
house or station at destination; and it is further stipulated and 
agreed that in case of any loss or damage done to or sustained by 
any cotton herein receipted for during transportation whereby any 


') 
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legal liability may be incurred by the terms of this contract that 
the company alone shall be held r sponsible therefor in whose actual 
custody the cotton may be at the time of the happening of such loss 
or damage, and the company incurring such lability shall have th 
benefit of any insurance which may have been effected upon or on 
account of said cotton; and it is further agreed that the amount of 
loss or damage so accruing shall be computed with reference to the 
value of said property at the place and time of shipment under this 
bill of lading. ‘The delivery by any navigation company where it 
is the last carrier shall be at its wharf,and, at its option, if not removed 
during the day of their arrival, they may be stored at owner’s ex- 
pense and risk, or be permitted LO lie where landed. The steumers 
of the companies of this line are at liberty to touch at any port or 
ports, to tow and assist vessels in all situations, and to sail with or 
without pilots. All articles of freight on arrival at place of destina- 
tion are at thé risk and expense of the owner. Loss or damage 
claims for cotton carried under this bill of lading will be settled only 
on basis of weights entered hereon at Invoice cost of such cotton. 


Number bales. Marks. Weights. 
4 NA] DW) 
, . an cuteness seat vinci HOU 
4 LN AL EW) i 
In witness whereof the agent hath affirmed to — bills of lading, 


all of this tenor and date, one of which being accomplished the 
other to stand void. 
G. W. RANNEY, 
For the Parties in Interest Separately hut not Jointly. 


Agents must Invariably enter the number of this bill — lading 
plainly-on face of way bills. 
A. J. ORME, 
General Fr ight Age nt, 


| Written across the face:] Via Chas. 
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Cotton Bill of Lading. 
No. 86. Form 4. Original. 
Atlanta and West Point Railroad Company. 
Cecil Gabbett, superintendent, Montgomery, Ala.; A. J. Orme, gen- 
eral freight agent, Atlanta, Ga. 
West Pornt, Ga., Sration, Octo. 10, 1885. 


Received of Harrington Bros. — bales of cotton, marked, num- 
bered, and weighing as below, to be transported by the Atlanta and 
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West, Point Railroad Company and —— lines and steam- 
ships (with liberty to compress) unto Nashua Mills, at Nashua, N. 
H., upon payment of 92c. per 100 Ibs. or — per bale freight, and 
upon the following conditions, viz: 

Neither the Atlanta & West Point Railroad Company, the com- 
panies constituting = through line, nor any one of them will be 
responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, rob- 
bers, thieves, restraints of rulers, princes, or people, civil or military 
authority, sweating, leakage, breakage, storage, contact with other 
goods, the effect of heat and cold, dampness, dirt, wet, vermin, ex- 
plosion, floods, freshets, rust, loss in weight mending, fire, or any 
other cause whatever, unless the same be proved to have’ occurred 
from the fraud or gross negligence of the company or companies, 
their agents or servants, whether the cotton be in actual transit or 
be waiting shipment or delivery or be in depots, at stations, on 
wharves, or at sea or in port or on cars, boat, vessel, or steamer ; 
and in no event will the said Atlanta & West Point Railroad Com- 
pany or the companies constituting this line or any one of them 
be responsible for loss or damage, delay or detention, arising from 
storms, ice, collision, jettison, shipwreck, steam, fire, accident to 
boilers or machinery, or any accidents of the seas, bays, sounds, or 
rivers, or of steam orinland navigation, of whatever nature or kind, 
unless a special receipt be taken therefor and a charge of — per 
cent. on the value of the article or articles be paid prior to the ship- 
ment of the same for insurance against the above-named risk ; and 
neither the said companies constituting this line nor any of them 
will be liable for any loss or damage unless the claim be made in 
writing within 24 hours. after the delivery of the cotton, and the 
amount of such loss or damage must be adjusted in the presence of 
an officer of the line before the same be removed from the company’s 
warehouse or station at destination ; and it is further stipulated and 
agreed that in case of any loss or damage done to or sustained by 
any cotton herein receipted for during transportation whereby any 
legal liability may be incurred by the terms of this contract that 
the company alone shall be held responsible therefor in whose actual 
custody the cotton may be at the time of the happening of such loss 
or damage, and the company incurring such liability shall have the 
benefit of any insurance which may have been effected upon or on 
account of said cotton ; and it is further agreed that the amount of 
loss or damage so accruing shall be computed with reference to the 
value of said property at the place and time of shipment under this 
bill of lading. The delivery by any navigation company where it 
is the last carrier shall be at its wharf, and, at its option, if not re- 
moved during the day of their arrival, they may be stored at owner's 
expense and risk or be permitted to lie where landed. The steamers 
of the companies of this line are at liberty to touch at any port or 
ports, to tow and assist vessels in all situations, and to sail with or 
without pilots. All articles of freight on arrival at place of desti- 
nation are at the risk and expense ‘of the owner. Loss or damage 
claims for cotton carried under this bill of lading wiil be settled 
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only on basis of weights entered hereon at invoice cost of such 
cotton. 


Number bales. Marks. Weights. 


ae Lp) ape sida siidiiiispaeiialieil 13,500 


In witness whereof the agent hath affirmed to 2 bills of lading, 
all of this tenor and date, one of which being accomplished the 
other to stand void. 

J. A. EWIN, 
Ag for the Parties in Interest Separate ly but not Jointly. 


Agents must invariably enter the number of this bill lading 
plainly on face of way bills. 
A. J. ORME, 
General Fre ight Agent. 
| Written across the face:| Via Chas. 


54 Cotton Bill of Lading. 
No. —. Form 4. Original, 
Atlanta and West Point Railroad Company. 


Cecil Gabbett, superintendent, Montgomery, Ala.; A. J. Orme, gen- 
eral freight agent, Atlanta, Ga. 
HoGANSVILLE, GA., STATION, Oct. 18, 1883. 

Received of Harrington Bros. thirty-eight (38) bales of cotton, 
marked, numbered, and weighing as below,to be transported by the 
Atlanta and West Point Railroad Company and connecting lines 
and steamships (with liberty to compress) unto Nashua M’t’g Co., 
at Nashua, N. i. upon ayment of 95 — per 100 lbs. oe eee | bale 
freight, and upon the following conditions, viz: 

Neither the Atlanta & West Point Railroad Company, the com- 
panies constituting the through line, nor any one of them will be re- 
sponsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, robbers, 
thieves, restraints of rulers, princes, or people, civil or military au- 
thority, sweating, leakage, breakage, storage, contact with other 
goods, the effect of heat and cold, dampness, dirt, wet, virmin, explo- 
sion, floods, freshets, rust, loss in weight, mending, fire, or any other 
cause whatever, unless the same be proved to have occurred from 
the fraud or gross negligence of the company or companies, their 
agents or servants, whether the cotton bein actual transit or be wait- 
ing shipment or delivery, or be in depots, at stations, on wharves, or 
at sea, or in port, or on cars, boat, vessel, or steamer; and in no 


-_ y ~- 
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event will the said Atlanta & West Point Railroad Company or the 
companies constituting this line, or any one of them, be responsible 
for loss or damage, delay or detention, arising from storms, ice, col- 
lision, jettison, shipwreck, steam, fire, accident to boilers or ma- 
chinery, or any accident of the seas, bays, sounds, or rivers, or of 
steam or inland navigation, of whatever nature or kind, unless a 
special receipt be taken therefor and a charge of — per cent. on the 
value of the article or articles be paid prior to the shipment of the 
same for Insuranes against the above-named risk ; and neither the 
said companies constituting this line nor any of them will be lable 
for any loss or damage unless the claim be made in writing within 
24 hours after the delivery of the cotton, and the amount of such 
loss or damage must be adjusted in the presence of an officer of the 
line before the same be removed from the company’s warehouse or 
station at destination ; and it is further stipulated and agreed that 
In case of any loss or damage done to or sustained by any cotton 
herein receipted for during transportation, whereby any legal lia- 
bility may be incurred by the terms of this contract, that the com- 
pany alone shall be held responsible therefor in whose actual 
custody the cotton may be at the time of the happening of such 
loss or damage, and the company incurring such liability shall 
have the benefit of any insurance which may have been effected 
upon or on account of said cotton; and it is further agreed that 
the amount of loss or damage so accruing shall be computed with 
reference to the value of said property at the place and time of 
shipment under this bill of lading. The delivery by any navi- 
gation company where it is the last carrier shall be at its 
wharf, and, at its option, if not removed during the day of their ar- 
rival, they may be stored at owner’s expense and risk or be permitted 
to lie where landed. ‘Thesteamers of the companies of this line are 
at liberty to touch at any port or ports, to tow and assist vessels in 
all situations, and to sail with or without pilots. All articles of 
freight on arrival at place of destination are at the risk and expense 
of the owner. Loss or damage claims for cotton carried under this 
bill of lading will be settled only on basis of weights entered hereon 
at invoice cost of such cotton. 


Number bales. Marks. Weights. 
38 Fan ER Ee WO wecisesticvnieliiiiedaaciiee ae hc 19.000 
[n witness whereof the agent hath affirmed to — bills of lading, 


all of this tenor and date, one of whieh being accomplished the 
other te stand void. 
FRANK WARD, 
Agqt for thee Partie san Tite rest Separate ly hut nol Jointly. 
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Agents must invariably enter the number of this bill lading 
plainly on face of way bills. 
A. J. ORME, 
Cre li¢ ral hire ight r I eye nf. 
| Written across the face:] Via Charleston. 
yD ( olfan Bill of Lading. 


orm 4. Original. 
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Atlanta and West Point Railroad Company. 


Cecil Gabbett, superintendent, Montgomery, Ala.; A. J. Orme, gen- 
eral freight agent, Atlanta, Ga. 
GRANTVILLE, GA., STATION, Octo. 19, 1883. 

Received of Harrington bros. fifty-six (56) bales of cotton, marked, 
numbered, and weighing as below, to be transported by the Atlanta 
and West Point Railroad Company and connecting lines and steam- 
ships (with liberty to compress) unto Nashua, M’f’g Co., at Nashua, 
N. H., upon payment of 95c. per 100 lbs. or — per bale freight, and 
upon the following conditions, viz: Neither the Atlanta & West 
Point Railroad Company, the companies constituting the through 
line, nor any one of them will be responsible for loss or damage, 
delay or detention, arising from the act of God, public enemies, 
mobs, riots, insurrections, pirates, robbers, thieves, restraints of rulers, 
princes, or people, civil or military authority, sweating, leakage, 
breakage, storage, contact with other goods, the effect of heat and 
cold, dampness, dirt, wet, vermin, explosion, floods, freshets, rust, loss 
In weight, mending, fire, or any other cause whatever, unless the 
same be proved to have occurred from the fraud or fross negligence 
of the company or companies, their agents or servants, whether the 
cotton be in actual transit or be waiting shipment or delivery, or be 
in depots, at stations, on wharves, or at sea or in port or on cars, 
boat, vessel, or steamer; and in no event will the said Atlanta 

ob & West Point Railroad Company or the companies constitut- 
ing this line or any one of them be responsible for loss or 
damage, delay or detention, arising from storms, ice, collision, jet- 
tison, shipwreck, steam, fire, accident to boilers or machinery, or any 
accidents of the seas, bays, sounds, or rivers, or of steam or inland 
navigation of whatever nature or kind, unless a special receipt be 
taken therefor and a charge of — per cent. on the value of the arti- 
cle or articles be paid prior to the shipment of the same for insur- 
ance against the above-named risk; and neither the said companies 
constituting this line nor any of them will be liable for any loss or 
damage, unless the claim be made in writing within 24 hours after 
the delivery of the cotton, and the amount of such loss or damage 
must be adjusted in the presence of an officer of the line before the 
same be removed from the company’s warehouse or station at des- 
tination ; and it is further stipulated and agreed that in case of any 
loss or damage done to or sustained by any cotton herein receipted 
for during transportation whereby any legal liability may be in- 
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curred by the terms of this contract that the company alone shall 
be held responsible therefor in whose actual custody the cotton 
may be at the time of the happening of such loss or damage, 
and the company incurring such liability shall have the bene- 
fit of any insurance: which may have been effected upon or 

on account of said cotton; and it is further agreed that the 
o7 amount of loss or damage so accruing shall be computed with 

reference to the value of said property at the place and time 
of shipment under this bill of lading. The delivery by any navi- 
gation company where it is the last carrier shall be at its wharf, and, 
at its option, if not removed during the day of their arrival, they 
may be stored at owner's expense and risk or be permitted to he 
where landed. The steamers of the companies of this line are at 
liberty to touch at any port or ports, to tow and assist vessels in all 
situations, and to sail with or without pilots. All articles of freight 
on arrival at place of destination are at the risk and expense of the 
Owner, Loss or dumage claims for cotton carried under this bill of 
lading will be settled only on basis of weights entered hereon at in- 
veice cost of such cotton. 


Number bales. Marks. Weights. 
25 [NA] DW} —e 
= ; ‘aad > ntienidainindieien abe eis 27,000 
ol | N ME W 4 
yf) 
In witness whereof the agent hath affirmed to — bills of lading, 


all of this tenor and date, one of which being accomplished the 
other to stand void. 
A. B. STEWARD, 
For the Partie Ss in Inte i’¢ st Separate ly hut not Jointly. 
Agents must invariably enter the number of this bill lading 
plainly on the face of way bills. 
A. J. ORME, 
General Freight Agent. 
[ Written across the face -| Via Charleston. 


dS Cotton Bill of Lading. 
No. 113. Form 4. Original. 
Atlanta and West Point Point Railroad Company. 
Cecil Gabbett, superintendent, Montgomery, Ala.; A. J. Orme, gen- 
eral freight agent, Atlanta, Ga. 
West Porntr Station, Oct. 22, 1883. 
Received of Harrington Bros. — bales of cotton, marked, num- 
bered, and weighing as below, to be transported by the Atlanta and 


De heed 


THE SOUTH CAROLINA RAILWAY COMPANY. of 


West Point Railroad Company and connecting lines and steamships 
(with liberty to compress) unto Nashua M’f’g Co., at Nashua, N. H., 
upon payment of 92c. per 100 lbs. or — per bale freight, and upon 
the following condition, viz: 

Neither the Atlanta & West Point Railroad Company, the com- 
panies constituting the through line, or any one of them will be 
responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, rob- 
bers, thieves, restraints of rulers, princes, or people, civil or military 
authority, sweating, leakage, breakage, storage, contact with other 
goods, the effect of heat and cold, dampness, dirt, wet, vermin, ex- 
plosion, floods, freshets, rusi, loss In weight, mending, fire, or any 
other cause whatever, unless the same be proved to have occurred 
from the fraud or gross negligence of the company or companies, 
their agents or servants, whether the cotton be in actual transit or 
be waiting shipment or delivery, or be in depots, at stations, 

Ol wharves, or at sea, or in port, Or On Cars, boat. vessel. or 

59 steamer; and in no event will the said Atlanta & West 
Point Railroad Company or the companies constituting this 

line, or any one of them, be responsible for loss or damage, delay or 
detention, arising from storms, ice, collision, jettison, shipwreck, 
steam, fire, accident to boilers or machinery, or any accidents of the 
seas, bays, sounds, or rivers, or of steam or inland navigation of 
whatever nature or kind, unless a special receipt be taken therefor 
and a charge of — per cent. on the value of the article or articles 
be paid prior to the shipment of the same for insurance against the 
above-named risk; and nefther the said companies constituting this 
line nor any of them will be liable for any loss or damage unless 
the claim be made In writing within 24 hours after the delivery of 
the cotton, and the amounts of such loss or damage must be ad- 
justed in the presence of an officer of the line before the same be 
removed from the company’s warehouse or station at destination ; 
and it is further stipulated and agreed that in case of any loss or 
damage done to or sustained by any cotton herein receipted for 
during transportation whereby any legal liability may be incurred 
by the terms of the contract that the company alone shall be held 
responsible therefore in whose actual custody the cotton may be at 
the time of the happening of such loss or damage, and the company 
incurring such lability shall have the benefit of any insurance 
which may have been effected upon or on account of said 

60 cotton ; and it is further agreed that the amount of loss or 
damage so accruing shall be computed with reference to the 

value of said property at the place and time of shipment under this 
bill of lading. ‘The delivery by any navigation company where it 
is tlie last carrier shall be at its wharf, and, at its option, if not re- 
moved during the day of their arrival, they may be stored at 
owner’s expense and risk or be permitted to lie where landed. The 
steamers of the companies of this line are at liberty to touch at any 
port or ports, to tow and assist vessels in all situations, and to sail 
with or without pilots. All articles of freight on arrival at place of 
destination are at the risk und expense of the owner. Loss or 
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damage claims for cotton carried under this bill of lading will be 
settled only on basis of weights hereon at invoice cost of such cotton. 


Number bales. Marks. Weights. 
14 [N A] D. W.1 19. 959 
7 -_ nee Ss eae 


In witness whereof the agent hath affirmed to 2 bills of lading 
all of this tenor and date, one of which being accomplished the 
other to stand void. 

J. A. BRVIN, 
Agt for the Parties in Interest Separately but not Jointly. 


Agents must Invariably enter the number of this bill — ladis 
plainly on the face of way bills. 


ig 


A. J. ORME, 
Greneral Freight Agent. 


| Written across the face :] Via Charleston. 


6] After hearing the testimony of C. D. Bateman, Abel M. 

Palmer, and Hutson Lee on behalf of the plaintiff and J. 
If. Averill, John B. Peck, P. J. Cochran, J. Cahill, and Robert Breese 
on behalf of the defendant and argument by counsel, the plaintiff, 
by its attorney, Mr. Nathans, prayed the court to instruct the jury, 
and the defendant, by its attorneys, Simonton and Barker, prayed 
the court to instruct the jury, which instructions of plaintiff and 
defendant and bill of exceptions of plaintiff are in the words and 
tenor following: 


Plaintiti’s Bill of Exceptions. 


Tue Unirep STATES OF AMERICA, 
District of South Carolina, Fourth Circuit: 


Tne Nasuua MANvuracturinc Company, a Corporation under the 
Laws of New Hampshire, Plaintiff, 


againat 


THe Souru CaroLtina Rattway Company, a Corporation under the 
Laws of South Carolina, Defendant. 


G2 The issues in said action came on for trial before the hon- 
orable the judges of the cireuit court of the United States 

for the district of South Carolina. 
A jury was called and sworn. The plaintiffs, to maintain the 
issues on their part, proved by Frederick Amory, treasurer of plain- 
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tiffs, that at the time of the burning of the cotton of plaintiffs in 
the yards of the defendant and in their custody there were 522 
bales awaiting delivery by defendant to its next connecting carrier 
in course of transportation to plaintiffs at Nashua, New Hampshire; 
that 208 bales of said cotton were shipped from various points in 
Georgia and bills of ladi delivered to the shipper, of which fol- 
lowing form is a copy: 


cr 
os 


Cotton Bill of Lading. 
“No. —. Form 4. Original. 
Atlanta & West Point Railroad Company. 


Cecil Gabbett, superintendent, Montgomery, Ala.; A. J. Orme, gen- 
eral freight agent, Atlanta, Georgia. 


STATION , 188-. 


Received of — bales of cotton, marked, numbered, and 
weighing as below, to be transported by the Atlanta & West Point 
Railroad Company and connecting lines and steamships 
63 (with liberty to compress) unto 
payment of — per 100 Ibs. or — per bale freight, and upon 

the following conditions, viz: 

Neither the Atlanta and West Point Railroad Company, the com- 
panies constituting the through line, nor any one of them will be 
responsible for loss or damage, delay or detention, arising from the 
act of God, public enemies, mobs, riots, insurrections, pirates, rob- 
bers, thieves, restraints of rulers, princes, or people, civil or military 
authority, sweating, leakage, breakage, storage, contact with other 
goods, the effect uf heat and cold, dampness, dirt, wet, vermin, ex- 
plosion, floods, freshets, rust, loss in weight mending, fire, or any 
other cause whatever, unless the same be proved to have occurred 
from the fraud or gross negligence of the company or companies, 
their agents or servants, whether the cotton be in actual transit or 
be waiting shipment or delivery or be in depots at stations, on 
wharves, or at sea or in port or on cars, boat, vessel, or steamer; and 
in no event will the said Atlanta & West Point Railroad Company 

or the companies constituting this line or any one of them 
64 be responsible for loss or damage, delay or detention, arising 

from storms, ice, collision, jettison, shipwreck, steam, fire, ac- 
cident to boilers or machinery or any accidents of the seas, bays, 
sounds, or rivers or of steam or inland navigation of whatever na- 
ture or kind unless a special receipt be taken therefor and a charge 
of — per cent. on the value of the article or articles be paid prior to 
the shipment of the same for insurance against the above-named 
risk ; and neither the said companies constituting this line nor any 
of them will be liable for any loss or damage unless the claim be 
made in writing within twenty-four hours after the delivery of the 
cotton, and the amount of such loss or damage must be adjusted in 
the presence of an officer of the line before the same be removed 
from the company’s warehouse or station at destination ; and it is 


wnat 


—, upon 
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further stipulated and agreed that in case of any loss or damage done 
to or sustained by any cotton herein receipted for during transporta- 
tion whereby any legal liability may be incurred by the terms of 
this contract that the company alone shall be held responsible there- 
for in whose actual custody the cotton may be at the time of the 

happening of such loss or damage, and the company incurring 
65 such liability shall have the benefit of any insurance which 

may have been effected upon or on account of said cotton ; 
and it is further agreed that the amount of loss or damage so accru- 
ing shall be computed with reference to value of said property at 
the place and time of shipment under this bill of lading. 

The delivery by any navigation company, where it is the last car- 
rier, shall be «at its wharf, and, at its option, if not removed dur- 
ing the day of their arrival, they may be stored at owner’s expense 
and risk or be permitted to lie where landed. 

The steamers of the companies of this line are at liberty to touch 
at any port or ports, to tow and assist vessels in all situations, and 
to sail with or without pilots. All articles of freight on arrival at 
place of destination or at the risk and expense of the owner. 

Loss or damage claims for cotton carried under this bill of lading 
will be settled only on basis of weights entered hereon at invoice 
cost of such cotton.” 


That 514 bales were shipped from points in Alabama and bills of 
lading delivered therefor, of which the following forms a copy : 


“ No. 31. Original. 
66 The Southern Freight Line via The Western Railroad of 


Alabama and Georgia Railroad. 


OpreLiKA, ALA., Oct. Sth, 1883. 

Reeeived from [larrington brothers — bales of cotton consigned 
to Nashua Man'f’g Co., at Nashua, New Hampshire, marked and 
numbered as below, to be transported (with the privilege of com- 
pressing) by the Western Railroad of Alabama to the freight station 
at its terminus, and there to be delivered to such company or carrier 
whose line may be considered a part of the route to destination, and 
at destination to be delivered to consignee about payment of 92 — 
per hundred pounds freight and charges advanced by this road. 

In consideration that the cotton herein deseribed is transported at 
reduced rates, it is mutually agreed, understood, and enagted, as a 
contract between the shipper and the Western Railroad of Alabama, 
that since said cotton must pass through the custody of several car- 
riers to the place of ultimate destination the exceptions from liabil- 

ity made by such carriers, respectively, shall operate in the 
O7 carriage by them, re spectively, of said cotton as though herein 
Inserted at length; and, especially, that for all loss and dam- 
age occurring in the transit of said cotton the legal remedy shall be 
sought and held against the particular carrier only in whose custody 
the said cotton may be at the time of the happening thereof. 
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No. bales. Marks. ‘Weights. 


| 
In witness whereof the agent hath affirmed to 2 bills of lading of 


this tenor and date, one of which being accomplished the others are 
to stand void.” 


That of said 522 bales 274 were burnt in the yards of the defend- 
ant on the 29th of October, 1883 ; that 248 bales arrived at the mills 
of the plaintiffs; that plaintiffs could not tell how many bales be- 
longing to each of the two forms of bills of lading were burnt, but 
at least 166 bales of the short bills of lading cotton were burnt; that 
plaintiffs received the following letter from the defendant after the 
fire: 

Orrice Freigut AGENT SoutH CaRonina R’y Co. 

Respectfully: These brands coming from La Fayette, Opelika, Ala., 

Hogansville and Grantsville, Georgia, it was impossible after 
68 the fire to be able to state what shipments were lost and what 

saved, as all were mixed together. The total number lost, 
274, is correct. 


(Signed) C. D. BATEMAN, Ag’. 


That at least 166 bales of the short bills of lading cotton were 
burnt, and that the plaintiffs accepted payment therefor from the 
defendant without prejudice to their right to insist that the entire 
cotton burnt was shipped under said short bills; that they had in- 
surance on said cotton in solvent companies, but that no part thereof 
has been paid, and the said companies denied their liability and 
plaintiffs have brought suit against them; that witness has no 
knowledge of any defense to the claim of plaintiffs on part of the 
Insurance companies. 


Question. Have you made any offer of settlement to said railroad; 
and, if so, what? 

Answer. I have offered to allow them to take this suit, that offer 
not to prejudice our claim against them. 

Q. Was that offer accepted ? 

A. No. 

Plaintiffs never authorized their agent to take bills of lading 
with the benefit of insurance clause; never knew of such clause 
until after this fire in the yards of the South Carolina Railroad 
Company. 


69 Witness, on cross-examination: 


Q. This condition (the insurance clause) was not an uncommon 
one? 
Ans. No. 


6— Bh 
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(. Have you ever told this R. R. that your agents had no au- 
° - © "ee . . 
thority to assent to that condition ? 
Ans. Never told the railroad any thing. 


That value of cotton burnt is $51.54 per bale. 


C. D. BATEMAN, witness for plaintiff, testified that he 1s agent for 
South Carolina hailway Company ‘ut Charl SLON, in charge of the 
cotton transportation department; that the railway company had 
a contract with the New York and Charleston Steamship Company 
for transportation of cotton, of which the following 1s a copy : 


“ Agreement entered into this first day of September, 1883, between 
the New York and Charleston Steamship Company and the New 
York and South Carolina Steamship Line, of the first part, and 
the South Carolina Railway Company (for themselves and their 
connections), of the second part. 


lirst. The parties of the first part agree to place at the disposal 

of the party of the second part upon the conditions hereinafter 
named the follow Lig capacity of their respective steamers 

70 (while ranning on the Charleston Line) for cotton and other 
freight has repre sented in compressed cowton, VIZ: 

The S.S. ¢ ‘ity of Columbia, 2.000 bales: the S.S. City of Atlanta, 
1,750 bales; the S.S. City of Delaware, 1,875 bales; the S. 8. Gulf 
Stream, 1,200 bales, being capacity equivalent to a total of 6,825 
bales of compressed cotton in the four steamships it being under- 
stood that compressed cotton shall be estimated ils occupying sixty 
(OU) per cent. of the room of uncompressed cotton. 

Second. The South Carolina Railway Company agree to notify 
the agent of the Wednesday ships before noon of Monday preceed- 
ing the day of sailing and the agent of the Saturday ships before 
noon of Thursday preceeding the day of sailing how much of the 
allotted room they will require (specifving the number of bales of 
com pressed and uncompressed cotton or Spruce required for other 
freight), and forall space thus engaged by the railway company and 
not used by them they agree to pay the steamship company for on 
the basis of seventy-five cents per bale of compressed cotton. 

Third. This agreement shall take effect immediately and 


71 continue in force during the cotton season of 1883 and 188-4.” 
( Was there il large lot of colton accumulated there 4 


). 
A. Yes, sir. 

). How much * 

A. About 4,000 bales. 

’. How long had that block been carrying in there, faster than 
steamship company made their trips? : 

A. I cannot say exactly; two or three weeks; but I don’t mean to 
Say that any of the cotton laid there two or three weeks, but that it 
had been accumulating two or three weeks. 

Q. Did you orthe South Carolina Railway Company give notice 
to the Atlanta & West Point railroad and other roads shipping cot- 
ton down the South Carolina railroad that there was a block in the 
yard, to not ship any more down? 


) 


ae 
ae 
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A. I did not. 
Q. Did any officer of the company? 
A. I do not know. 
Q. That was your department ? 
A. Yes, sir. 
That the cotton was sent by drays from the yard of the com- 
pany to the wharves of the steamships, and that the South 
72 Carolina railway paid for the same. It was part of the 
line. Witness can hardly be able to sav where the responsi- 
bility comes in; that no special tender of the plaintiffs’ cotton had 
been made to the steamships; it came — its regular order; that wit- 
ness always notifies them how much was for them. If the steam- 
ship company took two thousand bales you would notify them that 
there was four thousand bales, and if they wanted to take more they 
could. ‘The cotton was kept in the uncovered yards of the defend- 
ants. They sometimes had special shipments that had to be hur- 
ried. 


On cross-examination witness testified that as to the block of cot- 
ton referred to there was not in the yard any unusual amount of 
cotton for that time of the vear; that the railway company always 
has that amount in that season of the year. 

Question. Is the fact that the road had contract with the steamship 
colnpany to take cotton away for points North advertised ” 

Answer. | think so. ‘The notice that I send them shows how 
much cotton was carried each month. 

(). I mean the other arrangement: was not that a matter of pub- 
lie notice ? 

A. I do not know, as I have never seen it. 
Q. Generally railroads advertise their rates, &c.? 

A. Yes, sir. 

(). Was there any exception in the South Carolina Railway 

Company? 

A. None that I kuow of. 
Q. Was the Charleston steamships advertised in the paper? 
A. Yes, sir. 
The cotton in the yards of the railway company was guarded 
by watchmen and with buckets of water distributed through the 
vards. All the railroads in the city and all the roads witness knows 
of follow the general practice of putting cotton in the open yard 
and not in shed. The railroads doing the business of carrying cot- 
ton to any extent could furnish fire-proof warehouses for storage of 
the cotton, but whether it would pay, witness thinks not; hardly 
thinks they could carry on the business; it is not usual; knows of 
no large corporation doing it. The yard in which this cotton was 
stored is surrounded by high fences closed in; every. precaution is 
taken. Witness knows of no precaution omitted in regard to this 
cotton on the part of the railway company or any of its agents. 
Under the arrangement of the railway company with the steamship 

company the agreement of the railway company is to notify 
i4 the ship, and it was witness’ duty to give this notice. Witness, 


ae 
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previous to the fire, did give this notice. There was nothing 
in that agreement which limited the amount of cotton if they had 
room in the steamship for more and the ships had frequently taken 
more. The cotton in the yard was marked, and each section was 
marked and taken out in the order that it came in, if possible. The 
railway company had clerks who attended to that, and the draymen 
had men who looked after it also. There was reference to the time 
that the cotton had been in the vard—as to which went to the wharf 
first; but the railway company has had special shipments that had 
to be hurried. 


ABEL PALMER, examined for the plaintiffs, testified that he was a 
watchman in the yard at the time of the fire; that the fire broke 
out on the edge of a bale of cotton near the top, within fifty feet of 
the track, along which an engine and train of the defendant had 
passed about five or six minutes before; that the wind was blowing 
very strong across the track along whieh the engine passed and in 
the direction of the cotton where fire broke out; that no cotton had 

been unloaded within two hours of the time of the fire, which 

75 was between 12 and 1 p.m., but the hands had been employed 

unloading cotton from cars at or near that part of the yard 
and track; that the hands in his yard had knocked off and were 
not present in the vard at that time, and there was no other watch- 
man exactly in the yard in which witness was but himself when 
the fire occurred, but there was a watchman named Breese stationed 
where he could see better than witness could ; that if there had been 

a sufficient force of men present when he first saw the fire it might 
have been extinguished or the burning bale removed so as to pre- 
vent its communicating fire to the rest: it might have been done, 
but cannot say positively, the wind was so strong; that on the oppo- 
site side of the street was another uncovered yard of the defendant, 
and that Breese, a watchman, was on top of car in the yard, over- 
looking both; that on the day previous to the fire and on the morn- 
ing of the fire C. D. Bateman, the agent of the defendant, while 
passing through the yard, told witness to distribute buckets of water 
on the cotton bales, and he change d the position of four buckets on 

bales in different parts of the cotton yard ; that the buckets 
6 were larger than the ordinary size water-buckets—a little 
extra size. 

The defendant, to maintain the issue on its part, examined J. 
Averill, master of transportation of the South Carolina railway, who 
testified that he had been in that employment since the South Caro- 
lina railroad was put in the hands of a receiver; before that had 
been in the employment of the Baltimore & Ohio R. R. Co., and 
formerly with the South Carolina Railroad Company; his special 
duty was to look after trains, in transportation of freight and pas- 
sengers, &c.; the usual mode of stowing cotton by the railways and 
rallroad companies at terminal points on their roads is to unload it 
in yards ; knows of no company doing the business of the capacity 
of the South Carolina railroad which undertakes to provide fire- 
proof warehouses ; does not think it would be practicable of any 
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other roads in the South with their facilities, nor could they do their 
business if they undertook to provide fire-proof warehouses; the 
South Carolina Railroad Company has taken every precaution it 
could in regard to cotton stowed in its yards—by employment dur- 
ing the cotton season of additional watchmen, by the opening and 
keeping in order of fire-wells in each yard, by the distribution 
of buckets of water at different points in the yard, and by 
V7 having the labor forces well organized, so that under ordinary 
circumstances it had every facility it could have within rea- 
son. The precautions observed as regards the engines on the tracks 
traversing the yards are that the engines are provided with the 
most improved spark arresters. These are required to be kept in 
order and the dampers on the ash pan closed. Those are the two 
main precautions. Every engine has to be inspected every time it 
comes into the round house. The arrangement for arresting sparks 
has, since 1875, given satisfaction. ‘The company has hauled thou- 
sands of bales in open cars and have never had a bale burned ex- 
cept in the latter part of 1879, which occurred ata point in the road 
about 18 miles from Charleston with an engine that had not been 
overhauled. The only engine in the yard witness ever heard of 
showing any spark was one that the yard-master reported, and stated 
to witness that he had sent to the shop as soon as he discovered that 
the arrester was in bad order. The principal features about the 
spark arrester is the bell inside of the stack that breaks up the 
cinder and then a net that keeps it from comingout. It is possible 
for that net to wear out, but if it wears out it is. possible to 
78 repair it. The master machinist (Mr. Cochran) is the person 
under the organization of the South Carolina Railway Com- 
pany in charge of these smoke-stacks. 

Defendant next examined John B. Peck, the general manager of 
the South Carolina Railway Company, who testified that he had 
been the general manager since November 1879; had been em- 
ployed on railroads since 1856; had been employed on the Georgia, | 
Atlanta & West Point, Atlanta & Western, and Richmond & Dan- 
ville roads, and has had experience on all. In his experience on 
railroads in the business of moving cotton on large roads it Is the 
invariable practice to stow cotton in open yards. Witness knows of 
no railroad doing a large business that undertakes to stow cotton in 
warehouses ; does not think it would be practicable for large trans- 
portation companies to provide such precautions against fires. The 
precautions observed by the South Carolina Railway Company to 
protect cotton in open yards against fire are watchmen & water. | 
The cotton in the railway companies, Oct. 29th, 1885, was protected ) 
within the line of reasonable protection. Witness knows of no usual | 

precaution being omitted by the railway company in reference 
79 to that cotton ; was in the yard ten minutes after cotton had 

taken fire, but does not know how fire originated. Cotton in 
yards Is very combustible. In this instance fire spread very rapidly, 
and in ten to twenty minutes two thousand bales of cotton were on 
fire. ‘The course of business was that cotton consigned as this was 
— conveyed between the road and ship by a transfer company, which 


~~ 
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is a distinct line in the link and makes a separate charge for its serv- 
1c ~. 

U pon cross-examination witness testified that cotton does not 
ionite of itself, so far as he knew: that all lines interested in the 


g 
shipment paid the transfer company. These were the Atlanta & 
West Point, the Georgia & the South Carolina Railway Companies. 


Payment was made through the South Carolina Railway Company. 
Our contract was to deliver to transfer company. The prese nt trans- 
fer company was organized March, 1885. Witness is the general 
hahager of the corporation | the South Carolina Railway ( ompany 
is one of the constituents of the company : does not know who else 
[lis position as manager of the transfer company grows 


; 


COT pose it. 

out of his position as manager of the South Carolina Railway Com- 

pany. 

That the cotton damaged from the fire was sold by the South 

Carolina Railway Co. and the proceeds are in its treasury ; that 
the South Carolina Railway Company has paid nothing of 

SO this money to the plaintiff’s company. Had insurance on 
cotton to protect themselves from loss. 


P. J. Cocuman testified: Has been master of machinery for the 
South Carolina Railway Company since 1879, and before that of 
various other railroad companies. It is usual for railroad compa- 
nies moving large quantities of cotton to store itin yards. Business 
could hot be handled well if COLLOH Was stored in warehouses. en- 
gines on South Carolina railway have spark arresters adapted for 
engines burning wood. The engine in the yard about the time this 
fire oecurred was number 52. It had a new smoke-stack and had 
be I) Inspected and found in ood order. All the yard engines were 

1 perfect order. No. 52 was examined the day of the fire. 


(‘ross-examined : 

Does not mean to say it was an absolute impossibility for a spark 
to escape. Company uses the best arresters. It is impossible for 
sparks to pass through the perforated sheet. Has never seen them 
pass through, but would not say anything — impossible. 


J. R. Cane testified: Has been foreman of the boiler shop of the 

South Carolina Ri: uilwa iy Company for twenty years. His duty is to 

examine the stacks of all the company’s engines. Yard en- 

SI gines are examined every day. Nos. 18 and 52 were in use 

Ot) October * 1880. They were Inspected that day : never 

knew of sparks g ore tting { hrough the arresters. Cotton is hauled on 

open cars area behind the engine and not one bale has been burned ; 
that he is the inventor of this spark arrester. 


Cross-examined : 
Does not know origin of fire in round house day before. It was 
not the engine; do not make sparks. 


oa Breese testified: Was on duty as watchman in the yard the 
day the fire occurred ; was on acar not more than 100 feet from where 
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the fire occurred. I saw the fire before thealarm bell struck. I saw 
smoke, then some sparks ; fire spread very rapidly. lire broke out 
25 or 30 feet from railroad track. Cotton was all over the yard. 


Cross-examined : 


lire was in yard 4 and witness was in yard three, across Mary 
street: does not know whether he or Moffit first gave the alarm. 
| jumped off the car and as | got to the yard the fire was more than 
half way across to Meeting street. 


J. B. Peck recalled and the following documentary evidence put 
in by defendant: First, letter from R. H. Gardiner, Jr., to John B. 
Peck, manager of South Carolina Railway Company, as follows: 


8? Exuipit J). 


Office of Robert H. Gardner, Jr., counsellor-at-law, No. 40 State 
street. 
Boston, April 21, 1884. 
Col. John B. Peck, gen. manager So. Carolina R. R., Charleston, 

So. Ca. 

DearSir: Your favors of the 18th ult. and 17th inst. with regard 
to the claim of the Nashua M’f’g Co. against your R. R. were duly re- 
ceived. Without in any way receding from the position taken in 
my letter to you of March 15th, that if the R. R. claims any exemp- 
tion from liability the burden lies on it to make out the exemption 
and prove to what number of bales it applies and without prejudice 
to our claim, | am willing to make the following statement, which 
is as accurate as possible under the circumstances : 

There were shipped in all to us, just before this fire, 690 bales ; 
of these were shipped via Savannah and arrived at our mills, 168 ; 
number of bales exposed to the fire in the yards of your R. R., 522. 
Owing to the confusion caused by the fire, to our not hearing at once 
from your R. R. that there would be any difficulty about payment, and 

to the destruction of the shipping marks, we had used up some 
83 bales (63) before trying to identify them, and we have not yet 

succeeded in identifying all the others, and I can at present 
make only this statement as to bales which we have positively iden- 
tified : 


Of the cotton shipped via Savannah we have identified __.-.. 122 
A ” . * Wet & bet £m ee UF UU 100 
a th, ” ” *“ Atlanta & West Point R. R. we have 

i ee a ae 
> 22 
Thece were BUSHES 1M VOUT YRICS...nc cannes seenes ecunenen 274 


No. of bales ree’d but not identified as shipped under any par- 
eENr B. b. cenecciccnnanccons seedmemenenenee o4 


4S THE NASHUA MANUFACTURING COMPANY VS. 


You will observe that there were shipped via Savannah 168 bales 
But we have identified only ctemene emacs seinen meee 12? 
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Deducting this balance from the above number (94) of bales re- 
ceived but not identified, we have left 48 bales which were received 
by us via Charleston, but by which R. R. they were shipped we do 
not yet know. Assuming that they were all shipped by the Western 
R. R. of Ala. (that being the most favorable supposition for your 
R. R.), we have received 148 out of the above 314 shipped, and the 
difference, or 166 bales, is the least possible number of bales burned 
which were shipped under b. |. not containing the clause your R. R. 
rests on, and therefore the least possible number to which your offer 
of the 17th inst. applies. Thus the account stands— 


Total number SHINS 6 GB... .nnemisenene anneeecunnee 690 bales 
Shipped via Savannah, all of which arrived at the 


I i i 168 
Shipped via East & West Ala. R. R. and arrived at 

Te En NON hi NEMEC ARMA IeE 
Shipped via Atlanta & West Point R. R. and arrived 

i 100 
Shipped via East or West Ala. R. R. & burned 

ee Cn iain eit aiaiaildllaa 166 
Shipped via Atlanta & West Point R. R. & 

a a 108 

274 
oo | 

84 The average cost per bale of the whole amount shipped 


(except an invoice of 50 bales which can be separated from 
the others as shipped via Savannah), or 640 bales, is $51.539, and 
the smallest amount for which your R. R. is liable to us is, therefore, 
166 bales, (@) $51.539 or $8,522.27, which is about 4 of our total 
claim. 

[ do not wish to be understood as in any manner waiving our 
claim that your R. R. is liable to us for the whole loss. The b. 1. on 
which your R. R. declines to pay were all issued in the.State of 
Georgia by the Atlanta & West Point R. R., and it is well settled in 
Georgia that a common carrier cannot limit his common-law lia- 
bility, which is that of an insurer, except by a special contract. 
Fish v. Chapman, 2 Ga. 349, and this rule was adopted in the Rev. 
Code of Georgia of 1882, § 2068, and further that‘the acceptance of 
b. l. containing clauses for the benefit of the carrier does not con- 
stitute a contract between shipper and carrier. Southern Express 
Co. v. Newby, 36 Ga., 635. | 

I trust, therefore, that in reconsideration your R. R. will decide 
to pay us the whole amount of our:claim at once and not drive us 
to institute hostile proceedings. 

I am, very truly yours, 


ROBERT H. GARDINER, Jr. 


THE SOUTH CAROLINA RAILWAY COMPANY, 


Endorsed: In evidence. Exhibit D. Ap’ 18 
Hagood, C. C. C.U.5S., dist. 8. C. 


, 


, 1885. J. E. 


85 The following letter, marked— 
Exuipit E. 


Office of Robert H. Gardiner, Jr., counsellor-at-law, No. 40 State 
street. 
Boston, June 2, 1884. 

Dear Str: I enclose the receipt of the Nashua M’f’g Co. for the 
$8,522.27 sent by the South Carolina R. R. I have added to the 
receipt the words “or claim for interest,” in order to leave that ques- 
tion open Letween us and because we intend to demand interest from 
our insurers and do not wish to prejudice their right to claim it from 
you. 

We are much obliged for your promptness and courtesy in settling 
so much of our claim, and only wish you could see your way clear 
to paying the rest. 

Thanking you personally for the kind attention you have given 
my letters, | remain, very truly, 

ROBERT H. GARDINER, Jr. 

Col. John B. Peck, South Carolina R. R., Charleston, So. Car. 

86 Also the following receipt : 
({ ‘opy.) 

The South Carolina R’y Company to the Nashua M’f’g Co., Dr. 
To 166 bales cotton, shipped by the Western R. R. of 

Alabama and the East Alabama K. R. and burned in 

the yards of the South Carolina Railway Company, at 

SOE OE GEE noe nee nn cc cncsenieneesn nee $8,522 27 

Received payment, without waiving claim for balance of bales 
burned in said yards or claim for interest. 

Boston, May 30th, 1884. 

(Signed) FREDERICK AMORY, 
Treas'r Nashua M’f’q Co. 

(Endorsed :) In Evidence... Exhibit E. Ap118,1885. J. E. Ha- 

good, C. C. C. U.S., dist. S. C. 


) 
Also following letters : 
87 Exuipit B. 
J. N. Nathans, attorney and counsellor at law. 
CHARLESTON, 8. C., July 24, 1884. 
Col. J. B. Peck, gen’l manager. | 
D’rk Str: I enclose you communication from att’y of Nashua & 
Jackson Co., which he has requested me to hand you. Please 
address your reply to him through me. 
Yours, &c., J. N. NATHANS. 


~ Ore 
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Office of Robert H. Gardiner, Jr., counsellor-at-law, No..40 State 
street. 
Boston, July 22, 1884. 
Col. John B. Peck, gen. manager So. Carolina R. R., Charleston; 
so. Car. | 

Dear Sir: I write, without intending in any way to waive my 

claim stated. in previous letters to you, that the R. R. must 
88 show by positive proof that all or any part of the 108 bales 

Nashua cotton still unpaid for, and of the Jackson Co. cot- 
ton, none of which has been paid for, were shipped under benefit of 
insurance b. |l., and that the R. R. is entitled to the benefit of such 
insurance, if even only so far as = proof goes, and I do not 
admit that any of these 108 bales Nashua or any of the Jackson 
Co. were shipped under such bills, which I understand your R. R. 
still asserts. 

The American & Boyleston Ins. Co.’s having definitely taken the 
position that their polici ies of insurance were avoided by our accept- 
ance, as they allege, of b. 1. containing a clause ing to give 
the benefit of insurance to the carrier, my clients, the Nashua & 
Jackson Co.’s brought suit on their policies for cotton burned while 
in the custody of your R. R. 

The suits were entered in April last and may be marked for trial 
in September. ‘These suits also cover claims for cotton burned at 
Norfolk in the custody of the Norfolk & Western R. I. 

We now prupose LO clive Your R. R. & the Norfolk R. R. control 
of these suits, or, In case only one IR. R. accepts this offer, we will 

admit as associate counsel any proper person such R. Rh. may 
SY designate on receiving from each R. R. accepting this offer 

paymentin full ofthe amount of our claim against the carrier, 
with costs and interest from date of fire; and, in case of our relin- 
quishing control of the suits, we should require satisfactory assur- 
ance of our receiving the difference, if any, between the amount of 
our claim under,the b. & lL. and the amount recovered under‘the 
policies, the cotton being valued in the policies at $55 & 865 per bale. 

Your answer to this proposition we shall consider final, and we 
shall consider ourselves at liberty if vou refuse it to take any course 
of action that may seem most to our advantage, though it may pre- 
vent your subsequent subrogation to our rights if such a right of 
subrog ation Is esti abl ishe d. 

If you accept the offer we shall, of course, be happy to give you 
any reasonable assistance In our power, 

Very truly yours, 


ROBERT H. GARDINER, Jr. 


(Endorsed :) Exhibit B. In evidence Ap’l 17,1885. J. FE. Hagood, 
C. C. C. U.S., dist. S 
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9) Exuisit C, 
The South Carolina Railway Co.. John B. Peck, general manager. 


CHARLESTON, August 6, 1854. 
Robert H. Gardiner, Jr.. sq., Boston, Mass. 

Deak Sir: Your favor — 22 ult. has been received through J. N. 
.Nathans, Esq., of this city, through whom I send this reply. I have 
considered your proposals respecting certain suits brought by your 
clients, the Nashua & Jackson Co.’s, against the American & Bolyes - 
ton Insurance Companies. Your offer to turn these suits over to 
the So. Ca. Railway Co. and the Norfolk & Western R. R. Co. or to 
either of these companies, upon certain conditions, is declined by 
this company. 

Yours respectfully, 
(Signed) JOHN B. PECK, 
Gen. Manager. 


(Endorsed :) In evidence. ©. Filed 17 Ap’l, 1885. J. E. Hagood. 
CFCC U.S. atk S.C. 


1 Witness did not, as he remembers, receive any offer from 
the plaintiffs as to the insurance held by them, except that 
contained in Mr. Gardiner’s letter. 

Plaintiffs in reply examined Hutson Lee, who testified that he is 
an insurance agent in Charleston and a member of the Southeastern 
Tariff Association. [n standard warehouses Insurance on cotton 1s 
1} per cent.; in road yards 4) per e't.; difference is on account of 
extra hazard on account of engines, &e. 

The testimony being then closed, the plaintiffs requested the court 
to charge. 


Separate Instructions Prayed by Plaintiffs. 


NASHUA MANUFACTURING Co. 
is. 


THe Sournw CaroninxnaA Rattway Co. 


That the burden of proof is upon the defendant to show that the 
cotton of the plaintiffs destroyed by fire was cotton included in bills 
of lading giving the carrier the exemption therefor unless negligent, 

and giving, also, the benefit of insurance, and in the absence 
v2 of such proof the plaintiffs are entitled to recover; but the 

court refused said instruction, and plaintiffs then and there, 
and before the jury had withdrawn from the bar, did except to said 
refusal and prayed the court to sign and seal said exception, which 
is accordingly done. } 

HUGH L. BOND, [sear] 
O’t Judge. 


And plaintiffs prayed the court to instruct the jury that the assent 
of the shipper to the contract contained in a bill of lading Is neces- 
sary, and that its mere delivery to the shipper is not evidence of 


o 
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such assent; but the court refused said instruction, and plaintiffs 
then and there, before the jury had withdrawn from the bar, did ex- 
cept to said refusal and prayed the court to sign and seal said excep- 
tion, which is accordingly done. 
HUGH L. BOND, [seat.] 
Ct Judge. 


And the plaintiffs prayed the court to instruct the jury 

93 that the law of Georgia, where the bills of lading in this 
case were issued, impose the common-law liability upon ear- 

riers, unless a special contract is proved, and that mere delivery of 
the bills of lading to the shipper or his agent is not evidence of such 
contract, and that if the jury find that the plaintiffs or their duly 
authorized agent did not expressly assent to the terms of the con- 
tract contained in the bills of lading issued to plaintiffs by the 
Atlanta & West Point Railroad Company they cannot claim the 


benefit of plaintiffs’ insurance, If any, or exemption on account of 


fire; but the court refused said instruction, and plaintiffs then and 
there, and before the jury had withdrawn from the bar, did except 
to said refusal and prayed the court to sign and seal said exception, 
which is accordingly done. 
HUGH L. BOND, [sgat.] 
C't Judge. 


And plaintiffs prayed the court to instruct the jury that if the 
bills of lading issued LO the plaintiffs or their agent by the Atlanta 
& West Point Railroad Company were so delivered as to constitute 

the contract between the plaintiffs and the company for the 
O4 transportation of the cotton, then the stipulation in the same 

giving the carrier the benefit of the shipper’s insurance is 
unreasonable, contrary to public policy and the legal duties and 
obligations of carriers, and therefore void; but the court refused 
said instruction, and the plaintiffs then and there, and before the 
jury had withdrawn from the bar, did except to said refusal and 
prayed the court to sign and seal said exception, which is aecord- 
ingly done. 

HUGH L. BOND, [seat] 
* Judge. 


And the plaintiffs prayed the court to instruct the jury that to 
give the carrier the benetit of insurance it must be liable to shipper 
for loss: liability must exist as a prerequisite to a claim to the in- 
surance, and while carrier denies this liability he cannot claim 
benefit of insurance; but the court refused said instruction, and 
plaintiffs then and there, and before the jury had withdrawn from 
the bar, did except to said refusal and prayed the court to sign and 
seal said exception, which is accordingly done. 

HUGH L. BOND, [seat.] 
C't Judge. 


95 And plaintiffs prayed the court to instruct the jury that if 
the stipulations in the bills of lading under which the plain- 


t 
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tiff’s cotton was agreed to be transported by the Atlanta & West 
Point railroad and its connecting lines giving the carrier the benefit 
of the shipper’s insurance is valid, then it only entitles carrier to 
the policy, as it is in the hands of the shipper or owner at the time 
of loss or damage, and if said policy is void or unproductive this 
is no defense to the carrier as against the shipper or owner; but the 
court refused said instruction, and plaintiffs then and there, and 
before the jury had withdrawn from the bar, did except to said 
refusal and prayed the court to sign and seal said exception, which 
is accordingly done. 
HUGH L. BOND, [seat.] 
("% Judge. 


And plaintiffs prayed the court to instruct the jury that there is 

no legal obligation from such stipulation that shipper- shall effect 

valid insurance, and that if such insurance is Invalid this is no 

Of} defense in an action by the shipper against the carrier; but 

the court refused said instruction, and plaintiffs then and 

there,and before the jury had withdrawn from the bar, did except 

to said refusal and prayed the court to sign and seal said exception, 
which is accordingly done. 

HUGH L. BOND, [seat] 
er. Judge. 


And plaintiffs prayed the court to instruct the jury that the ship- 
per may insure or not, as he pleases; if he does insure, the carrier 
takes such insurance with all its infirmities, and cannot defend 
against shipper by reason thereof; but the court refused said instruc- 
tions, and plaintiffs then and there, and before the jury had with- 
drawn from the bar, did except to said refusal and prayed the court 
to sign and seal said exception, which is accordingly done. 

HUGH L. BOND, [seat] 
Ct Judge. 


And the plaintiffs prayed the court to instruct the jury that the 

carriér does not lose his character as carrier by reason of the stipu- 

lation in the bill of lading that he shall have the benefit of 

97 any insurance effected by the shipper, and that he is prima- 

rily liable as carrier to the shipper for loss or damage, 

if not arising from exemptions under the law or his contract ; 

but the court refused said instruction, and plaintiffs then and there 

and before the jury had withdrawn from the bar did except to said 

refusal and prayed the court to sign and seal said exception, which 
is accordingly done. 

HUGH L. BOND, [seat.] 
C't Judge. 


And plaintiffs prayed the court to instruct the jury that if the 
carrier desires the benefit of the shipper’s insurance under the stipu- 
lations in the. bills of lading giving him the benefit of the shipper’s 
insurance he must first pay the loss, unless the shipper has already 
been paid by his insurer, and that if the plaintiffs have not so been 
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paid they are entitled to recover the amount of their loss from the 
defendant; but the court refused said instruction, and plaintiffs then 
and there and before the jury had withdrawn from the bar did ex- 
cept to said refusal and prayed the court to sign and seal said CXCCDp- 
tion, which is accordingly done. 
98 HUGH L. BOND,  [seac.] 
by Judge. 


And plaintiffs prayed the court to instruct the jury that the bills 
of lading issued by the Atlanta & West Point railroad reserved the 
benefit of insurance to the carrier in the event of a liability under 
the terms of the contract therein only, and that such reservation 
does not apply to a liability arising under the statutory law of South 
Carolina and independent of such contract; but the court refused 
said instruction, and plaintiffs then and there and before the jury 
had withdrawn from the bar did except to said refusal and prayed 
the court to sign and seal said exception, which 1s accordingly done. 

HUGH L. BOND, [seat.] 
by Judge. 


And plaintiffs prayed the court to instruct the jury that negligence 
is that want of care which, under all the circumstances, the situation 
demands, and that if the jury find that the plaintiffs’ cotton was 

burned because of the absence of such care, as under the eir- 
1) cumstances was required of the defendant, the plaintiffs are 

entitled to recover; but the court refused said instruction, 
and plaintiffs then and there and before the jury had withdrawn 
from the bar did except lo said refusal and prayed the court to sign 
and seal said instruction, which is accordingly done. 

HIUGH L. BOND,  [seat.] 
C’t Judge. 


And plaintiffs prayed the court to instruct.the jury that if the 
jury find that the defendant knew, ata period anterior to receipt of 
plaintiffs’ cotton by Atlanta & West Point railroad, that its sueceed- 
Ing earrier could not Lrahnsport the cotton of the plaimtilf because of 
its arrangement with the steamboat company, and that such cotton 
would thus accumulate In its uncovered yards in close proximity to 
its passing trains, and fail to give notice to the Atlanta & West 
Pot railroad thas reot, then the defendant is hot entitled LO the CX- 
emptions of the bills of lading in this case; but the court refused 
said instruction, and plaintiffs then and there, and before the jury had 

withdrawn from the bar, did except to said refusal and prayed 
100 ~—s the court to sign and seal said exception, which is accord- 
ingly done. 
HUGH L. BOND, [seat.| 
Ct Judge. 


And plaintiffs prayed the court to instruct the jury that if the 
jury find from the evidence that the danger of destruction from fire 
to plaintiffs’ cotton was increased by the accumulation of large 
quantities of cotton in defendant's uncovered yards, then it was the 
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duty of the defendant to proportion its care to such increased danger, 
and its failure so to do is negligence, for which it is liable to plain- 
tiffs; but the court refused said instruction, and plaintiffs then and 
there, and before the jury had withdrawn from the bar, did except 
to said refusal and prayed the court to sign and seal said exception, 
which is accordingly done. 
HUGH L. BOND, [seat] 
Ct Judge. 


And the plaintiffs prayed the court to instruct the jury that it is 
the duty of a carrier to warehouse or otherwise suitably provide for 
the security of property in his custody awaiting delivery to a con- 

necting carrier, and that if the jury find that the exposure 
101 of the plaintiffs’ cotton in the uncovered yard of the defendant 

contributed to or increased the risk of its destruction by fire, 
then the defendant was guilty of negligence, and plaintiffs are en- 
titled to recover; but the court refused said instruction, and plain- 
tiffs then and there, and before the jury had withdrawn from the 
bar, did except to said refusal and prayed the court to sign and seal 
said exceptions, which is accordingly done. 

HUGH L. BOND, [seat.|] 
by Judge. 


And plaintiffs prayed the court to instruct the jury that if the 


jury find that the fire which destroyed the cotton of the plaintiffs 


was communicated from the engines of the defendant, then under 
sec. 1511 of the revised statutes of South Carolina the defendants are 
liable, independent of any question of negligence, and the plaintiffs 
are entitled to reeover: but the court refused said instruction, and 
plaintiffs then and there and before the jury had withdrawn from 
the bar did except to said refusal and prayed the court to sign and 
seal said exception, which is accordingly done. 


HUGH L. BOND, [seat] 
bg Judge. 
102 The defendant prayed the court for the following instruc- 


tions: 
Defendant's Re quest lo Charge. 


I. 


That the bill or bills of lading under which the cotton of plain- 
tiffs in this case was transported by the defendant constitutes the 
contract of the parties, and the plaintiffs are bound by the stipula- 
tion that the defendant company “shall have the benefit of any 
insurance that may have been effected upon or on account of said 
cotton.” 

HUGH L. BOND, [seat.} 
Ct Judge. 
T. 


The plaintiffs, before they can recover against defendant here, 
must show that they have performed their part of this contract by 
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: proving that they have given to the South Carolina Railway Com- 
| pany the benefit of the insurance or that they have been ready to 


| perform their contract by tendering such benefit to defendant with- 
| out condition or qualification, and the same was refused. 


103 IIT. : 


| of plaintiff, July 22d, 1884, is not such performance of his part of 
1 | the contract by the plaintiff as defendant was entitled and plaintiffs 
cannot, therefore, recover. 


woven .- sontete panes 


That the offer contained in the letter of R. H. Gardiner, attorney | 
_ 


IV. 
1 | That the plaintiff cannot recover from the South Carolina Rail- 
4] way Company unless it has first given to that company credit for 
4) the amount of the insurance effected by plaintiff or accounted for 
| the same. 
; ; 


V. 


Unless the jury find that the loss is proved to have occurred from 
j the fraud or negligence of the defendant company they must find 
H for defendant. 


VI. 


oe s-., aae 
gine cane, —- ett 


| That before the jury can find that the loss occurred from the neg- 
ligence of the company they must find that the loss occurred from 
the failure of the company to take some precaution or to do some 
act which was reasonable and proper under the circumstances. 


VII. 


LO4 


That in determining the interpretation of a contract for carriage 
the law of a carrier’s principal office is to prevail. 


And the presiding judge, being the circuit judge, granted the in- 
structions so prayed for by the defendant and adopted them as the 


charge of the court to the jury. Whereupon the counsel for the 


1 plaintiffs, before the jury had withdrawn from the bar, did except 
| to each and every one of said instructions so granted and charged. 
| The case was then submitted to the jury. The jury found a 
fl verdict for the defendant. Wherefore the said plaintiff prayed the 


honorable the judges of the said court to sign and seal their forego- 


i ing bill of exceptions, which is accordingly done this 18 day of April, 
Hi 1SS5. 

Hit i v3 

i HUGH L. BOND, [seat] 

At! C't Judge. 
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105 And on the 25th day of April A. D. 1885, came into court 

the plaintiff, The Nashua Manufacturing Company, by its 
attorney, J. N. Nathans,and obtained the following order for writ of 
error and allowance of appeal, which order is in the words and tenor 
following : 


Order. 


UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit: 


In Cireuit Court. 


Tuk Nashua MANUFACTURING Company, a Corporation under the 
Laws of New Hampshire, Plaintiffs, 
against 
Tne Sourn Carorina Rattway Company, a Corporation under the 
Laws of South Carolina, Defendant. 


The plaintiffs’ exceptions in this case having been signed and 

sealed by the judges of this court, and the plaintiffs having 

106 in open court prayed that their writ of error should be allowed, 

that the errors of law should be corrected and set aside in the 
Supreme Court of the United States: 

It is now ordered that the prayer of the plaintiffs be granted and 
the writ allowed upon the plaintiffs entering and executing bond, 
with good sureties, LO be approved by the judges of this court in the 
sum of two hundred and fifty dollars, to answer all damages and 
costs if the said writ shall be adjudged against said plaintiffs. 

It is further ordered that, the plaintiffs entering into and execut- 
ing said bond, the same shall be, when approved by the judges of 
this court, a supersedeas of the judgment in this case. 

Ap'l 25, 1885. 

HUGH L. BOND, 
Ct Judge. 


107 And on the 27th day of April, A. D. 1885, came into court 

the defendant, The South Carolina Railway Company, by its 
attorneys, Simonton and Barker, and filed the following judgment, 
which judgment is in the words and tenor following: 


Judgme nt, 


Unitrep STaTes OF AMERICA. 
District of South Carolina. Fourth Circuit . 


In the Cireuit Court. 
Tue NasHvua MANUFACTURING Company, Plaintiff, 
against 
THe Soutn Carorina Rattway Company, Defendant. 


This action having been brought to a trial at a circuit court held 
on the eighteenth day of April, A. D. 1885, and a verdict for the 


aol 
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defendant having been rendered therein by the jury, costs having 
been adjudged at ninety-five dollars : 
Now, on motion of Simonton & Barker, attorneys for said 
108 defendant, it is adjudged that the South Carolina Railway 
Company recover of said Nashua Manufacturing Company 
ninety-five dollars costs. 
SIMONTON & BARKER, 
Defendant's Attorneys. 


Taxed costs, signed judgment & execution Ap'l 27th, 1885. 
[SEAL. | J. E. HAGOOD, 
C.C.C. U.S., Dist..S. C. 


And on the 27th day of April, A. D. 1885, came into court the 
defendant, The South Carolina Railway Company, by its attorneys, 
Simonton and Barker, and issued the following execution, which 
execution is in the words and tenor following: 


boxe cutlion. 


Tue UNITED STATES OF AMERICA, : 
District of South Carolina. Fourth Circuu . 


In the Cireuit Court. 


To T. J. Tuomey, Esquire, United States marshal, or his lawful 
deputies, Greeting : 

109 Whereas judgment was rendered on the eighteenth day of 

April, one thousand eight hundred and eighty-five, in an 
action in the circuit court of the United States for the district of 
South Carolina between the Nashua Manufacturing Company, 
plaintiffs, and the South Carolina Railway Company, defendant, in 
favor of said defendant against the said plaintiff, for the sum of 
ninety-five dollars, costs and charges therein, as appears to us by 
the judgment roll filed in the office of the clerk of the said court; and 

Whereas the sum of ninety-five dollars, costs and charges afore- 
said, ave now actually due thereon: 

Therefore we command you that you satisfy the said judgment 
out of the personal property of the said judgment debtor within your 
district, or, 1f sufficient personal property cannot be found, then out 
of the real property in your district belonging to such judgment 
debtor, on the day when the said judgment was so docketted in 
your district or at any time thereafter, in whose hands soever the 
sume may be, and duly return this execution, according to law, to 
the clerk of the said court, at Charleston, 8. C. 

Witness Hon. Morrison R. Waite, Chief Justice of the 
110 United States, at Charleston, S. C., the twenty-seventh day 
of April, one thousand eight hundred and eighty-five. 
SIMONTON & BARKER, 
Def'd't's Attorneys. 
[seaL.] J. BE. HAGOOD, 
C.C. C. U.S. for Dist. S. C. 
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(Endorsements:) T. J. Tuomey, U. S. marshal for said district’ 
Levy and colleet S805, with interest from the — day of ——., besides 
vour fees, Ke. Simonton & Barker, attorneys for judgment creditor 
Li] And on the 2oth day of April, A. D ISS5, came into court 

the plaintiff, The Nashua Manufacturing Company, by its at- 
torney, J. N. Nathans, and filed the following bond in error, which 
bond in error is in the words and tenor following ° 


112 Bond. 
Supreme Court of the lnited States. 


Tue Nasuvua MANvuracturine Company, a Corporation under the 
Laws of New Hampshire, Plaintiffs, 
against 
Tue Soutu CaroLina RaiLway Company, a Corporation under the 
Laws of South Carolina, Defendants. 


Know all men by these presents that we, 8S. Y. Tupper, of the 
city of Charleston and State of South Carolina, and Ansley D. Co- 
hen, of the city of Charleston and State of South Carolina, and Bb. 
Mantone, of the city of Charleston and State of South Carolina, are 
held and firmly bound unto the South Carolina Railway Company, 
a corporation created under the laws of South Carolina, in the sum 
of two hundred and fifty dollars ($250.00), to be paid to the said 

The South Carolina Railway Company, their successors or 
113 ~— assigns; to which payment, well and truly to be made, we bind 

ourselves and éach of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this twenty-fifth day of June, 
LSS5. 

Whereas the above-named The Nashua Manufacturing Company 
hath prosecuted a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled action 
by the circuit court of the United States for the district of South 
Carolina: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Nashua Manufacturing Company shall prosecute 
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its said writ of error to effect and answer all costs and damages if 
said The Nashua Manufacturing Company shall fail to make good 
its plea, then this obligation shall be void ; otherwise to remain in 
full foree and virtue. 


Ss. Y. TUPPER, Jr. © [us. 
ANSLEY D. COHEN. fr. s. 
B. MANTONE, L. 8. 


Sealed and delivered in presence of— 


ir’. M. WATERS. 
114 STATE OF SOUTH (CAROLINA, County of Charleston : 


Ansley 1). Cohen, one of the obligers named in the within bond, 
being duly sworn, says that he is a resident and land holder within 
this State and is worth the sum of two hundred and fifty dollars 
over and above all his liabilities which he owes or has ineurred and 
exclusive of property exempt by law from levy and sale under an 
execution. 


ANSLEY D. COHEN 


Sworn to before me this 25 day of April, LSS5. 
J. B. R. FINLEY, [t. s. | 
Notary Public. 


STATE OF SoutTH CAROLINA, County of Charleston : 


B. Mantone, one of the obligors named in the within bond, being 
duly sworn, says that he is a resident and land holder within this 
State and is worth the sum of two hundred and fifty dollars over 
and above all his debts and liabilities which he owes or has incurred 
and exclusive of property exempt by law from levy and sale under 
an execution. 
Bb. MANTONE. 
Sworn to before me this 25th day of April, 1585. , 

J. B. R. FINLEY, [t.s.} 
Notary Public. 


115 STATE oF SoutH CaRo.ina, County of Charleston: 


On the twenty-fifth day of April, 1885, before me personally came 
S. Y. Tupper, Jr., Ansley D. Cohen, and B. Mantone, and on the 
, to me known, and known to 
me to be the individuals described in and who executed the within 
instrument, and severally acknowledged to me that they executed 
the same. 


— day of ——, 1885, came —— 


J. B. R. FINLEY, [1.8] 
Notary Public. , 

Approval of bond. 
HUGH L. BOND, C’t Judge. 


115} [ Endorsed :| No. roll 891. United States of America, dis- 

trict of South Carolina, fourth circuit. The Nashua Manf. 
Co. vs. The South Carolina Railroad Co. Bond of appellant. Filed 
25 April, 1885. J. E. Hagood, C. C. C. U.S., dist. S. C. 
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116 And on the 29th day of April, A. D. 1885, came into court 

the plaintiff, The Nashua Manufacturing Company, by its 
attorney, J. N. Nathans, and filed the following writ of error, which 
writ of error is in the words and tenor following : 


Writ of Error. 


117 Tue Uwnirep States or AMERICA: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of South 
Carolina, greeting : 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit.court before you, 
between The Nashua Manufacturing Company, a corporation created 
under the laws of New Hampshire, plaintiff, and The South Caro- 
lina Railway Company, a corporation created under the laws of 
South Carolina, defendant, a manifest error hath happened, to the 
great damage of the said plaintiff, as by their complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that then, 

under your seal, distinetly and openly, you send the record and 


‘118 proceedings aforesaid, with all things concerning the same, 


to the Supreme Court of the United States, together with this 
writ, so that you have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of tne United States, this the 29th day of April, 
in the year of our Lord one thousand eight hundred and ei¢hty-five 
(1885). 

[Seal U.S. Circuit Court, District of So. Carolina. ] 
J. E. HAGOOD, 
C.C.C, US, Did. 8. C. 


[Endorsed:] United States of America. No. roll 891. The 
Nashua Manufacturing Company, a corporation created under the 
lawsof New Hampshire, plaintiff in error, against The South Caro- 
lina Railway Company, a corporation created under the laws of 
South Carolina, defendant in error. J. N. Nathans, att’y for plain- 
tiff inerror. Writ oferror. Original. Filed Ap’l 29,1885. J. E. 
Hagood, C. C. C. U.S., dist. S. C. 

[Endorsed :] Entered docket civil cases, folio 76. T. J. Tuomey, 
U.S. marshal. 6th May, ‘86. 
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11%) [ certify that I served Charles H. Simonton personally, one 
of the attorneys in this cause, with a copy of the within 
by leaving the same with him on the 11th May, A. D. 1885. 
W. D. HANNIFIN, 
Deputy U. 8. Marshal. 


120 In the Cireuit Court. 


UNITED STATES OF AMERICA, 
District of South Carolina, Fourth Circuit Ms 


I, J. kk. Hagood, clerk of the cireuit court of the United States for 
the district of South Carolina, do hereby certify that the foregoing 
isa true and correct COpy of the records, proceedings, and of the 
verdict in the ease of The Nashua Manufacturing Company, plain- 
tiff, against The South Carolina Railway Company, defendant, ren- 
dered as aforesaid, together with all the proceedings had in the cause 
relating to the same. 

Given under my hand and seal of said court, at clerk’s office, in 
the city of Charleston and district of South -Carolina, this the 26th 
day of Septem by r A.D. 1885. 

S. Cireuit Court, District of So. Carolina. ] 
J. E. HAGOOD, 
Cock US, Did. &. C. 


Endorsed on cover: South Carolina C. C. U.S. No. 355. The 
Nashua Manufacturing Company, plaintiff in error, vs. The South 
Carolina Railway Company. riled Oetober 8, 1885. 
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In the Supreme Court of the United States. 


No. 8&7. 


WRIT OF ERROR TO THE CIRCUIT COURT. 


OF FOURTH CIRCUIT. 


DISTRICT OF SOUTH CAROLINA. 


rHE NASHUA MANUFACTURING COMPANY, 
PLAINTIFF IN ERROR. 


cS. 


THE SOUTH CAROLINA RAILWAY COMPANY, 


DEFENDANT IN ERROR. 


BRIEF 


oF THEODORE G. BARKER, Esquire, 


Counsel for defendant in Error. 


CHARLESION, S. C 


WALKER, Evans .& CoGsweLt Co., PRINTERS, 
Nos. 3 and 5 Broad and 117 Fast Bay Streets. 


1355. 
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IN THE SUPREME COURT OF THE UNITED STATES. 
No. 87. 


WRIT OF ERROR TO THE CIRCUIT COURT OF THE 
FOURTH CIRCUIT—DISTRICT OF 
SOUTH CAROLINA. 


THE NASHUA MANUFACTURING COMPANY, 
PLAINTIFF IN ERROR. 

THE SOUTH CAROLINA RAILWAY COMPANY, 
DEFENDANT IN ERROR, 


A 


BRIEF OF ARGUMENT OF THEODORE G. BARKER, ESQUIRE, 
FOR DEFENDANT IN ERROR. 
POINT FIRST. 

The Record shows a fatal variance between the declaration 
and .proof sufficient to disentitle plaintiff from recovery, and 
enough to prevent the Circuit Judge from putting the burthen of 
proof on defendant by giving plaintiff's first request. 

This action is brought upon the old Common law 
liability of a common carrier, either for the alleged 
negligent performance of duty in the exercise of the quasi 
public employment of carrier, or for negligence constitu- 
ting the breach of an implied contract to safely deliver 
goods received by defendant for transportation. 

The complaint, framed purposely te conceal and escape 
from the special contracts governing the parties, and to try to 
throw the burthen of proof on defendant merely alleges the 
receipt of the goods by defendant as carrier, and charges 
non-delivery through negligence of defendant, but does not 


or 


on 


discover, by appropriate allegations, whether the action ia 
intended to be “on the case’ or in “assumpsit.” 

In whichever of these two distinctive forms of action the 
Complaint is interpreted to be, the record, as will be seen, 
discloses a case of fatal variance between the declaration 
and the proof, which, alone, must debar the plaintiff from 
recovery, and should, as Defendant in Error contends, de- 
cide this Court not to reverse the Judgment of the Circuit 
Court. 

Whether the action be interpreted as “case,” for negli- 
gence in the performance of the employment as a common 
carrier, or “assumpsit,” for breach of a contract, implied 
from the receipt of the goods, such is not the case made in 
plaintiffs proof, nor is such the legal relation of the parties, 
which existed in the transaction from which the cause of 
action arose. 7 

The proof shows a case, not of a general /ocatio operis mer- 
cium wvehendarum, wherein the duties and _ liabilities of 
the carrier are “by the custom of the realm,” nor a case of 
contract duty, implied from the receipt of goods by a com- 
mon carrier,—one or other of which, it may be said, is the 
case made in the declaration—but shows a case of several 
special contracts, by through bills of lading, each signed by 


the carriers who received the cotton, and through them 


inuring to the connecting carriers respectively, and each 
containing express terms and special stipulations and con- 
ditions, which, exclusively, determine the legal contract re- 
lations, and regulate the mutual contract liabilities of the 
parties to the contract, in each separate case. 

According to Plaintiff's proof, the action should have 
been brought upon these special contracts, and the Com- 
plaint should have set up the contracts, as they were made, 
and should have alleged the loss of the particular cotton 
carried under each bill of lading separately, and the burfhen 
of proof corresponding to such allegations properly rested 
on plaintiff. 

The claim as made in the Complaint is, that certain Bales 
of cotton, in sundry lots, were shipped, at various points, 
in Alabama and Georgia, and received by several different 


Rail Road Companies to be transported from the point of 
shipment over the receiving road, in each case, and its con- 
necting lines of transportation, to the town of Nashua, New 
Hampshire, which bales of cotton, amounting in the aggre- 
gate to five hundred and twenty-two bales, were in course 
of said transportation delivered to and received by defen- 
dant, as a common carrier and one of aforesaid connecting 
lines of transportation, in the City of Augusta, Georgia, to 
be by the said Defendant, for its proportion of the freight 
money agreed upon, safely carried to Charleston, South 
Carolina, and there delivered to the next connecting carrier 
in course of transportation to their place of destination as 
aforesaid. That said defendant did not safely carry and de- 
liver as aforesaid the said five hundred and twenty-two bales 
of cotton, but on the contrary, whilst the said cotton, so re- 
ceived for transportation by the said defendant, as alleged in 
Paragraph III herein, was in the possession and custody 
and under the control of the defendant as a common car- 
rier, two hundred and seventy-four bales thereof were, by 
the carelessness and negligence of the defendant, its officers, 
agents, and servants, destroyed by fire to the damage of the 
plaintiff, &c.” 

The proof [produced by plaintiff] does not establish the 
case of a general or implied contract, and liability, of a com- 
mon carrier at common law, but shows, that the cotton, 
which came into the hands of the Defendant, was received 
by it under fifteen separate bills of lading, in each of which 
the terms, stipulations and conditions were set forth, upon 
which the cotton therein named was to be transported by 
the carrier who received it from the owner, and by the suc- 
cessive connecting carriers who transported it. (7vranscript, 
fol’s 32, 33, 37, 42 to 60 inclusive, 62 to 67 inclusive.) 

Of these fifteen separate bills of lading, constituting sep- 
arate contracts, five were issued by Rail Road Companies 
in the State of Alabama and ten by a Rail Road Company 
in the State of Georgia. (7ranscript, fol’s3 to 9g inclu- 
sive, and 42 to 60 inclusive.) 

Of the five issued by Rail Road Companies in the State 
of Alabama, three were issued by the Western Railroad 
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Company, of Alabama, respectively, one for twenty-five 
bales, another for twenty-five bales, and one for forty bales 
of cotton, and two by the East Alabama Railway Company, 
respectively for one hundred and sixty-nine bales and for 
fifty-five bales of Cotton. (7Zranscript, fol's 42 to 60.) 

The ten bills of lading issued by Rail Roads in Georgia 
were all issued by the Atlanta and West Point Rail Road 
Company, and were special contracts, respectively for 3, for 
12, for 12, for 3, for 28, for 8, for 27, for 38, for 56 and for 
21 bales of cotton. Of these bills of lading three were is- 
sued to and accepted by Agents of Plaintiff at Hogans- 
ville, two at Newman, two at Grantville, and three at West 
Point, in the State of Georgia. (77rauscript, fol. 42to 60.) 

The form of the bills of lading for cotton so issued, re- 
ceived and agreed to be transported by the Rail Road Com- 
panies in the State of Alabama differed materially from the 
bills of lading for cotton issued by the Rail Road Compa- 
nies in the State, of Georgia and the stipulations and condi- 
tions of the special contract, in one set of bills of lading, va- 
ried from those expressed in the other. 

These stipulations and conditions in each case followed 
the cotton trom the receiving Rail Road Co.npany, which 
made the contract for itself and its connecting lines, into 
the hands of the connecting Roads, and determined, in each 
case, the distinct liability of the defendant, as one of such 
connecting lines of transportation. 

None of these separate contracts or bills of lading are 
mentioned in the complaint. While, under the Code, these 
fifteen separate and distinct special contracts in writing, in 
an action ex contractu, might have been declared on in one 
complaint, yet each bill of lading constituted a separate 
contract, and should have been stated in the Complaint, 
each “as a separate cause of action.” 

“All the Codes require that the different causes of action 
should be separately stated. In other words, each must be 
set forth in a separate and distinct division of the Complaint 
or petition, in such a manner that each of these divisions 
might if taken alone be the substance of an independent ac- 
* %* %* That such a separation should be made, 


tion. 


and that each distinct cause of action should be stated in a 
single and independent division, so that the defendant may 
answer or demur to it without any confusion with others its 
plainly indispensable to an orderly system of pleading, and 
is expressly required by all the Codes.” Pomeroy's 
Remedies and Remedial Rights, Sec. 442, Code of Procedure 
of South Carolina Sec. 188, adopted in U. S. Circuit Court 
for District of South Carolina. Rules of Court. 


It was not, under the new or the old system of pleading, 
possible for Plaintiff, legally, to combine fifteen separate 
shipments, represented by fifteen distinct bills of lading, con- 
stituting fifteen separate contracts, entered into by three 
separate Rail Road Companies, made in two States, for the 
performance of contracts of transportation over various con- 
necting lines, (some of these contracts varying in their 
terms and conditions from the others,) and by aggregating 
the whole number of bales of Cotton, in the whole fifteen 
contracts, to make up one cause of action, and to declare 
upon it, as the contract of Defendant, ‘tone of the connect- 
ing lines to transport 522 bales of cotton.” Nor was it 


possible for Plaintiff, by so doing, to shift the burden of 


proof upon the Defendant. 


When the proof disclosed the fact of these fifteen sepa- 
rate contracts in writing it disclosed a variance, which must 
debar recovery by the Plaintiff, and which precluded the 
Circuit Judge from granting the instructions prayed for by 


Plaintiff. 


“In actions upon eontract the declaration must in all cases state the 
contract upon which the action is founded and the breach of it. Con- 
tracts must be stated in the declaration as they were really made, 
either in terms or according to their legal effect, and if there be a vari- 
ance it will be fatal.” z Zidd’s Pr. 434. 

“The principles of the Common law are to be understood with the 
limitation, that there is no special contract, which varies the obliga- 
tion of carriers, for if there clearly appears to be such contract, it gov- 
erns the case.” Angel on Carriers, Sec. 724, 220. 

“The old mode of declaring used to be on the custom of the realm 
but this is an assumpsi/, it is founded in contract, and the contract must 
therefore govern the parties.” er Lord Kenyon, Anon vs. Jackson, cited 


in Angel on Carriers Sec. 220. 
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In South 


Carolina, 


which it belonged. 


the 


State, 


though not so expressly provided. 
Camden & Amboy R. R. and Trans. Co. 54 N. Y. 197." 

The Supreme Court of the United States (in 93 U.S.) 
say, ‘We find. no error in what the Circuit Judge said upon 
the question whether the bills of lading with the exceptions 
constituted the contract between the parties. The charge 


decisions’ (citing numerous Cases.) 
Adams Express Company, 93 U. S. 172. 
The Complaint of Plaintiff, by lumping the several par- 


where this action was 


brought, in which the Defendant Carrier’s entire liae of 
road and its yards, where the cotton in question was 
burned, were located, where the alleged contract was to be 
performed, and where Defendant's principal office was, it 
has always been held, that the bill of lading given by a 
Rail Road Company to a shipper constitutes the contract 
between the parties—and in a recent case it was held, that 
“The bill of lading is the contract between the shipper and 
the company, by which the company agrees to transport 
and deliver beyond its own lines, and the terms and condi- 
tions of the contract regulate and determine the duties and 
obligations of the contracting parties.” Predmont Mfg. Co. 
vs. Columbia & Greenville Rail Road Co. 19 S. C. 35}. 

In New York it is held, that “On contract for through 
transportation, exemptions inure to connecting carriers al- 


“VManhattan Oil Co. vs. 


in this particular is justified by very numerous authoritative 


Bank of Kentucky vs. 


cels of goods alleged to have been delivered to and received 
by detendant, as a common carrier, without distinguishing 
the separate contracts by and under the terms of which the 
several parcels came into the hands of defendant, inextrica- 
bly confused the subject-matter of several causes of action 
and prevented the Court and Jury from assigning each 
parcel of cotton to the particular Dill of lading or contract to 


There were three forms of special contracts, under one of 
which (as it appeared in testimony) two hundred and eight 
(208) bales of cotton in the aggregate were shipped, from 
various points in Georgia, upon ten (10) separate bills of 
lading, and, under the other two of which forms, three hun- 


ad 
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dred and fourteen (314) bales of cotton, in the aggregate, 
were shipped from various points in Alabama upon five (5) 
separate bills of lading. 

The ten bills of lading, under which the two hundred and 
eight (208) bales were received by the Atlanta and West 
Point Rail Road Company in Georgia, were known as the 
“long bills of lading” and contained an express contract 
stipulation, that 


“Neither the Atlanta and West Point Rail Road Company, the Com 
panies constituting the through line, nor any one of them, will be re- 
sponsible for loss or damage, delay or detention arising from * * * 
fire,or any other cause whatever, unless the same be proved to have 
occurred from the fraud or gross negligence of the Company or Com- 
panies their agents or servants, whether the cotton be in actual transit 
or be waiting shipment or delivery or be in depots, at stations on 
wharves, or at sea, or in port, or on cars, boat, vessel or steamer. * *” 


These bills of lading also contained the following stipu- 


lation: 


“* * And it is further stipulated and agreed that in case of any loss 
or damage done to or ‘sustained by any cotton herein receipted for dur- 
ing transportation whereby any legal liability may be incurred, by the 
terms of this contract, that the Company alone shall be held responsi- 
ble therefor in whose actual custody the cotton may be at the time of 
the happening of such loss or damage, and the Company incurring 
such liability shall have the benefit of any insurance which may have 


been effected upon or on account of said cotton * * *.” 


The five bills of lading, under which the three hundred 
and fourteen (314) bales of cotton were received, viz: three 
by the Western Rail Road of Alabama and two by the 
East Alabama Railway Company, were known as the “short 


bills of lading” and did not exactly correspond with each © 


other in their particular provisions, but they were alike in 
not containing the clause exempting from fire nor the stipu- 
lation entitling the carrier incurring liability to the benefit 
of insurance which may have been effected, as did those of 
the Atlanta and West Point Rail Road Company, above set 
on. 

It will be at once perceived, how essential it was, that the 
Plaintiff should have set forth the special contracts in its 
Complaint, and have alleged what cotton it claimed that 
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defendant was liable for under the one form of bill of lading, 
and what cotton defendant was liable for under the other 
form of contract. As we shall show hereafter from the Ke- 
cord, Plaintiff, in its correspondence before suit, attempted to 
take the position, that all of the 108 bales, (really the subject 
of this suit) were under “short bills of lading,” but plaintiff 
in its complaint did not, as it was bound to do, allege the 
contracts under which the cotton sued for was trans- 
ported, and so failed to present the issue it had made with 
defendant. 

Having failed to set up the special contracts and the, al- 
leged breaches of them, and having undertaken to lump 
all the fifteen shipments into one alleged implied contract, 
it could not properly call upon the Court to charge the 
jury that the burden of proof was upon defendant. 


POINT SECOND. 


As to the two hundred and eight (208) bales of cotton, 
shipped by plaintiff on the Atlanta and West Point Ratlroad 
the defendant, tf liable as claimed, was entitled toa 
have the benefit of the insurance which was effected by plain- 
tiff upon satd cotton, and, in order to bring its action, plaintiff 
should have alleged that tt had given to the defendant the bene- 


fit of that insurance, or that it had performed its part of the 


contract by tendering such benefit to the defendant, and that 
the same was refused. | 

It was not denied, that plaintiff had previously effected 
insurance on all the cotton owned by it, which was destroyed 
by fire in defendant's yard on the 29th of October, 1883, in- 
cluding the two hundred and eight bales of cotton shipped 
by it on the Atlanta and West Point Railroad Company, 
under bills of lading (long form) containing the clause by 
which the carrier, incurring liability for cotton so destroyed 
by fire, was entitled to have the benefit of any insurance 
which the owner may have effected upon, or on account of, 
said cotton. 

The bill of lading contains “a promise for a promise.” 
The contract and the facts proved make a case of mutual 
promises wherein the plaintiff's promise is executed, but the 
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thing it had agreed to perform is executory. “If,” says 
Mr. Tidd, “the consideration be executory, the plaintiff can- 
not bring his action till the consideration be performed.” 
I Tidds Pr. 43}. 

Here the plaintiff had promised, that, ‘in case of any loss 
or damage done to, or sustained by any cotton herein re- 
ceipted for during the transportation, whereby any legal 
liability may be incurred by the terms of the contract, the 
Company incurring such liability shall have the benefit of 
any insurance " which may have been effected by plaintiff. 

By the terms of the contract, the defendant Company in- 
curred such “legal liability’’ the moment when the loss 
occurred to the cotton. According to plaintiff's promise, 
defendant became, ¢o instant, entitled to have from plain- 
tiff the benefit of the insurance which had been effected 
upon or on account of said cotton. The plaintiff was under 
an executed promise to give to defendant the benefit of such 
insurance, and the thing to be done—the giving the ben. 
efit — was executory; and, according to the established 
principle of law, above stated, the plaintiff cannot bring his 
action till the consideration be performed, and must aver in 
his declaration that he has performed it, or has offered to 
perform it, but that defendant has refused to accept, or, at 
the least, that he, plaintiff, is ready and willing to perform 
his part of the contract. 

“ Covenants or agreements are ofthreekinds. * * * * * * * 
* * Thirdly, There is also a sort of covenant which are mutual condi- 
tions to be performed at the same time, and, in these, if one party was 
ready, and offered to perform his part, and the other neglected or re- 
fused to perform his, he, who was ready and offered, has fulfilled his 
engagement, and may maintain his action for the default of the other, 
though it is not certain that either is obliged to do the first act. And 
where there are mutual promises, yet,if one be the consideration of 


the other, then a performance is, in general, necessary.” (/ Tidd Pr. 
4?) 

“ When the conditions are mutual, and to be performed at the same 
time, the plaintiff must aver that he was ready and offered to perform 
his part.” Ih, 438. 

“ The dependence or independence of covenants is to be collected 
from the evident sense and meaning of the parties.” Per Lord Mansa 


field, in Kingston vs. Preston, citedin Jones vs. Barclay, Douglass 490, 
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“When two acts are to be done at the same time, * * * neither 
can maintain an action without showing performance or an offer to 
perform his part, though it is not certain which of them is obliged to 
do the first act.”’ Pordage vs. Cole, 1 Wms, Saunders. Note hy Sergeant 
Williams. 


The contract, here, is “ what the French law calls a com- 
mutative contract, involving mutual and reciprocal obliga- 
tions, where the acts to be done on one side form the con- 
sideration for those to be done on the other, and it would 
seem to follow,” says Judge Story, “upon principles of nat- 
ural justice, that if they are to be done at the same time, 
neither party could claim a fulfillment thereof, unless he 
had first performed, or was ready to perform, all the acts 
required to be done on his own part.” 

Hyde and Gleises vs. Booreams & Co., 16 Peters 169. 

The complaint set forth no such performance of the con- 
tracts by plaintiff as the law requires, and judgment below 
was properly directed for defendant. 


POINT THIRD. 


[t was incumbent on plaintiff, not only to aver in his com- 
plaint that he had given the benefit of the insurance which he 
had effected upon the two hundred and eight (205) bales of 
cotton received by defendant, under the bills of lading of the 
Atlanta and West Point Ratlroad Company, which entitled 
defendant to any insurance plaintiff may have effected, but to 
prove that, in this regard, hehad performed his part of the 
contract with defendant. 

The effort was made in the testimony to prove that 
plaintiff had done something in the direction of giving 
defendant the benefit of some insurance, and the effort is 
so far an admission, that defendant was entitled to have 
insurance on the 108 bales of cotton for which this action. is 
brought, but nothing there appears which can be consid- 
ered as evidence showing that plaintiff had complied with 
the terms of the contract it had made. 

It was admitted by the Treasurer of the Nashua Manu- 
facturing Company, Frederick Amory, that plaintiff had an 
open policy in the American Insurance Company for 


ah, 
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$600,000 or more. That the Insurance Company had no 
defence on that policy, to his knowledge—that the Com- 
pany was solvent (7ranscript, fol. 35); that plaintiff had 
collected from said Insurance Company the full insurance 
of $60.00 per bale, and interest, upon 166 of the 274 bales 
of cotton burned, and that it had also collected from the 
defendant in this suit (the South Carolina Railway Com- 
pany) the full value at $51.34 per bale of those same 166 
bales of cotton, and had credited its insurer with the amount 
collected from the defendant. (7Z7ranscript, fol. 31.) 

It was stated by the Treasurer that the Nashua Manu- 
facturing Company had brought suit for the balance (108) of 
the 274 bales of cotton burned, against the American Insur- 
ance Company. It also appears that a letter was written 
by Robert H. Gardiner, Jr., attorney for plaintiff here, to 
John B. Peck, General Manager of defendant (South Caro- 
lina Railway Company), July 22nd, 1884 (Zranscript, fol. 
88), in which an offer is made, upon certain conditions which 
plaintiff could not lawfully exact, to turn over to the South 
Carolina Railway Company, and the Norfolk and Western 
Railroad Company, certain suits pending, brought by the 
Nashua Company and the Jackson Company against the 
American Insurance Company and the Boylston Insurance 
Company, and that said offer, 7m consequence of the conditions 
had been declined. 

We will recur to this matter further on. 


POINT FOURTH. 


The Circuit Judge rightly refused plaintiffs’ first tnstruc- 
tion as prayed, viz: “ That the burden of proof ts upon de- 
fendant to show that the cotton of the plaintiffs destroyed by 
fire ws cotton included in bills of lading, giving the carrier 
exemption therefor, unless negligent ; giving also the benefit 
of insurance, and in the absence of such proof, plaintiffs are 
entitled to recover.” 

Of 522 bales of cotton belonging to plaintiff, which had 
been received by railroads which connected with defendant's 
road, 274 bales had been burned in the yards of the South 
Carolina Railway. The defendant paid plaintiff for 166 of 
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these bales, upon the statement of plaintiff's attorney that 
166 of the 274 must have come to defendant's yard from 
points in Alabama, under short bills of lading, but plaintiff 
refused to admit that the balance of the 274, viz: 108 bales 
or some of them must be assumed to have come from points 
in Georgia, under bills of lading issued by the Atlanta and 
West Point Railroad Company, containing the exemption 
and the benefit of insurance clause, while the defendant 
claimed the insurance on the 108 bales. 

The question was, whether the 108 bales had come to 
defendant’s yards under the Alabama, or short bills of 


lading, which did not contain the exemption and benefit of 


g, 
insurance clause, or whether they or any of them had come 
from points in Georgia on the Atlanta and West Point Kail- 
road under the long bills of lading which did contain that 
clause. 

Plaintiff, by its attorney, Robert H. Gardiner, Jr., in his 
correspondence, attempted to take the position, that defend- 
ant was liable to pay for all of the 108 bales, as cotton 
coming to it from Alabama under short bills of lading; in 
effect asserting that out of the 522 bales, which were in 
defendant's yards and exposed to the fire, and of which 
314 bales had come from Alabama, under short bills of 
lading, 
and of which 208 bales had come from Georgia under 


without exemption and benefit of insurance clause, 


long bills of lading, with the exemption and insurance 
clause, the fire, which consumed 274 of the 552, had 
been so discriminating in its course, as to pick out on/y 
bales of cotton brought from Alabama under short bills of 
lading, without the exemption and insurance clause, and 
had left untouched a// the 208 bales of cotton which 
had come from Georgia, under the long bills of 
lading with the exemption and insurance clause, and 
that of the 274 bales which had been burned, not only the 
166 bales which defendant had paid for had come under 
the Alabama short bills, but that the remaining 108, not 
paid for, had also come under the short bills, that none of 
the cotton burned had come under the long bills of lading, 
and, so, none of the 274 bales burned were entitled to the 
exemption and benefit of insurance. 


A A A henna 


There was no evidence that the Georgia cotton lay to- 
gether in one place in the yard, and the Alabama cotton 
lay together in another place in the yard. There was evi- 
dence, that, out of the 522 bales that had come to defend- 
ant’s yards, 248 had escaped the fire, gone forward and 
arrived at plaintiff's mills. The statement of Gardiner, 
attorney for plaintiff, made to John B. Peck, general mana- 
ger of the South Carolina Railway, April 21st, 1884 (at folto 
83 of the Transcript), admits, that, of these 248 received at 
the plaintiff's mills, 100 (100-248) had been shipped via the 
Atlanta and West Point Railroad (and therefore had come 
from points in Georgia under the long bills of lading con- 
taining exemption and benefit of insurance clause), while 
148 bales (148-248) had come from the East and West Ala- 
bama Railroads (and therefore had come from points in Al- 
abama, under the short bilis, without the exemption and 
benefit of insurance clause). ‘ 

So that we have the cotton, so shipped, in the following 
ratio: 
3otel Sumber GE BRIS GRIPROE. . . wceecccccses OO 
Number of bales shipped from Geor- 

gia under long bills of lading of the 

Atlanta and West Point Railroad, 

with insurance clause 208 bales, 

OOO OB: is 6 ecw tecececs BO8 Of the whole 
Number of bales shipped from: Ala- 

bama under short bills ot lading 

without insurance clause, 314 bales, 

OEE OO sn oc cake: boeenes > ose eee ee 

And we have the cotton, w hich reached plaintiff, in the 
following ratio: 

Total number arrived at plaintiff's mills... .. 248 bales 
Of which there were from Georgia, 
under long bills of the Atlantaand 

West Point Railroad, with insur- 

ance clause 100, equal to.. 
And there were from Alabama, under 

the short bills of the Alabama Rail- 

roads, without insurance clause, 148, 
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It is striking, how the relative proportion of long bills of 
lading cotton to short bills of lading cotton, represented in 
the shipment, is approximately preserved in the proportion 
in which those, which escaped the fire, arrived at plaintiff's 


mills. 


The ratio of shipment being, long bills 


And the ratio of arrival being, long bills 


bills $48. 


208 
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short bills 344 


100 . 
xfs" short 


The reasonable presumption would be, that the cotton 
had been burned in about the same ratio, and that the fair 
statement would have been about 3 for the long bills, and 
54 for the short bills of lading, cotton. 


Say total number burned......... 
Allowed for Jong bills, say........ 
Allowed for short bills, say........ 


274 bales 


274 bales, 


These figures were very nearly those adopted by Mr. 
Gardiner in his statement to the South Carolina Railway 
Company, April 21st, 1884, (Zranscript fol. 83), in which he, 
by an ingenious process of calculation, reached ‘166 bales, 
as the lowest number which were to be assumed to have 
been brought under the short bills of lading,” (without ben- 
efit of insurance). He would have been wholly correct if 


he had said “ the highest number.” 


His statement shows, that he was impressed with the con- 
viction, that the balance of the 274 bales burned, after de- 
ducting the 166 bales (short bills), viz: 108 bales, belonged 
to the long bills, and were entitled to benefit of insurance. 
Indeed, his statement so places the 108 bales, at fol, 8}, 
thus: “Shipped via East and West Alabama Railroad 
Shipped via Atlanta 
and West Point Railroad and burned at Charleston, 108 
bales,” and at /o/. 8g he says, in so many words, speaking 
of the 108 bales which were not ‘settled for, “ The bills of 
lading on which your R. R. declines to pay, were all issued 
in the State of Georgia by the Atlanta and West Point R. R. 
&c."” And this was also che division of the 274 bales burned, 
which he actually adopted in his settlement between the 


and burned at Charleston, 166 bales. 


Nashua Manufacturing Company and the American Insur- 


15 


ance Company, as above stated. He settled for the 166 
bales, as cotton covered by short bills of lading, and the insur- 
ance company resisted payment of the balance (108 bales), 
on the assumption, arrived at between them, that 108 of 
the bales burned had been shipped on the Atlanta and 
West Point Georgia long bills of lading, containing the 
insurance clause, the Company making its defence decause 
of that clause being in the bills of lading for the 108 bales 
fol. 88,and, yet the attorney for plaintiff, Gardiner, persisted 
in maintaining, that none of the 108 bales of cotton burned 
had come to defendant under long bills of lading. 

The order, in which the several lots of cotton came into 
defendant's yards, was necessarily governed by the order of 
shipment of the several lots or parcels, in divers car loads, 
varied of course by the delays of transportation over the 
several railroads between points of shipment and the road 
of defendant, and by the order of arrival at its receiving point 
Augusta, Ga. The admixture and confusion of the various 
lots came about, therefore, from the acts of plaintiff's own 
agents, inloading and sending off the several lots or car 
loads from the several points, and on the separate railroads, 
in the States of Georgia and Alabama, and not from any 
act or omission of defendant, causing a negligent or im- 
proper “confusion of goods,” in violation of any duty 
assumed by it or imposed by law of keeping the various 
small lots of plaintiff's cotton separate from each other, 
which would throw upon defendant the burden of proving 
what part of the 274 bales burned had been shipped on 
the Georgia roads, and what part on the Alabama roads. 


Defendant was rightly entitled therefore to claim, as the 
most probable assumption, in absence of proof to the con- 
trary, as well as by the admissions of the Attorney of plain- 
tiff, that all of the 108 bales out of the 274 burned, were 
bales of cotton which had been shipped from points in 
Georgia under long bills of lading issued by the Atlanta and 
West Point Railroad Company, and that they contained 
the stipulation by which the carrier was entitled to the 
benefit of insurance effected by plaintiff. 

If the plaintiff's pleadings had been properly framed so 
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as to present the issue thus made by Mr. Gardiner, (which 
we contend they were not), then the burden would have 
been on the plaintiff to maintain its assertion, that the 108 
bales of cotton, balance of 274 burned, had, as well as the 
166, been shipped under the short bills of lading, and, in 
maintaining this issue on its part, it would have been 
necessary for it, in proof, to overcome the natural and rea- 
sonable presumption, which would assign 108 bales to the 
long bills of lading, and to maintain (a most improbable 
assertion and one in the teeth of its own admissions), that 
all of the 274 bales burned belonged to one set of bills of 
o, viz: that without the insurance clause. 

But as we have said above, the pleading of plaintiff had 
wholly failed to allege the facts necessary to present the 
issue, to which the first instruction prayed for by plaintiff 


lading 


is applicable. 

The complaint had not set forth the separate contracts 
under which the 522 bales of cotton which reached defend- 
ant’s yard had been shipped, it had not alleged that 208 
bales had been shipped under bills of lading containing the 
benefit of insurance clause, and 314, under bills of lading 
which did not contain that clause. It had not alleged that 
of the 274 bales, 166 had been paid for as coming to de- 
fendant under short bills of lading, and it has not set forth 
the facts necessary to erable defendant to discriminate in its 
answer and in its proof between the cotton shipped under 
one set of contracts, from that shipped under another and 
different set of contracts. 

In the complaint, then, no tssue had been tendered, which 
could throw the burthen, on defendant, of proving that the 
108 bales of cotton were shipped under the form of bill of 
lading containing the insurance clause. Nor, in the proof 
offered, did the plaintiff establish any position, which could 
throw the burden of proof on defendant. In view, neither of 
the complaint nor the proof, would the Circuit Judge have 
been justified in giving as his charge to the Jury the first 


instruction asked for by plaintiff. It cannot be pretended 


.. that defendant had in its possession the proof enabling it to 


show under what particular bills of lading the burned cotton 
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had been shipped. From the nature of the business of 
railroad and steamship through lines it could not have such 
proof, and there is no evidence whatever that it did have 
such proof in its possession. If on the other hand by 
reason of the admixture of the various lots of cotton, 
shipped by plaintiff at various points and dates and arriving 
in defendant's yards in inevitable admixture and confusion, 
the plaintiff is deprived of the means of identifying the 
cotton burned and of proving its assertion that all of the 
108 bales were shipped on short bills of lading, it is the 
plaintiff's own fault and misfortune, which he cannot unload 
on defendant. 

In order to decide upon the propriety of the refusal of 
the Judge to charge as requested in the first exception, we 
must have regard to the cause‘as it presented itself to him 
at that time. The question is not as to the truth of an ab- 
stract proposition of law, nor as toa general rule applicable 
to most cases, but as tothe rule to be applied to this par- 
ticular case, as it then and there presented itself to the 
Court. 

Plaintiff had declared against the defendant as common 
carrier, at common law for the destruction of 274 bales of 
cotton by fire, through the carelessness and negligence of 
defendant. 


Defendant not admitting its liability on a contract to be 
implied from the mere receipt of the goods by it as com- 
mon carrier, showed in its answer, that it had as “ one of 
‘the connecting lines’’ received the cotton under several 
separate “ contracts specified and set forth in bills of lading 
given therefor at the date of the receipt and shipment.” 

Plaintiff did not reply in its pleading to the new matter 
so set up in defendant's answer. By not replying, it prac- 
tically joined issue on the allegation that the cotton had 
been shipped by plaintiff and received by defendant on 
these several special contracts or bills of lading. 

The provision of the Code of Procedure of South Caroll- 
na, approved March 1, 1870 and adopted as a rule of prac- 
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tice by the United States Circuit Court for the District of 67 


South Carolina, April 24, 1874, is as follows: 
2 


IS 


“ Section 191. Every material allegation of the complaint not contro- 
verted by the answer as prescribed in Section 172, and every material 
allegation of new matter in the answer, constituting a counter claim, 


net controverted|by the reply as prescribed in Section 176, shall for the 


purposes of the ‘action, be taken as true. But the allegation of new 
matter in the answer not relating to a counter claim, or of new matter 
in the reply, is to be deemed controverted by the adverse party as upon 
a direct denial or avoidance, as the case may require.” 


‘*Rules of Practice in the Circuit Court of the United 
States for the District of South Carolina. 
RULE I. 
The practice, proceedings and forms of process in force on the first 


day of June, 1872, in the Circuit Courts of this State, shall be of force 
in this Court as to all matter to which they are applicable. 


RULE X. 
The forms of pleadings in all civil actions, except in Equity or Ad- 


miralty and the rules by which the sufficiency of the pleadings is to be 
determined, are those prescribed by the Code of Procedure of this 
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State as it existed on the first day of June, 1872 


According to the rule thus laid down, when plaintiff did 
not reply, the issue was joined onthe averment of defend- 
ant’s answer, that “all of the said cotton was carried under 
certain contracts, specified and set forth in bills of lading, 
given therefor at the date of receipt and shipment, which 
bills of lading were held for or by the plaintiff,” (fol. 13, 
Transcript). 

Plaintiff did not deny the special contracts. On the con- 
trary it offered them in evidence and relied on them. Here 
as we have seen was a fatal variance. The a//egata were on 
a common law liability. The prodata a special liability 
under a special contract, express and in writing. On plead- 
ings the parties were not at issue. Instead of amending 
his complaint so as to make its allegations conform to his 
case, the plaintiff preferred to go to trial upon its imperfect 


pleading, admitting or treating as fact, the special contracts 


set up by defendant. As the liberality of code pleading 
permits that the pleadings may be conformed to the proof, 
we must treat this case as if the plaintiff admitting the plea 
of defendant, had set up the special contracts as its causes 
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of action in its complaint, and upon them claimed a verdict. 
That is to say, as if its setting out the 15 shipments in its 
2nd paragraph, had stated after each one, the terms of the 
special contract under which it was shipped, and had 
alleged that the cotton mentioned in each had been burned 
in defendant's yard by negligence. And we must treat the 
case of the defendant as not denying its liability on five of 
these (the Alabama cases, which had been paid for before 
suit brought) and challenging the plaintiff to make good its 
case on the other ten (the Georgiacases). Inno other way 
can this case retain its standing in Court. It can only 
maintain itself by issues, formulated from the evidence, 
accepted and tried by the parties. The affirmative neces- 
sarily being on the plaintiff. 

When therefore the plaintiff under the statement of the 
issues which we have shown above, proceeded to make his 
case, he was obliged to prove Ist. The shipment. 2nd. The 
place of shipment. 3d. lhe contract under which the ship- 
ment was made. 4th. That the liability was incurred under 
the contract, to wit: the destruction by fire of the cotton 
named in the bill of lading. sth. His performance of his 
contract (payment of freight, and that he had given to 
defendant the benefit of any insurance effected by him on 
cotton Surned, or the reason why he did not. The tender 
of such* benefit of insurance having been made without 
condition or qualification to the defendant incurring the 
liability. 

When all these are proved, and not until then is the 
burden of excusing itself put on the carrier. 

When plaintiff put the bills of lading in evidence (7rans., 
fol. 40 to 60 inclusive)and proved their acceptance by agents 
of plaintiff, it concluded, by its own proof, the only issue 
presented by the pleadings, viz: whether the cotton was 
carried generally, or on those special contracts, and defend- 
ant then and there became entitled to a judgment, practi- 
cally confessed. 

Plaintiff, however, in testimony, endeavored to avoid the 
effect of the palpable variance between its case, as made in 
its pleading and that made in proof, by undertaking to 
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prove that defendant was not entitled to the exemption 
and benefit of insurance clauses, in defence of its liability 
incurred for the loss of the 108 bales, remaining unpaid for, 
out of the 274 bales which had been burned. 

By introducing the bills of lading in order to prove its 
case plaintiff had entirely shifted the attitude it had 
assumed in pleading and took a totally new pesition. It 
set up as its case the fifteen bills of lading, ten of which 
secured to defendant the benefit of insurance on any cotton 
which might be destroyed by fire. The burden of proof 
then was upon plaintiff to show that the cotton it was suing 
for all came to defendant on the short bills of lading, which 
did not entitle defendant to the benefit of insurance, and 
to show either that defendant was not entitled to insurance, 
or that plaintiff had given to defendant the insurance to 
which it was entitled, or had offered to do so. 

Plaintiff assumed the burden of proof of the position, 
which its attorney, Robert H. Gardiner, Jr., had attempted 
to take in his correspondence with John B. Peck, General 
Manager of the South Carolina Railway Company, viz : 
that all of the 108 bales unpaid for were bales of cotton 
named in the Alabama short bills of lading. True it failed 
to maintain that position—and by its own proof and admis- 
sions showed that the 108 bales must have been covered by 
long bills of lading containing the insurance clause. By its 
proof and its attorney's admissions it was effectually es- 
topped from denying that the 10% bales of cotton were 
under long bills of lading, containing the insurance clause. 
It relieved defendant altogether from the necessity and of 
course from the burden of proving that fact, and could not 
properly ask the Court to charge the jury that the burden 
of proof of that fact was on defendant. 

To put it in another way: 

Plaintiff sues in one Count for 274 bales of cotton de- 
stroyed by fire whilst in custody of defendant. To prove 
his case he produces I5 special contracts, ten of which re- 
qu.re him asa part of his case to give or to offer to give 
defendant the benefit of the insurance he has effected on 
the cotton. This is his own testimony. Before he can re- 
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cover he must prove his whole case. He proves that by 
settlement between the parties, 166 bales are covered by 
contracts not including this condition. The same settle 
ment and the rest of the plaintiff's own proof, raises the 
inevitable presumption that the remainder or a part of the 
remainder must be covered by the condition of the long 
bills, else he would not have offered the contracts in evi- 
dence. This being so, he must overcome this presuinption, 
that is to say, the burden of proof is on him to prove, that 
the 108 bales were all under the Alabama short bills of 
lading, and that, as to none of them, was defendant entitled 
to the exemption and benefit of insurance. Clearly, the 
Circuit Judge was right in refusing to say that the burden 
of this proof was on the defendant. 


POINT FIFTH. 


[he Circuit Judge was not in error in refusing to etve the 
second instruction to the jury as requested by plaintiff, viz: 
“ That the assent of the shipper to the contract contained tn a 
bill of lading ts necessary, and that its mere delivery to the 
shipper is not evidence of such assent.” 

The instruction, as framed, implies and by plain impli- 
cation would have committed the Judge, had he adopted it 
as his charge, to giving the jury to understand that the case 
presented to then was a case of mere delivery of the bill 
of lading to the shipper, without assent on his part to it or 
acceptance of it, as the contract between him and the car- 
rier. This would not have been justifiable, in view of the 
total absence of all proof, that the shipper in this case had 
not assented to the contract contained in the bill of lading, 
and in view of complete proof that the bills of lading were 
delivered in each case toan agent of the plaintiff authorized 
to accept bills of lading for his principal—and that these 
bills of lading so.accepted were adopted and acted on by 
plaintiff as the contracts between him and the defendant 
Carrier. 

All instructions asked for are to be taken not as exposi- 
tions of abstract law, with which the Court favors the jury, 
but as concrete propositions having relation to and bearing 
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directly upon the case made on pleadings and proof. The 
evidence before the Court was uncontradicted, as above 
stated, that these bills of lading were so received and acted 
upon by plaintiff. It followed, as consequence of law, that 
the delivery to the shipper in this case was evidence of his 
assent. 

“The acceptance of the carrier’s receipt creates a contract according 
to its terms between him and the shippers.” 


Hutchinson on Carriers, See. 240, 


“ Accordingly when the owner of goods accepts a receipt he is con- 
clusively presumed, in the absence of fraud or imposition, to have 
assented to allthe terms and conditions contained in it, which amounts 
to a contract with the carrier, and whether called a special, or express 
contract, or a special acceptance, becomes at once binding on both 
parties.” Lhid, Sec. 241, 

In the “ Bank of Kentucky vs. Adams Express Company, 
937 U. S., 172, this Court sustained a charge to the jury, 
which expressed the law, as follows : 

“If the jury believe that the Teller of the Louisana Bank presented 
the bill of lading to the agent of the Express Company for his signa- 
ture with the blanks filled and at euch time delivered to the agent the 
package of money, without disclosing who was the owner of it, but 
addressed to the plaintiff at Louisville; that the bill of lading was 
signed and re-delivered to the teller and forwarded to the plaintiff at 
Louisville, then the bill of lading, thus signed, constitutes the contract, 
and all the exceptions in it are part of the contract, no matter whether 
each or all of them were known to the Louisiana Bank or not; and the 
plaintiff is bound by the contract, whether it expressly authorized the 
Louisiana Bank to make it or not. The evidence, tending to show that 
bill of lading was not read at the time of signing it, and that nothing 
was said about the exceptions contained in it, is immaterial.” 


POINT SIXTH. 


The same principles of law and the authorities just quoted 
dispose of the third exception based on the refusal of the 
Circuit Judge to charge in the language of the following re- 
quest, <iz: “ That the law of Georgia where the bills of 
lading in this case were tssucd, tmpose the common law 
liability upon carriers unless a spectal contract is proved, and 
that mere delivery of the bills of lading to the shipper cr his 
agent 1s not evidence of such contract, and that if the jury 


ee il Ck ee 


Alas arti neta Sigs em 


ag 


ae ae 


Repeating @ Fe 


egg a. 


tee i 


ve 


ae Ma « 


AE IE a a get iE i HE BE 
el «tpt tage: 


. Wa te | 
WEE pee nor =y e 


RS tt Bh ik ts 


fc apne 


_ —— age. 


ii tae 


23 


find that the plaintiff, or thetr duly authorized agent, did not 
expressly assent to the terms of the contract contained in the 
bills of lading tssued to plaintiffs by the Atlanta and West 
Point Railroad Company, they cannot claim the benefit of 
plaintiff's insurance, tf any, or exemption on account of fire.” 


This prayer for instruction contains the admission, that 
the bills of lading for the one hundred and eight bales of 
cotton claimed in this suit were issued in the State of 
Georgia, and by the Atlanta and West Point Railroad 
Company, and contained the stipulation giving the carrier 
the benefit of shippers insurance and exempting it from 
loss by fire, for which defendant has all along contended, 
and which plaintiff has denied. The instruction therefore 
contradicts the position taken by the plaintiff before the 
Court, and was properly refused on that ground alone. 

The law of Georgia however did not govern the liability 
of the South Carolina Railway Company to the Nashua Man- 
ufacturing Company of Nashua, New Hampshire, on the con- 
tract in this case, which, as faras defendants duty and under. 
taking went, was to be performed wholly in the State of 
South Carolina, and is not the law of the defendant 
carrier's principal office, nor the law of the forum, in which 
the action is brought. 

If the law of Georgia were the law of this case, the rule 
referred to would not apply, because in this case, a special 
contract, or to speak more accurately, several special con- 
tracts were proven, to have been accepted by plaintiff's 
agents and acted on by plaintiff, and set up by it in its testi- 
mony, which, being proven, govern the case. 


POINT SEVENTH. 


The Circuit Judge correctly refused to instruct the jury in 
the language of the plaintiff's fourth prayer, to wit: “* that 
if the bills of lading issued to the plaintiffs or their agent by 
the Atlanta and West Potnt Katlroad Compauy were so de- 
livered as to constitute the contract between the plaintiffs and 
the Company for the transportation of the cotton, then the 
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stipulation in the same giving the carrter the benefit of the 
shipper's insurance ts unreasonable, contrary to public policy 
and the legal duties and obligations of carriers and therefore 
void.” 


These points of objection were fully discussed and 
effectually disposed of in the case of the “ Phanix /n- 
surance Company vs. Erie Transportation Company,117 U.S., 
312, where this Court held that : 


“ No rule oflaw or public policy is violated by allowing a common car- 
rier like any other person having either the general property or a pecu- 
liar interest in goods to have them insured against the usual perils though 
occasioned by the negligence of his own servants. By obtaining in- 
surance he does not diminish his own responsibility to the owners of 
the goods, but rather increases his means of meeting that responsi- 
bility. As the carrier might lawfully obtain insurance against the loss 
of the goods by the usual perils though occasioned by his own negli- 
gence, he may lawfully stipulate with the owner to be allowed the 
benefit of insurance voluntariiy obtained by the latter. This stipulation 
does not in terms or effect prevent the owner from being re-imbursed 
the full value of the goods; but, being valid as between the owner and 
the carrier, it does prevent either the owner himself or the insurer, 
who can only sue in his right, from maintaining an action against the 
carrier upon any terms, inconsistent with this stipulation. 


POINT EIGHTH. 


The Circuit Judge correctly refused the fifth prayer for in- 
struction as follows, vis: “ That to give the carrier the benéfit 
of ensurance tt must be liable to the shipper for loss ; lability 
must exist as a pre-requisite to a claim to the insurance, and 
while carrier dentes hts liability he cannot claim benefit of tn- 
surance.’ 

This prayer erroneously assumes that the carrier in claim- 
ing the benefit of insurance in this case under the stipula- 
tion in the bills of lading, “ denies his liability.” 

As we have shown above, the claim for benefit of insur- 
ance is based, not upon the denial, but upon the admission 
and assumption of that liability having been incurred. The 
language of the stipulation is, ‘that in case of any loss or 
damage done to or sustained by any cotton herein receipted 
for, during transportation whereby, any legal liability may 
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said cotton 
The Circuit Judge had no other course than to refuse the 


prayer. 


The sixth instruction prayed by plaintiff was properly refused, 
wc: “thatif the stipulation in the bills of lading under which 
the plaintiff's cotton was agreed to be transported by the Atlanta 
and West Point Railroad, and its connecting lines, giving the 
carricr the benefit of the shippers insurance ts valid, then it only 
entitles carrier to the policy, as it 1s in the hand of the shipper or 
owner at the time of loss or damage, and if said policy ts void or 
unproductive this ts no defence to the carrier as against the 
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shipper OY OWNET. . 


If this instruction had been given by the Court to the jury 
it would have committed the Court to the position of charg. 
ing the jury that the policy was unproductive, and, if for no 
other reason, the prayer could not properly have been 


be incurred by the terms of this contract, the company in- 
curring such liability shall have the benefit of any insur- 
ance which may have been effected upon, or on account of 


POINT NINTH. 


granted and the instruction given. 


The Court could scarcely be justified in assuming such to 
be the fact, and adopting such factas the basis of a hypo- 
thetica! charge, in face of the proof by plaintiff's own wit- 
ness, Amory, that he knew no defence to the policy which 


could be set up by the insurer. (7ranscript fol. 78). 


The plaintiff, moreover, was bound to give defendant the 
benefit of the policy without reference to its opinion of its 
being void or not, or of its being productive or unproduc- 
tive. Plaintiff was bound to have averred in its complaint 
that it had given defendant the benefit of the insurance, 
which it had effected upon the cotton covered by its bills of 
lading, or that it had offered it to defendant who had re- 


>? 


fused to accept it, or that the insurance it had effected was 
unproductive, or that the policy was void, setting forth in 
its complaint the facts which showed it was so unproductive 
or void, and was bound to have set forth in its complajnt 
facts sufficient to show, that, for these or other causes, 
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plaintiff was unable to give defendant the benefit of insur- 
ance according to its express promise. 

The plaintiff was bound to have so averred in its com- 
plaint, in order that defendant might answer thereto, and 
have made its defence in proof. Not having done so, it was 
precluded, both by its pleadings and proof, from asking the 
Court to impliedly assume, in its instruction to the jury, 


100 that the policy was either void or unproductive, or to say to 


the jury that the stipulation for insurance was no defence to 
the carrier, although unperformed by plaintiff, with no legal 
excuse given for its non-performance. 

The instruction as framed implies that defendant had 
asserted or maintained that the policy was void or unpro- 
ductive, which was not the fact. It is moreover clear that 
no such questions are involved, or could be discussed, in 
this action. The Circuit Court could not with propriety 
be asked to base a legal proposition upon the hypothesis 


10] that the insurance is invalid, where there is no issue as to 


its validity, and where it is practically admitted to be valid, 
by the fact, proved by plaintiff, that it has brought suit 
against its insurers upon its policies. 

POINT TENTH. 


The same reply which we have made to plaintiff's sixth ex- 
ception applies to his seventh exception, in which the Circutt 


Judge ts held to have erred in not saving to the jury “ that 


there ts no legal obligation from such stipulation that shipper 


102 Shall effect valid insurance, and that tf such insurance ts in- 


valid this is no defence toan action by the shipper against the 
carrier.” 

It may be that the shipper was under no legal obligation 
to effect valid insurance—whether the shipper in this case 
was, or was not, under legal obligation to the carrier here 
to effect valid insurance, would depend on the circumstantes 
attending their dealings with each other, to be made matter 
of proof. 

If custom, or any previous dealing should give a particular 


q carrier, dealing with a certain shipper, ground to expect 
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that he would effect insurance, and such expectation should 
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happen to enter into and form part of the consideration of 
any convention between them it might well be, that the 
shipper, in such case, would be held to be under legal obli- 
gation of effecting valid insurance, and, most assuredly, if 
such shipper should contract to effect insurance at 
all he would be held to the legal obligation of 
effecting valid insurance. But it is not contended here by 
defendant, nor is it necessary for it te contend, that plain- 
tiff, by the terms of the special contract contained in his 
bills of lading, was under legal obligation to effect insur- 
ance Defendants contention is that plaintiff, having 
effected insurance, was bound absolutely, and in good faith, 
to give defendant the benefit of it, to do nothing which 
would impair its value or defeat defendant of its benefit, 
and to omit nothing which could reasonably enable de- 
fendant to have the benefit of it. The stipulation in the 
bills of lading entitled defendant to rely on plaintiff's doing 
this, and this is the doctrine of this Court in the Phenix 
Insurance Company vs. Erte Transportation Company, and of 
the cases there cited and approved. 

As we have said above, the validity of the insurance 
effected by plaintiff on the cotton in this case cannot be 
and is not being litigated in this action. Its invalidity can- 
not be assumed where there is a total absence of proof to 
show that it is invalid, and an instruction from the Court 
based upon such assumption or hypothesis would have been 
simply misleading and confusing. 

This (seventh) instruction prayed for by plaintiff com- 
mits the Circuit Judge, in giving it as his charge to the 
jury, to impliedly and in effect say to the jury, that the 
insurance which was effected in this case was invalid, without 
proof that it was so, and against the evidence, ‘hat plaintiff 
knew of no defence which the Insurance Company had to the 
policy sued on by it. It also implies that defendant's: position 
is that the policy is invalid, which was not the fact, and the 
Circuit Judge could not have given the jury to so under- 
stand the defence, by granting the instructions as framed. 
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POINT ELEVENTH. 


The Circuit Judge correctly refused the eighth instruction 
prayed for by plaintiff, viz: “ That the shipper may insure 
or not as he pleases; and tf he does insure, the carrier takes 
such insurance with all its infirmities, and cannot defend 
against shipper by reason thereof.” 

Here again we have it assumea, that there are infirmities 
in the insurance, without having a single statement or inti- ‘ 
mation of what the supposed infirmities consist in, and 
without proof that there are any such. 

As in the matter of the policies being assumed to be void, 
or unproductive, it was attempted to be taken for granted 
by plaintiff in the previous instruction prayed for, so in this 
matter of infirmities in the insurance which the Court is 
asked to take for granted, either as proved or admitted, the 
plaintiff has no right to pronounce judgment, and to decide 
that the policies are either void or unproductive, or that 
the insurance ts affected with infirmities. They cannot be ' 
treated as void in.law until some judicial tribunal has deter- 
mined them to be void, and so they cannot be treated as 
unproductive until shown by proof to be so—and the 
alleged “infirmities” must be stated and proved. The 
instruction as prayed also proceeds upon the assumption 
that the carrier here seeks to defend against shipper by 
reason of the infirmities of the policy. This is not true. 
The defendant carrier presumes that the insurance is good, 
and has the legal right, and is legally bound so to presume, 
until the contrary is shown. Proceeding upon the pre- 
sumption, defendant demands that plaintiff should, before 
it can bring its action, show fulfillment of the promise, or a 
lega! and sufficient excuse for its non-fulfillment. 

Moreover as said above there is no such issue in the case. 


POINT TWELFTH. 


Lhe same reasons we have givenin support of the refusal of 
the Circuit Judge to grant the previous prayer for instructions 
apply also to the ninth exception of plaintiff, which asserts 
that the Circuit Judge erred in refusing to charge the jury 
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“ that the carrier does not lose his character as carrier by 
reason of the stipulation in the bill of lading that he shall 
have the benefitof any insurance effected by the shipper, and 
that he ts primartly liable as carrter to the shipper for loss or 
damage, tf any, arising from exemptions under the law or his 
contract.” 

It would have been most misleading to the jury if the 
Circuit Judge had so instructed the jury, as to leave them 
under the impression that “ primarily liable ’’ meant that 
the carrier, because he does not lose his character as carrier 
under the stipulation for insurance, should frst pay the 
shipper before he demanded, or had a right to demand, 
from the shipper the benefit of insurance, and yet this is 
the only meaning, applicable to the case before the Court 
and jury, which can be attributed to the words “ primarily 
liable ” as used in the ninth exception. 


POINT THIRTEENTH. 


The Plaintiff's tenth exception claims that the Circuit Judge 
erred in refusing to give the following instruction,“ that if the 
carrier desires the benefit of the shipper’s insurance he must first 
pay the loss, unless the shipper has already been paid by the in- 
surer,and that if the plaintiff{s have not so been paid they are en- 
titled to recover the amount of their loss from the defendant.” 

We have already fully shown, that the giving the benefit 
of the insurance became the shipper’s duty, and the right to 
have the benefit became the carrier's right, so soon as the 
loss occurred, and whether plaintiff's promise that defend- 
ant, upon incurring liability for cotton destroyed by fire 
shall! have the benefit of his insurance, is fulfilled, by as- 
signing and delivering the policies, or, by paying the in- 
surance money, matters not, the carrier became ¢o tnstants 
entitled to it, and if it were not assigned or paid, or tend- 
ered, plaintiff, as the authorities agree, cannot bring his ac- 
tion.; Defendant was not bound first to pay a loss upon a 
shipment of cotton to a shipper. who owed defendant (un- 
der the terms of the very bill of lading under which the 
shipper became entitled), the insurance which had been 
effected upon the same cotton. 
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‘The acts to be performed were, to say the least, concur- 
rent acts, and the Courts would not require defendant to 
pay the shipper first and then be put to his action against 
the payee to recover the identical amount of money. 


POINT FOURTEENTH. 


The eleventh exception ts, that the Circuit Judge should have 
instructed the jury“ that the bills of lading issued by the At- 
lanta and West Point Railroad reserved the benefit of insurance 
to the carricr in the event of a lability under the terms of the 
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a liability arising under the Statutory law of South Carolina and 
independent of such contracts.” 

The suit here, if it can be held to be properly framed, is 
not framed to enforce any other liability than that arising 
upon contract. It is not framed to enforce any liability 

_ arising under Statute law of South Carolina and “txdepend- 
WT ony of the contract.’ As we have shown above, no suit can 
be properly brought in this case, where the causes of action, 
if plaintiff have any causes of action, are special contracts 
in writing, except upon such contracts directly, and cannot 
be brought upon any liability, independent of such contract, 
certainly not upon one arising under Statutory law, and the 
Circuit Judge correctly refused to give the instruction as 


prayed. 


POINT FIFTEENTH. , 
118 
The twelfth exception ts that the Circuit Judge erred in re- 


fusing toinstruct the jury,“ that tf the jury find that the 
plaintiff's cotton was burned because of the absence of such 
care as under the circumstances, was required of the defendant, 
the plaintiffs are entitled to recover.” 

The vagueness and generality of this instruction are 
sufficient to condemn it. It suggests, in a way calculated 
to mislead the jury, that there was proof in the case of the 
absence of care, but it does not pretend to say what acts of 
carelessness or negligence were done, or, what omission, 
took place and caused the burning of the cotton, or, that 


119 


any acts or omissions had been done or had taken place. 
Moreover in this case the defendant carrier was entitled 
under the bill of lading to be held exempt from liability to 
pay for cotton destroyed by fire “ unless the same be proved 
to have occurred from fraud or gross negligence of the 
Company. * *” It wasan express stipulation of the con- 
tract that plaintiff in order to recover must furnish proof of 
negligence—that is, must show what acts of omission or 
commission had caused the loss. It was also a stipulation 
of the contract, that if negiigence was proved and the liability 
was incurred, plaintiff would not be entitled to recover with- 
out averring and proving that it had given defendant the 
benent of insurance. The instruction was correctly refused. 


POINT SIXTEENTH. 


The plaintiff’s thirtcenth exception ts, that the Circuit Judge 
erred in refusing to instruct the jury “ that if the defendent 
knew, at a period anterior to receipt of plaintiff's cotton by At- 


not transport the cotton of the plaintiff because of its arrange- 
ment with the steamboat company, and that such cotton would 
thus accumulate in tts uncovered yards in close proximity to ts 
passing trains, and failed to give notice to the Atlanta and 
West Point Railroad thereof, then the defendant is not entitled 
to the exemptions of the bills of lading in this case.” 

A more conspicuous example of the danger of a hypo- 
thetical charge to a jury could scarcely be imagined, than is 
to be found in the structure of hypotheses, which is built 
up in this instruction which the Court was asked to give to 
the jury. “ If the jury find,” “ that if the defendant knew,” 
&c., “ that its succeeding carrier could not transport,” &c., 
because of its arrangement with the Steamboat Company,” 
&c., “and that such cotton would thus accumulate,’ &c., 
‘and failed to give notice,” &c., then, &c. 

When analyzed, we find that each stone of the hy- 
pothetical structure involves the assumption of facts 
proved, which if given by the Circuit Judge as his instruc- 
tion to the jury would have unavoidably misled the jury 
into the belief that the Court understood the proof to be 
in accordance with the respective suppositions. 
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There was no warrant in the evidence in the case for the 
assumption, that, at a period anterior to receipt of plain- 
tiff's cotton by Atlanta and West Point Railroad at different 
points in Georgia, it was a fact, that its succeeding carrier 
could not transport the cotton of plaintiffs, because of its 
arrangement with the Steamboat Company, and that such 
cotton would thus accumulate in its uncovered yards in 
close proximity to its passing trains—nor that such facts 
and the complicated consequences involved in them were 
known to or could be ascertained by defendant at any 
period anterior to the plaintiffs shipments of cotton in 
Georgia. There was nothing to support the assumption 
that defendant could have anticipated, or was bound to 
anticipate, the occurrence of an accumulation, that any un- 
due accumulation of cotton in defendant's yards was due to 
its arrangement with the Steamboat Company, nor that it, 
at any given time, beeame the duty of defendant to look 
out for plaintiff's interest, as its general agent or to look 
beyond the scope of its special contract, or that it became 
its duty to warn plaintiff to discontinue its purchases and 
shipments of cotton in Georgia, or to warnthe Atlanta and 
West Point Railroad not to receive or transport any more 
of plaintiff's cotton. 


The instruction prayed for fails to show, at what period 
anterior to the receipt of plaintiff's cotton by Atlanta and 
West Point Railroad, defendant was under supposed obli- 
gation to give notice to that road, and to show what notice 
should have been given. It likewise fails to show, what 
logical! connection there is in the suggested failure of de- 
fendant to give the supposed notice, to the Atlanta and 
West Point Railroad, and the stipulation in the contract, 
entitling the defendant to the exemption from liability for 
loss by fire. If it was intended by the prayer to suggest, 
that defendant could not claim the exemption because it 
could not in law claim exemption from a loss by fire caused 
by its own negligence, then the instruction asked for does 
not show (so that the jury could understand) in what acts 
or omissions such negligence consisted, whether in the con- 
tract it had with the Steamboat Company; or in the 


Pelee 


es 


ee ee ay 
aot sai piney 


See a ae ee ee 


a ei ae a 


ee ge tage go 


failure to give the notice; or in the stowing of the cotton 
carelessly; if the first, it does not suggest in what way the 
contract with the Steamboat Company was at fault; if the 
second, it does not show, whether the duty to give the 
notice belonged to its undertaking as common carrier, or 
arose from some special contract, and if so, what contract ? 
If the third, it fails to show whether the supposed negli- 


gence consisted in the stowing the cotton in uncovered 198 


yards, or in close proximity to its passing trains, or what 
constituted such close proximity, as to make the stowing 
negligent. 

The covert implication of the whole instruction is that 
defendant was guilty of negligence and such would have 
been the impression inevitably conveyed to the jury if the 
Circuit Judge had adopted the implications of facts as 
proved, which was involved in the instruction. 

The proof reaily showed the contrary of all the hypothe- 
ses put forward in the prayer. 

The bills of lading, (Transcript, Folio 63), do not show 
any contract undertaking by the defendant as the connect- 
ing line terminating at Charleston to prevent accumulation 
of cotton in its yards, or to control the Steamboat Company 
in its work of taking the cotton away, or to notify plaintiff 
in advance of its shipments, or to notify the Atlanta and 
West Poirt Railroad, in advance, of its receiving and load- 
ing plaintiff's cotton at points in Georgia, of an anticipated 
or actual accumulation of cotton in defendant's yards in 
Charleston, South Carolina. 


On the contrary, they show an express exemption stipu- 
lated for from “ delay or detention ” from any “ cause what- 
ever unless the same be proved to have occurred from the 
fraud or gross negligence of defendant, whether the cotton 
be in actual transit or be waiting shipment or delivery or 
be in depots at stations on wharves, &c,” * * and in no 
event will the said Atlanta and West Point Railroad Com- 
pany, or the Companies constituting the line or any one of 
them be responsible for loss or damage, or delay, or deten- 
tion arising from storms, * * accidents, * * * of inland 
navigation of whatever nature or kind unless a special re- 
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ceipt be taken therefor and a charge of ——— per cent. on the 
value of the article, or articles to be paid prior to the 
shipment of the same for insurance against the above 
named risks.” 

Again it was proved, that it was not negligence, as is 
impliedly assumed in the instruction, on the part of de- 
fendant to have cotton to accumulate in its yards, or to 

134% stow cotton in uncovered yards, or in proximity to the 
trains passing through its yards. The testimony of C. D. 
Bateman, witness for plaintiff, (Transcript, Folio 72), Is, 
‘‘as to the block of cotton referred to, there was not in the 
yard any unusual amount of cotton for that time of the 
year; that the Railway Company always has that amount 
at that season of the year * * " (at Folio 73). “ The cot- 
ton in the yards of the Railway Company was guarded by 
watchmen with buckets of water distributed through the 
yards. All the railroads in the city, and all the roads 

133 Witness knows of, follow the general practice of putting cot- 
ton in the open yard and not in shed * * knows of no 
large corporation doing it.. The yard in which this cotton 
was stored is surrounded by high fences closed in; every 
precaution is taken.” 

J. Averill, Master of Transportation of the South Caro- 
lina Railway, an old railroad man, (formerly in employ of 
the Baltimore and Ohio Railroad Company), says, (Tran- 
script, Folio 76), ‘*the usual mode of stowing cotton by 
railways and railroad companies at terminal points on their 

134 road is to unload it in yards; knows of no Company doing 
the business of the South Carolina Railway which under. 
takes to provide fireproof warehouses; does not think it 
would be practicable for any other roads in the South with 
their facilities, nér could they do their business if they 
undertook to provide fireproof warehouses; the South 

Carolina Railway Company has taken every precaution it 

could in regard to cotton stowed in its yards, * * so that 
under ordinary circumstances it had every facility it conld 
have within reason. The precautions observed as regards 
the engines on the tracks traversing the yards are that the 
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engines are provided with- the most approved spark 


arrestors. These are required to be kept in order and the 
dampers on the ash pan closed. Those are the two main 
precautions. Every engine has to be inspected every time 
it comes into the round-house. The arrangement for ar- 
resting sparks has, since 1875 given satisfaction. The Com- 
pany has hauled thousands of bales in open cars and have 
never had a bale burned except in the latter part of 1879, 
* * with an engine that had not been overhauled, * *” 

John B. Peck, testified to like effect, also other witnesses. 

In view of this testimony which was wholly uncontra- 
dicted, it would have been unjustifiable for the Circuit Judge 
to assume as true, what he from the testimony knew not to 
be true, and for him by plain implication to suggest to the 
Jury that such was the case in proof. 


POINT SEVENTEENTH. 


The plaintiff's fourteenth prayer was correctly refused, viz : 
“Uf the Jury find from the evidence that the danger of destruc- 
tion from fire to plaintiff's cotton was increased by the accumula- 
tion of large quantities of cotton in defendant's uncovered yards, 
then it was the duty of the defendant to proportion its care to 
such increased danger, and its failure to do so, ts negligence for 
which it is Liable to plaintiff.” 

Che Court properly refused to give this instruction to the 
Jury, and, by giving it, to virtually to say to the Jury that 
the defendant did not proportion its care to the supposed 
increased danger, and that it failed to do so, and is therefore 
negligent ; and that there was a dangerous accumulation of 
cotton in its yards. 


POINT EIGHTEENTH. 


The plaintiff’s fifteenth prayer for instruction has the same 
faults which properly caused the Court to refuse the previous 
prayers. It assumes as proved that which was not only not true 


according to the evidence, but the proof of which being otherwise, 


had not been contradicted in the testimony, viz: That the expos- 


ure of cotton in uncovered yards is negligence. 
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140 negligence and the plaintiffs are entitled to recover. 
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POINT NINETEENTH. 


The sixteenth instruction prayed for by the plaintiff ts,“ that 
if the Jury find that the fire which destroyed the cotton of the 
plaintiffs, was communicated from the engines of the defendant, 
then under Section 1511 of the Revised Statutes of South Caro- 


lina, the defendants are lable, independent of any question of 


a 


Besides the fault of this instruction, a fault which runs 
through all of the instructions asked for by plaintiff, viz: in 
assuming and almost asserting, that the fire was communi- 
cated from the engines of defendant (of which there was no 
proof), the Court was asked to instruct the Jury that under 
a certain provision of a South Carolina Statute, defendant 
is liable, “independent of any question of negligence.” 

We submit, that “independent of any question of neglli- 
gence, defendant under these bills of lading cannot under 
any law of the State, be liable. This Court by its decisions 
has held that a carrier cannot stipulate against its own neg- 
ligence, that is for exemption from loss by reason of its own 
negligence, but it has never been held, that it can be held 
liable, “independent of any question of negligence.” The 
case made or attempted to be made by plaintiff here, against 
defendant is not a case of violation of a Statute of the State 
of South Carolina. If it is anything, it is an action against 


defendant for alleged negligence, and aims to make it liable 


therefor, but is not “independent of negligence.” The al- 


leged negligence is the gist of the action. 
POINT TWENTIETH. 


There was no crror in the Circuit Judge's instruction to thi 
jury according to defendant's first request to charge, viz : That 
the bill, or bills of lading, under which the cotton of plaintiffs in 
this case was transported by the defendant constituted the con- 
tract of the parties, and the plaintiffs are bound by the stipu- 


lation that the defendant Company “ shall have the benefit of 
any insurance that may have been effected upon or on account of 


said cotton.” 


= ar” 


If there clearly appears to be a special contract between 
the shipper and the carrier, such a contract governs the 
case. 

Angel on Carriers, p, 224, § 220, 


The bill of lading is the contract between the shipper 
and the Company, * * and the terms and conditions 
of the contract regulate and determine the duties and obli- 
gations-of the contracting parties. 

Picdmont Me, Co, vs, Columbia and Greenville R. R, Co,, 


19 So, Ca., 353. 


On contract for through transportation exemptions 
inure tc connecting carriers although not so expressly pro- 
vided. 

Manhattan Oil Co, vs, Camden and Amboy R, R, and 
Transportation Co,, 54 N. Y., 197. 


Acceptance of carrier's receipt creates a contract accord- 
ing to its terms between him and the shipper. 
Hlutchinson on Carriers, § 240, § 241. 
Bank of Kentucky vs, Adams Express Co,, 93 U. S., 174. 


POINT TWENTY-FIRST. 


The Circuit Judge did not err in instructing the jury accord- 
ing to defendant's second request, vis: “ The plaintiffs before 
they can recover against defendant here must show that they pere 
formed thew part of this contract by proving that they have given 
to the South Carolina Railway Company the benefit of the insur- 
ance, or that they have been ready to perform the contract by 
tendering such benefit to defendant without condition or gqualifica- 
tion, and the same was refused, nor in instructing the jury ac- 
cording to defendant's third request, vis: “ That the offer con- 
tained im the letter of R, H, Gardiner, attorney for plaintiff, 
July 22, 1884, ts not such performance of his part of the contract 
by plamtiff as defendant was entitled, and plaintiff cannot there- 
fore recover.” 


The proof shows that the contract here contain mutual 
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promises—“ a promise for a promise’’—the promise on 
either side going to the whole consideration on the other 
side—a case of mutual dependant covenants or agreements, 
which were to be performed at the same time, wherein the 
consideration was executory. The defendant promised to 
carry the goods and deliver to its connecting carrier. 
The plaintiff promised to pay the freight, and that in case 
148 of loss whereby any liability should be incurred by defendant 
by the terms of the contract defendant “shall have the ben- 
efit of anv insurance which may have been effected upon, 
or on account, of said cotton.” 


“Neither of the parties toa mutual contract can recover against the 
other for a breach thereof, or put the other in default without atender 
of performance upon his part, or showing a willingness and ability to, 
perform, and that actual performance was prevented, or expressly 
waived by the other.” 

Nelson vs. Plimpton Fire- Proof Elevator Co., 455 N. Y., 480, 

er Lord Kenyon. “The case decided by Lord Holt in Salkeld, 112, if 
149 indeed so plain a case wanted that authority to support it, shows that 
where concurrent acts are to be done, the party who sues the other for 
non-performance must aver that he has performed, or was ready to 
perform his part of the contract. Thenthe plaintiff in this case cannot 
impute to the defendant the non-delivery of the corn without alleging 
that he was ready to pay the price of it. <A plaintiff who comesintoa 
Court of Justice must show that he is in a condition to maintain his ac- 
tion. * * * (Gorse, J. It is difficult to reconcile all the cases in 
the books on the subject of condition precedent, but the good 
sense to be extracted from them all is, that if one party covenant 
to do one thing in consideration of the other party doing another. each 
must be ready to perform his part of the contract at the time he charges 
or the other with non-performance.” 
200) Morton vs Lamb, 7 Term. oF 125, 

As to the letter of Gardiner (Transcript—folio88-So.) it 
proposed to give todefendant not ¢he insurance, nor the polt- 
cies, nor the control of the suit against the insurers of plain- 
tiff without condition or qualification—but offered to give to 
defendant in conjunction with another carrier, in no way con- 
nected with this defendant, the control of suits brought 
on policies against the American, and against the Boylston 
Insurance Companies, the latter covering loss in cotton with 
151 Which the defendant has no concern. This proposal was 
accompanied with a condition which rendered acceptance 


on 


impracticable viz: to give .your railroad and the Norfolk 
Railroad control of these suits, or in case only one railroad 
accepts this offer we will admit as associate counsel any 
proper person such Railroad may designate, on receiving 
from cach railroad accepting the offer payment in full of our 
claim against the carricr with costs and interest from date of 
fire; and in case of our ri linguishing control of the sutts we 
shall require satisfactory assurance of our receiving the dtffer- 
ence, if any, between the amount of our claim under the bill 
of lading, and the amount recovered under the polites, the 
cotton being valued in the policies at $55 to $65 per bale. 

Your answer to this proposition we shall consider final, and 
we Shall consider ourselves at liberty, if you refuse tt, to take any 
course of action that may seem most to our advantage, though tt 
may prevent your subrogation to our rights, if such a right of sub- 
rogation is established.” * * 

It is universal law, that a tender or offer of performance 
must be unconditional. 9 Bac. Abr., 315, and authorities 
cited. 

It is sufficient to read the letter of Gardiner, attorney for 
plaintiff, to see that the pretended offer of performance, a 
tentative proposal or feeler rather than offer, was nota 
tender in law of anything, and was so burdened with condi- 
tions as to destroy its character and sufficiency as a tender, 
and was properly rejected. 

Besides the threat which accompanied it, that if not ac- 
cepted, plaintiff would feel itself at liberty to defeat de- 
fendant's right of subrogation, which alone was enough to 
defeat it as a proper tender, the proposal demanded, as the 
imperative condition of the proposed performance by plain- 
tiff of its .covenant, that defendant should purchase such 
performance by the previous payment in full of plaintiff's 
ciaim, with costs and interest from date of fire, and also 
furnish security for a possible difference between the amount 
of said claim under the bill of lading and the amount recov- 
ered under the policies. It also proposed to involve de- 
fendant in a litigation of the Jackson Manufacturing Com- 
pany against the Boyleston Insurance Company, in reference 
toaloss of cotton by a fire at Norfolk, with which the 
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South Carolina Railway Company had no connection. All 
of which conditions invented by plaintiff were improperly 
thrust into the pretended tender and rendered it wholly 


insufficient. 
POINT TWENTY-SECOND. 


156 The Circuit Judge was correct tn instructing the jury m accord- 
ance with defendant's fourth request, vis: “ That the plaintiff 
cannot recover from the South Carolina Railway Company unless 
it has first given to that Company credit for the amount of the 
insurance effected by plaintiff or accounted for the same,” 

Under the previous points in this argument we have 
quoted the authorities which fully sustain the position here 
taken. 

The stipulation of plaintiff to the written contract is, that 
defendant sha// have the benefit of any insurance which may 
have been effected. This covenant can only be discharged 
by the active exercise by plaintiff of all possible exertion 
to secure to defendant the benefit of such insurance. The 
plaintiff before it can recover must aver and prove that it 
done so. If before it has enforced and collected its 
insurance, it sees fit to come upon defendant for a settle- 
ment of the loss, it must begin by giving credit to defen- 
dant for the insurance, it, the plaintiff is entitled to under its 
policy—Plaintiff cannot collect first and account afterwards. 

As we have shown above, the law is that “if one party 
_. covenant to do one thing in consideration of the other 
158 party doing another, each must be ready to perform his 
part of the contract at the time he charges the other with 
non-performance.” 

(Morton vs, Lamb, 7 Term Rep,, 125), 
(Nelson vs. Plimpton Fire Proof Elevator CA. £5 iV. ¥. 
480). 
POINT TWENTY-THIRD. ' 
the Cwrcutt Judge correctly instructed the Jury according to 


defendant's fifth request, as follows, vis : “* Unless the jury find 
that the loss ts proved to have occurred from the fraud or negli 


me 


>»: es 


t] 


; 


gence of the defendant Company they must find for defendant,” 

The burden of proof, under the express provision of the 
bill of lading was upon the plaintiff to show that the loss 
from fire ‘‘ occurred from the fraud or gross negligence of 
the Company or Companies, their agents or servants, 
whether the cotton be in actual transit or be awaiting ship- 
ment or delivery, or be on depots, on wharves, at sea, or in 
port, or on cars, boat, vessel or steamer.” (Zranscrift, 
Kolio 63). 


In Whitworth vs. Erte Ratlway Company, it was said. 


“The bills of lading contain a general exemption from loss by fire, 
and the loss having occurred from this cause it was incumbent on the 
plaintiff in order to avoid the effect of this exemption toshow that the 
fire was the result of the «‘efendant’s negligence, or that the loss re- 
sulted from some breach of the defendant's duty. The burden was 
upon the plaintiff to show facts taking the case out of the operation of 
the exemption clause. (Lamb vs. Camden and Amboy R. R. and T. Co., 
x6 N. Y.. 271: Caldwell va. The New Jersey Steamboat Co., 47 N. Y., 282; 
C‘ochran ve. Dunmire, gu Tb.., 252). * * The occurrence of a fire does not 
aione justify the inference of negligence. In the absence of all expla- 
nation of the origin of the fire, or of evidence tending to show that it 
was in the power of the defendant to have made such explanation ; 
or that by the exercise of reasonable care the fire would not have Oc- 
curred, no presumption of negligence was raised. . . . 

Whitworth va. Eric Railway Co., &/ N. ¥., 448 


POINT TWENTY-FOURTH. 


a j * . é , ; one o P 
The Circuit Judge did not err in instructing the jury according 


defendant's sixth request, viz: That before the jury can find 
that the loss occurred from the negligence of the Company, they 
must find that the loss occurred from the failure of the Company 
to take some precaution, or to do some act which was reasonable 
and proper under the circumstances. 

This proposition of law is too obvious to need authority 
to sustain it. It flows directly from the definition of neg- 


ligence in all the text-books. 
POINT TWENTY-FIFTH. 


The Circuit Judge correctly mstrue ted thi jury according lo 
defendant's seventh request, viz: ‘ That in determining the inter- 
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cl Supreme Court of Mississippi. April Term, A. D. 1885. 


Pleas and proceedings had and done ata regular term of the supreme 
court of Mississippi begun and held in the court-room, in the 
capitol, in the city of Jackson. On} the Lst Monday, the Oth day, of 
April, in the ven? of our Lord one thousand elglit hundred and 
eighty-five. 


HTonorable m. KE. Cooper and the Honorable James M. Arnold, 
HASSOCTALE justices ; also ( liver Clifton, clerk of said court, in person 
and by his deputy, C. C. Campbell; Wells C. Harrell, marshal, and 
Nicholas l'rancisco, porter. 

Proclamation hay ng been duly made, the court proceeded to the 


dispateh of Dusiness. 


Present: The Honorable J. A. P. Campbell, chief justice, and the 
le 1) 


Be it rememb re d that heretofore, LO wit, On the 20 day of October. 
\. D. 1884, there was filed in said supreme court a transcript of the 
rd of a certain cause In words and hgures following, to wit: 


Tue Sratre or Mississippr, Hinds County. 


Pl As ata ( hancery court begun and held for said county at the 
court room thereof, in the city of Jackson, on the 15th day of Ssep- 
tenrbe r, 1554, before lis honor IK. (7. Peyton, chancellor of the 9th 
chancery district, in the State of Mississippi, in the following-named 


enuuse. to Wit 


Narcuez. Jackson & CotumpBus RaILRoap Company 
iis 


J. M. Stone ae al... Railroad Commissioners of Miss. 


Be it rem mbered that heretofore, to wit, On the loth day of Sep- 
tember, A. D. 1584, being a day in said term, came on to be heard 
the above- ntitled cuuse on demurrer, the papers and proceedings 
of which are in the words and figures following, to wit: 


To the Honorable E. G. Peyton, chancellor and sitting in chancery 
for the first district of Hinds county : 
The Natchez. Jackson and Columbus Railroad Company, a cor- 

poration of said State, complainant, brings this its bill of complaint 

against John M. Stone, William B. Augastus, and William MeWillie, 
railroad commissioners, defendants; and thereupon your orator 
states unto your honoras follows: 

Your orator is il corporation of said State, chartered under an act 
of the Legislature thereof, approved July 21, 1870, entitled “An act 
to incorporate the Natchez & Jackson Railroad Company,” and is 
how engaged in operating a completed line of railroad between the 
city of Natchez, in Adams county, and Jackson, in Hinds county. 

Under its charter your orator is authorized “from time to time to 

fix, regulate, and receive tolls and charges by them to be 

Z received for transportation of persons and property” upon its 

railroad to be built or any part thereof. This power and 
authority to fix tolls and charges could not be exercised to impose 
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grievous burdens upon the people and under it neither “extortion” 
nor “unjust discrimination” could be successfully practiced. The 
courts of the state, as whi lh OreallZa d. were Or hn lo all parties ag 
grieved, and redress was Cusy under the constitution and laws of 
the State. This right to reculate tolls for the use of Its proypy rly 
and facilities is of great value to vour orator, and is a right concede 
to every property-holder in the State by the laws thereof. In view 
of this the said counties of Hinds and Adams have become the 
holders of five hundr d thousand dollars and tli city of Natchez of 
two hundred and twenty-five thousand dollars of the capital stock 
of your orator, and others have purchased the residue of this capital 
stock. Ni lie of this SLO k could have bene 1} sold OT disposed Oo} had it 


been supposed that the Legislature could deprive your orator of the 


power to fix its tolls and charges and vest in others, without interes! 
In your orator’s road, the absolute control of its tariffs. 

While operating said completed’ line your orator is engaged 
largely in the business of interstate commerce, having for this pur- 
pose, its connections established with other carriers by rail and 
river, particularly for the transportation of cotton to New Orleans, 
Louisiana, or to eastern markets upon through bills of lading. At 
least one-half of its earnings grows out of this interstate trattie and 
COTMMIerCE, and its dome stic trathie, pure ana slinpl » ae of compara 
tively small importance. Such interstate commerce is whally beyond 
the power of the State to re vulate or control, the jurisdiction OVer 
the same being vested in Congress by the Constitution of the United 
siates. 

Your orator is advised, claims, and charges that under the 
COMMON law, railroad companies have the right LO make Isc! imina- 

tions at competing points, and as between “wholesale” and 
“retail” shippers, betwe Cll ecar-load lots of freight and singl 
articles. 

They may discriminate justly as between classes of customers 
in different conditions in order to secure freight which they would 
otherwise lose, and they are only prohibited from making “ unreas- 
onable” discriminations, giving undue or unreasonable preferences 
or advantages. In violation of this public duty railroad companies 
are liable to actions at law by any person aggrieved. The equality 
which is justly to be observed in relation to the public and to ev ry 
individual consists in) the established right tO ¢ hare in Cite I) partic- 
ular case of service reasonable compensation and no more. If, for 
special reasons, li) isolated CUSCS, railroad COMpant s see fit to stipu- 
late for the carriage of goods or merchandize of any class for individ- 
uals for a certain time or in certain quantitt s for less compensation 
than what Is the usual, nec ssary, and reasonable rate, your orator 13 
advised, believes and charges they ay do so without thereby Cl- 
titling all other persons and parties to the same advantage and 
relief. 

The rates of toll fixed by your orator are reasonable and the same 
have not been complained of seriously in any quarter by any of its 
patrons. Recently, under the discretionary power vested In it, your 
orator has made special rates of affreightment with the owners of the 
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“Coopers Well” property in order to bring about the rehabilitation 
of that “sanitarium ” of the South, and is now engaged in carrying 
out the contracts conceding said special rates, and under them houses 
are being erected on said property and arrangements perfected for 
the reception and entertainment of guests. 

Your orator had well hoped that it would be allowed to continue 
said contract and to pursue its business as a common e¢arrier without 
let or hindrance, but now so it is at the last session of the Legisla- 
ture an act was passed entitled “An act for the regulation of freight 
and’ pass nger rates on railroads in this State and to create a com- 

mission to Supervise the same, and for other purposes,” the 
d consequcnce of which, if carried out according to its true In- 

tent and meaning, will be to prevent your orator from carry- 
ing into effect its said contract, and to disturb it in the enjoyment 
and use of its road so as to render the same unprofitable as well as 
to invite its creditors and patrons to withhold all aid of a pecuniary 
character that may be needed. Dy the first section of said aet, after 
the declaration that the track of every railroad in this State is a 
publie highway, over which all persons have equal rights of trans- 
portation, on the payment of just compensation to the owner of the 
railroad for such compensation, it is enacted “that any person or 
corporation engaged in transporting passengers or freight on any 
railroad in this State who shall exact, receive or demand more than 
the rate specified in any bill of lading issued by such person or 
corporation, or who, for his or their advantage, shall make any dis- 
crimination in transportation against any individual or corporation 
shall be guilty of extortion.” This section, In terms, denounces 
“any discrimination” whatever, but does not undertake to define 
the meaning of the term or limit the penalty provided by the law 
to undue, unreasonable, or unjust discrimination. 

Dy the second section of said act the party Injured nay recover of 
thi person or corporation guilty of extortion, as thus defined, twice 
the amount of damages sustained by the overcharge or diserimina- 
tion in any court having jurisdiction of the amount In controversy 
in any county where the person or corporation operating the rail- 
road does business, thus denying to said railroad companies the pro- 
tection of the general law of the State, which requires persons to be 
sued In) the cOuUnLY of their domicile or residence, and putting them 
to greal and unnecessary cost and « Xpehse. 

by the third section of said act any person OF corporation who 
shall commit extortion, as defined by said act, is made guilty of a 
misdemeanor of grave character and subjected to a fine of not less 

than ten nor more than five hundred dollars, but it therein 
J expressly provided that no corporation whose passenger rates 

and schedule of freight charges have been submitted to and 
approved by the railroad commissioners and complied with shall be 
guilty, whether there be discrimination in such rates or not. 

By the fifth section of said act it is provided that no person who 
owns any stock in any railroad company shall be eligible to the 
office of railroad commissioner. 

By the sixth section thereof it is made the duty of all railway 
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companies, Within thirty days after the passage of the act, to furnish 
the said commission with its tariffs of charges for transportation of 
every kind, and the commission is required to revise said tariff of 
charges and determine whelter or not and in what particulars, if 
any, said charges aire more than yust compensation for the services 
to be rendered, and whether or not unjust discrimination is made in 
such tariff of charges against any person, locality, or corporation, 
and to correct and approve the same; but, in revising such tariff, 
the railroad, its appurtenances and equipments, and to continue to 
revise such tariffs as Justice to the public and the railroad company 
may require, and to Ipecrease or reduce any Ql said rates according 
as experience and business operations may show to be just. Said 
commission is required to fix tariffs of charges for railroads failing 
to furnish their tariffs. Railway companies are required to post the 
tarifls approved by the commissioners, and it is made unlawful for 
any corporation LO make any rebate or reductio } from such tari] in 
favor ol any persol, locality, or corporation which shall not be in 
favor ot all other }» rso.s, localities, and corporations, 

by the ninth section of the act the railroad commission is to be 
organized into an inferior court to hear and determine all complaints 
against railroad COTM pah les for exacting more than just Col petisa- 
tion ormaking unjustdiserimination,and when a conclusion is reached 

it Is to vive notice of ‘liny changes deemed proper, but ho 
O appeal is authorized from its decision to the supreme court 

of the State. ‘The proviso to said section exonerates from 
civil or criminal lability any railway. company whose tariffs are 
not in violation of those fixed by the commission 

By the tenth section of the act the railway commission is 
required to have an ofthice at the capital, 

By the eighteenth section of said act it is made the duty of the 
commissioners to Inspect the depots of the railroads operated in this 
stata, and SCC that at least One comtortable and suitable reception 
room Is provided ut each depot for the Use ana accommodation of 
persons desiring and awaiting transportation on their lines; and 
any railroad company failing or refusing to provide such room, after 
sixty days’ notice to do so, is liable to a fine of not less than fifty 
dollars a day for each day they so fail or refuse to provide such room; 
and railway companies are to have bulletin boards at all times in 
such reception rooms, which shall show the time of arrival and 
departure of trains, and when any passenger train or other trains 
for transporting passengers Is delayed notice of the same shall be 
made on said bulletin board for the information of passengers, 
sti ating is nearly aus cau be ascertained the e xtent of the delay and 
probable time of arrival of the train delaved. 

by a section of the act proof of the determination 
of any matter by the commission is made prima facie evidence of 
its rightfulness, and the records of the commission are made public 
records. 

By the twentieth section of the act the commissioners are author- 
ized, in the discharge of any of the duties devolved upon them, to 
administer oaths, tuke aflidavits, and summon and examine wit- 
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nesses under oath in all matters coming before them, and if any 
person shall testify falsely before suid commissioners he is to be 
deemed guilty of perjury 
By section twenty-one of said act the commission is author- 
7 ized to issue summons for witnesses as any other court, and 
compel their attendance. 

By section twenty-three of said act the violation of any of the 
provisions of said act by any railroad company ts stated to bea 
crime punishable with fine of five hundred dollars, but the proviso 
to said section stipulates that in all trials of cases brought for a vio- 
lation of the act it may be shown in evidence that the tariff fixed by 
the commission is unjust. 

‘There are other provisions in said act which are not here inserted, 
to avoid perplexity, but a copy of the same act is herewith filed, 
marked Exhibit “A,” and prayed to be taken as part of this bill to 
the saine extent as if especially incorporated therein. 

By a supplemental act passed at said session of the Legislature it 
was enacted, in substance, that the eighteenth section of said act, 
kxhibit “A,” should not be construed so:as to require railroad com- 
panies to build depots except at such points as they thought the 
public travel required, and that the act should not be so construed 
as to refer to or include tolls or tariffs for service wholly outside the 
State of Mississippi. A copy of said supplemental act is herewith 
filed, marked Exhibit “ B.” and prayed to be taken as part of this 
bill. | 

Your orator is advised, claims, and charges that the effect of said 
supplemental act, if the same be constitutional, is to impress upon 
the original act. so far as the Legislature can Impress a meaning 
upon its own acts, the character of an act the purpose of which is to 
regulate or interfere with interstate commerce. Indeed, it was not 
necessary or proper for the Legislature of Mississippi to attempt the 
regulation of a tariff for the State of “Tennessee,” and the declara- 
tion that this was not the purpose of the said original act was a 
work of supererogation unless it was intended to declare that the said 
act was to act upon and affect al] commerce other than that excepted 

from its operation. 
o And your orator is advised, believes, and charges that the 

said act does, in terms, include all commerce beginning or 
terminating in this State, whether domestic or interstate, and 1s on 
that account in violation of article I, section 8, of the Constitution 
of the United States, which declares that “the Congress shall have 
power to regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes.” 

Your orator 1s further advised, believe 5. and charges that the said 
act is in violation of article I, section 10, of the said Constitution as 
| Impairing the obligation of the contract” contained in its charter 
and under which the right to fix the reasonable tolls to be exacted 
for transportation was and is conferred upon your orator as a cor- 
poration; and while the exercise of this right may be a proper sub- 
ject of review by the courts, it can be done only in the mode equally 
as valuable for the protection of its property and rights and applica- 
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ble to all carriers alike. Your orator is advised, believes, and charges 
ttasat Ii. Was hof COTE tent for thr ly ris| iture to enact a statute that 


euts off all ried O| appeal from: the decisions of the cotmmissioners 
tlius clotly | with the mnahncemensl oft ( orporate property and forces 
railroad COPpOration to violate the law and imeur heavy penalties 
ion against them and which 


In order to secure a revision of the dees 
may be PUitmotls hn its Con COMCTICRS, while CX PPess companies ana 
all other corporations are unaffected. Aside from this, the assertion 
passed for the PUP Pose would 


of any such power under a statute 
“mount ton cle rdaal Lo railroad COT PALEITOs of the equal protection ol 
the laws and bea violation of article NIV, section 1, of the (‘onsti- 
lution of the United Stat | 

By article 1, section 9, of the constitution of this State it 1s pro 
Viale 7 Chiat Hh a po t facto law, or law lImMpairing the obligation of 
Contracts, hall cCVer be poet sed” ania. Ly article ITI, Section Zz. that 

~ Ho }y Peal Of collection ol 1 rSsolls, beme Ole of tha se depart 
) monts, shall exercise any power properly belonging to either 

of the others, exeept in the instances hereinafter expressly 
cline ( toal or pre rmitted. ana Ly article Vi. sf ection 1. tliat a the judicial 
powers of the State shall be vested ina supreme court, and such 
other courts of law and equity as are hereinafter provided for im 
this constitution: and by section 24 of the same article that “ the 
bowl lature shall Irom) time to time establish such other brite rior 
courts as may be necessary and abolish the same whenever they 
shall deem it expedient.” All these provisions of the fundamental 
law () the state are Violated Ly the said “et to provide for the reyvu 
lation of freiwht and passenger rates on railroads in this State, as 
vour orator is advised, believes, and charges, for this: 

l. The act gives to the commission the power to fix and determine 
thie charges hor transportation Ol Persons nna Lr rorlat ana deprives 
your orator of that right contamed in its charter, and upon the faith 
of which its stock has been sold and disposed of 

2. The said act deprives your orator of all power to diseriminate 
between competing and non-competing points and wholesale and 
retail shippers of freight, the said power being absolutely indis- 
pensable to the life and property of railroad corporations, especially 
when brought Into Com pelLition with water transportation, and ‘in- 


—— 


herent lbp at at the time of its OrevuhliZutlion THEE r its charter ane 
recognized thi reby 

5 The sila nel Lives the said commissioners indireetly the prowe r 
to dispense with penalties Incurred by reason of its violations, thus 
trenching upon the prerogative of the Executive. 

lL. [t gives them the power to fix and determine the maximum 
rates of toll to be charged by railroad companies and at the same 
Lime to hear and determine complaints, SU On witnesses, he 
exert judicial powers 

®o. Ii constitutes an inferior eourt and allows no appeal from its 

decisions, thereby depriving the corporations of the powe) 
10) nna right ta) have thr Op TON ana judg nt of the SUP ne 
court in matters vitally affecting their interest. 

That under the terns of the charter of said corporation the 
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government and direction of the affairs of said railroad com- 
pin, including the election of a president and all other officers 
necessary for the efficient control aud operation of said road, as well 
as the fixing and regulation of the toll and charges to be received 
by said company for the transportation of persons and property 
upon its road, were and are vested in a board of thirteen directors, 
to be chosen by the stockholders of said company In the Mahner 
provided by said charter, but that in and by the provisions of said 
charter if Wiis and Is expressly declared that ho person should be 
qualified to be a director of sald company unless he was the own r 
1h) his OW right of at least twenty shares of the stock of said COT - 
perv , that the capital stock of said company should be divided into 
shares of fifty dollars each, thus making the ownership of stock in 
suid corporation to the amount of a thousand dollars a prerequisite 
to a participation in the “Government and direction of the affairs of 
snd COTM PAY — that said Provision requiring il person exercising 
the power of a director to have a pecuniary and beneficial interest 
In the stock of said company was and Is il wise and salutary one 
and designed and calculated to give confidence to persons investing 


in the stock or securities of said corporation ; that said act creating 
sald commission by its terms seeks to divest the board of directors 
provided for in said charter of some of their most important powers 
and responsibilities, and to transfer and vest them to and in a body 
of men not mentioned in or contemplated by said charter and not 
Possessing the qualifications hecessury to entitle them io a particl- 
pation in the government and direction of the affairs of said com- 
pany and who are expressly prohibited by said act of Mareh 11th, 
ISS4, from owning any stock or holding any pecuniary or bene- 

ficial interest in snid COTMPAnY ' that said act of Mareh 11, 
1] 1884, thus virtually amends and alters said charter without 

the assent of said company and, it is hereby distinetly affirmed, 
contrary to its desire or consent 

That said aet of Mareh 11th, 1SS4, unwarranted by and contrary 
to the principles of the common law, created a board of commission- 
ers With visitatorial powers over this complainant ; without the ae- 
quiescence and against the protest of this complainant, it seeks to 
subject this complainant to a species of visitation which could only 
be exercised by the State itself through the courts of justice, uc- 
cording to the course of the common law. 

Notwithstanding the fact that the said act is contrary to the con- 
stitution of the State and of the United States, the defendants have 
executed the bond required by said act and have taken the oath of 
office and organized for the purpose of carrying said act Into effect. 

Chey have printed and distributed to the several railway com- 
panies In this State copies of said act and have demanded from 
them their “tariffs” of charges ror transportation, as well domestic 
iis foielgn or interstate. and ure proceeding deliberately towards the 
( xecution ol sid act. Indeed, iis your orator is advised, believes, 
ana charges, they eould not do less and preserve inviolate their 
oaths required of them by the law of their being. If allowed to 
proceed further and to call your orator before them and revise their 
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rates and entertain suits and complaints, they will subject your 
orator to a multiplicity of suits and great burdens in the way of 
costs, counsel fees, and expense, and so disarrange their business as 
to make it unprofitable. Indeed, the very passage of the act refer- 
red to has already seriously affected your orator and prevented the 
consummation of its financial arrangements at this juncture almost 
vital to its existence. 
And your orator shows and charges that the said defendants, by 
their clerk, C. C. Campbell, have, in writing, notified your orator 
that they have organized as a board of railroad commissioners 
12 and given your orator notice of the passage of said act of the 
Legislature before mentioned by transmitting a copy of said 
acts to your orator, showing thereby a determination to enforce said 
acts, as your orator again charges and believes they will do, unless 
restrained by legal proceedings ; that sald notice 1s dated April 2a, 
ISS4, and a true COpyV thereof is filed herewith, marked Exhibit “C, 
and is prayed to be taken as part of this bill of complaint; that said 
original act providing for said board of railroad commissioners 
was approved March 11th, 1884, and that your orator will, if defend- 
ants are not restrained until your orator may be heard in court, en- 
force the penalties provided therein in section 25d for non-compli- 
ance with the provision of section 6th of the act requiring your 
orator to report to defendants its tariff and submit it to such changes 
or alterations as may suit the views of defendants, and that by such 
changes or alterations of your orator’s tariff work irreparable injury, 
since, as vour orator charges and believes, said defendants are not 
experts in the business of conducting or managing a railroad and 
are wholly unfit, by reason of utter inexperience in the premises, to 
fix the rates of charges upon your orator’s road, however desirous 
that the regulating of charges for 


they may be to act with fairness; 
freight and passage upon railroads requires great skill, experience, 
and practical knowledge of railroading, taxing to the utmost the 
capacity of the ablest men after years of study, experience, and con- 
stant attention ; that defendants are wholly unacquainted with the 
subyect of railroad tariffs and, however wise and prudent In other 
respects, “are not fitted by il knowledge of the theory or practice ot 
managing railroads to provide a tariff for your orator which will be 
otherwise than a crude and dangerous experiment. 
The premises considered, your orator prays that the said John M. 
Stone, William B. Augustus, and William MeWillie, railroad com- 
missioners, be made defendants hereto and compelled to 
13 to answer, &c.; that an injunction herein issue directed to 
them and commanding them to refrain absolutely from any 
further or other proceeding for the enforcement of the said act of 
the Legislature against your orator, or from molesting or interfering 
in any way with your orator until the final hearing of this cause, 
and that on final hearing the said injunction be made perpetual. 
May it please, &c.; and as in duty bound, Ke. 
WILL. T. MARTIN, 


Pr sident Nateche Se Jackson A (Columbus Railroad Company. 


tts 


ar 
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Subscribed and sworn to before me this 9th day of April, A. D. 
1SS4. 
ALLISON H. FOSTER, Clerk. 
By WALTER McCREA, D. C. 


Original bill filed with exhibits “A,” “B,” & “C,” and summons 
issued to Hinds, Madison, & Noxubee counties, April 12th, 1884. 

W. T. RATLIFF, Clerk, 

By A. G. MOORE, D. © 


Exuipsit “A” to BILL. 


An act to provide for the regulation of freight and passenger rates 
(1) railroads in this state. and Lo create il commission to supervise 
the same, and for other purposes. 


Section 1. Be it enacted by the Legislature of the State of Missis- 
sippi, That the track of every railroad in this State is a public high- 
way, over which all persons have equal rights of transportation for 
passengers and freights on the payment of Just compensation to the 
owner of the railroad for such transportation; and any person or 
corporation engaged in transporting passengers or freights over any 
railroad in this State who shall exact, receive, or demand more than 
the rate specified in any bill of lading issued by such person or 
corporation, or who for his or its advantage, or for the advantage of 

any connecting line, or for any person or locality, shall make 
14 any discrimination in transportation against any individual, 
locality, or corporation shall be guilty of extortion. 

See. 2. Be it further enacted, That the party injured may recover 
of the person or corporation guilty of extortion, as defined in this 
act, twice the amount of damages sustained by the overcharge or 
discrimination, as the case may be, in any court having jurisdiction 
of the amount, In any county Ww here the persor or corporation operat- 
ing the railroad does business, and that such actions to recover 
damages under this act shall be commenced within ninety days 
after the cause of action accrues. 

Sec. 5. Be it further enacted, That any person or corporation who 
shall commit extortion, as defined by this act, shall be guilty of a 
misdemeanor and, on conviction, shall be fined not less than ten 
nor more than. five hundred dollars: Provided, That no action for 
damage shall be sustained for extortion or penalty inflicted for a 
violation of this act against any person or corporation who has 
previously submitted its passenger rates and schedule of freight 
charges to the railroad commission hereinafter established, and 
which has been approved by said commission and complied with 
by said railroad COTM pany. 

Sec. 4. Be it further enacted, That a commission is hereby created, 
to consist of three (3) commissioners, whose qualifications shall be 
the same as the general qualifications required by law for other 
State officers, to be known as the railroad commission of the State 
of Mississippi, whose term of office shall be two years, and unti: 
their successors are appointed and qualified, and said commissioners 
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shall each take the oath prescribed by law for other State-, of — 
thousand dollars, payable to the State of Mississippi, with two or 
more good sureties, to be approved by the Governor, for the faithful 
performance of these duties as such commissioners, and said bond 
shall be filed in the office of thi secretary of State, and thereupon 
the Governor shall issue commissions accordingly. 
Ry Sec. 5. Be it further enacted, ‘That immediately after the 
passage of this act, the Governor, with the advice and con- 
sent of the senate, shall appoint said railroad commissioners; and 
if vacancies occur by death, resignation, or etherwise, when the 
Legislature is not in session, such vacancies shall be filled by ap- 
pointment to be made by the Governor, such appointees to hold 
their othee until the next meeting of the Legislature thereafter, 
when their successors shall be appointed as herein provided. The 
salary of each commi-vsioner shall be two thousand five hundred 
dollars per annum, to be paid fromm the State treasury In the man- 
ner provided by law for the salary of other State olhicers, and the 
commission may employ a clerk at a salary not to exceed fifteen 
hundred dollars, to be paid in like manner. No person in the em- 
ploy of any railroad corporation, nor any person owning or operat- 
ing a railroad in this State, or owning any stock in any railroad 
corporation, shall be eligible to the office of commissioner of rail- 
roads; and any commissioner herein provided for who shall, directly 
or indirectly, accept any critt, gratuity, emolument, or employment 
from any person or corporation owning or operating any railroad, 
during his continuance in office, shall forfeit his office and may be 
impeached and removed from oftice for that cause, as well as for 
any of the causes specified by law for the impeachment of other 
State officers, and shall be subject to a eriminal prosecution and 
upon conviction, fined not less than one thousand nor more than 
ten thousand dollars, or imprisoned in the State penitentiary not 
less than one nor more than ten years, or both such fine and impris- 
onment at the discretion of the court: Provided, That nothing in 
this act shall be so construed as to prevent said commissioners or 
the clerk from accepting free transportation while traveling in the 
discharge of these duties. 
Sec. 6. Be it further enacted, That it shall be the duty of all 
persons or corporations who shall own or operate a rail- 
16 road in this State, within thirty days after the passage of this 
act, to furnish the commissioners with its tariffof charges 
for transportation of every kind, and it shall be the duty of said 
commission to revise said tariff of charges so furnished and deter- 
mine whether or not and in what particular, if any, said charges 
are more than just compensation for the services to be rendered, 


} 
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and whether or not unjust discrimination Is made in such tariff of 


charges against any person, locality, or corporation, and when. sédid 
charges are corrected, as approved by said commission, shall then 
append a certificate of its approval to said tariff of charges; but in 
revising or establishing any and every tariff of charges it shall be 
the duty of said commission to take into consideration the charac- 
ter and nature of the service to be performed and the entire business 


eee 
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of such railroad, together with its earnings from the passenger and 
other traffic, and shall so revise such tariffs as to allow a fair and 
just return on the value of such railroad, its appurtenances and 
equipments; and it shall be the duty of said commission to exercise 
a watchful and careful supervision over every such tariff of charges 
and continue such tariff of charges from time to time as justice to 
the public and each of said railroad companies may require, and to 
increase or reduce any of said rates according as experience and 
business operations may show to be just; and said commission 
shall accordingly fix tariffs of charges for those railroads failing to 
furnish tariffs as above required. And it shall be the duty of said 
railroad companies, or persons operating any railroad in this State, 
to post at each of its depots all rates, schedules, and tariffs for the 
transportation of passengers and freights, made or approved by said 
railroad commission, with said certificate of approval, within ten 
days after said approval, in some conspicuous place at such depot; 
and it shall be unlawful for any such person or corporation to make 
uny rebate or reduction from such tariff in favor of any person, 

locality, or corporations which shall not be made in favor of 
17 all other persons, localities, or corporations by a change in 

such published rates, except as may be allowed by the com- 
mission; and when any change is contemplated to be made in the 
schedule of passenger or freight rates of any railroad by the com- 
mission said commission shall give the person or corporation oper- 
ating or managing said railroad notice in writing, at least ten days 
before such change, of the time and place at which such change 
will be considered. 

Sec. 7. Be it further enacted, That any person or corporation, as 
aforesaid, who shall make any reduction or rebate prohibited by 
this act, without the approval of the commission, shall be guilty of 
au misdemeanor, and, upon conviction, shail be fined not less than 
ten nor more than five hundred dollars. 

Sec. 8. Be it further enacted, That this act shall not prevent any 
railroad company from transporting freight or persons free of charge 
or al reduced rates for any religious, charitable, or benevolent pur- 
pose, or for any industrial exposition, fair, or association of a public 
nature, or for transporting immigrants into a State, or persons pros- 
pecting with a view of locating or bringing immigrants into this 
State, or for pleasure excursions 

Sec. 9. Be it further enacted, That it shall be the duty of said 
commission to hear all complaints made by any person against any 
such tariff or rates so approved on the ground that the same in any 
respect is for more than just compensation, or that such charges, or 
any of them. amount to or operate so as to effect unjust diserimina- 
tion; such complaint inust be mn writing and specify the items in 
the tariff against which complaint is made; and if 1t appears to the 
commission that there may be justice in the complaint, or tnat the 


matter ought to be investigated, the commission shall forthwith fur- 
nish to the person or corporation operating the railroad a copy of 
the complaint, together with notice, which said notice shall be served 
as other legal process T- now required by law to be served On 
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Is ratlroad companies: that ata time and place stated im the 

netice the tariff as to said items will be Agi oP by the com- 
Hil lapdi. nid iil neh Lidane and D Le iT shall Ly the du ‘of the CoOlll- 
HiIsslon lo hear the partics lo Line Conlrovel aoe eet he COuUtllL- 
sel, or both, and such evidence as may be offered, oral or in writing, 
sibel mtv CX Wilh : Onoabth, contormiing 1a) the mod >] pro- 


COCUIIES, iis Tie nly il react \ by Converplent, lo Chia required Ol § rbi- 
Lrators, viviliy uel time and leatitucle hO Cuedl sted ania i. crirtal ng 
the Openilip sinned COHCIUSION Ol any arguimecnt as tiie COmMMISSION 
may consider best adapted to arrive at the truth, and when the hear- 


' 


| has ! | 
Ing is concluded the commission shall give notice of any changes 


I 


deemed propel Ly then Lorn bye THU la) the Person Or COrporaclion 
nee shall stihy COPPOPa- 


operating the railroad, provided in no tasta 
tion, railroad or person be criminally or civilly liable for the mak- 
Ing of any charge or discrimination whatever if the same is not in 
Violation t) the tarill of ely recs OF rul - nicl ay ilations poe scribed 
by the ComilMission 

See. 10. Be it further enacted, That said commission shall have 
an ooflice at the capital, and shall meet there as often as business 


: , } 1] } 
Pht require, and basal retard) lth SeSslOU Ubtlill al DuUSsTNESS iM 


hore 


them is disposed of, and shall hold other sessions at such times and 
places tut bhbaa be necessary. tos tha Proper disch var of the it duties, 
or as the conventence of the parties, in the judgment of the commis- 
sion, may require: Provided, That the clerk of sat Ml COMMISSION 
shall remain at the office at the capit: and receive all ollicral com 
mitinications, unk “ss bie shall bye Ly ord thie COLDMLISS ION bra cathe hedl- 
anee at other session mot beld at the solr herem provided for. 
Sec. PL. Be at further enacted, That al money paid out under this 
net shall be paid on warrant of the auditor to the treasurer, as by 
law provided, including such sum as may be necessary to procure 
otlice furniture, Stiatlomery ane other ollie ‘ Ny} HSCs, mieclud ligy re lit 
of office of said commitssion, provided such) office expenses 
iv and rent shall not exceed tive hundred dollars per annuum, 
and also all actual transportation expenses of the commis- 
sioners and clerk. 
DEC & De if further Crit ted, Th: if CVOT\ a Psoh or COPpPoration 


Operating a railroad in this State sha! 


with all the information required relative to the management of 
their respective lines, and particularly with cop s of all leases, 


contracts, ane dyvrecmecnts lor try Misporl ition with expre 3s. slog ping. 
car, or other Cob patites to Whacky thr V are parties 

See. 15. Beit further enacted, That every railroad company, within 
twenty four hours after the occurrence of ith \ secldent tor fh train. 
attended with serious personal injury, on any portion of its line 
within the limits of this State. give votice of the same to the railroad 
COMMMISSIONers, who, Upon information of su hy Te hde nt, av repair 
or dispatch one or more of their number to the scene of said aeci- 
dent and Inquire into the iicts and CIrCubLIsStLAnCes thereof. which 
shall be recorded in the minutes of their proceedings and embraced 
in their annual report, | 

Sec. 14. Be it further enacted, That the commission shall make 


| furnish the said Commission - 
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annual reports LO the Governor on or before the first day of January 
in each year, for transmission to the Legislature, of their doings for 
the year ending on the 50th day of September next preceding, 
containing such facts as will disclose the actual working of the 
railway system in this State, and such suggestions as to the general 
railroad policy of the State as nay seem to them appropriate 

sec. 15. Be it further enacted, That it shall be the duty ol every 
railroad in this State to make quarterly returns of the business of 
suid railroad to the railroad commission of Mississippi, which re- 
turns shall embrace all the receipts and expenditures of said railroad, 
ana to be made according to the forms furnished by the said rail- 

road commissioners for that purpose. 
20) Sec. 16. Be it further enacted, That the quarterly returns 

herein provided shall be made as aforesaid within thirty 
davs after the end of each quarter to which they relate, and any 
railroad company or persons operating any railroad in this State 
which shall fail or refuse to make the quarterly returns as provided 
for in this act shall forfeit to the State of Mississippi fifty dollars 
lor every day of such refusal or negle Cl. 

Sec. 17. That the said quarterly returns shall be sworn to by one 
or more Officers of said company, or of the persons operating said 
railroad, who has knowledge of their truth, and any person know- 
ingly swearing falsely to any statement in any of said quarterly 
reports shall be guilty of perjury. 

Sec. 18. Be it further enacted, That it shall be the duty of the 
comlpissioners to 1nsp ct the depots of the railroads operated in this 
Stute and see that at least one comfortable and suitable reception 
room Is provided at each depot for the use and accommodation of 
PPCrsons desiring and awaiting transportation over their line : and 
any railroad company failing or refusing to provide such room, 
auiter Sixty days’ notice from the commissioners to provide the sauine, 
shall be liable to a penalty of not less than fifty dollars for each day 
they so fail or refuse to provide such room; and said railroad com- 
pany shall keep at all times in such reception rooms a bulletin 
board, which shall show the time of the arrival and departure of 
trains, and when any passenger train or other train for transporting 
prissehvers Is delaved notice of same shall be made on said bulletin 
board for the information of pussenyoers, stating ils nearly as can be 
ascertained the extent of the d: lay and probable time of arrival. 
~ Sec. 19. Be it further enacted, That the determination of every 
inatter by said commission shall be in writing, and proof thereof 
shall be made by a copy of the same, duly certified to by the clerk 

of said commission; and whenever any matter has been de- 
yA termined by said commission in the course of any proceed- 

ing before it relating to the regulation or supervision of 
any railroad in this State, and coming within the jurisdiction of 
such commission, proof of the fact of such determination, duly certi- 
fied as aforesaid, shall be received in the courts of this State, or 
before any otticers thereof, in all civil cases, as prima facie evidence 
that such determination was right and proper; and the record of 
the proceedings of said commission shall be deemed a public record, 
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and shall, at all reasonable times, be subject to the inspection of the 
public. 

Sec, 20. Be it further enacted, That said commission or any one 
of said commissioners may, in the discharge of any of the duties 
Imposed upon them by this act, administer oaths, take affidavits, 
and summon and examine witnesses under oath, 1 “ll matters 
coming before them; and if any person shall testify falsely, or make 


any false affidavit or oath, before said commission or before any of 


said commissioners, or before any othicer, to any matter conting be- 
fore said commission, he shall be deemed guilty of perjury and, 
upon conviction thereof, shall be punished according to law. 

Sec. 21. Be it further enacted, That all summons for witnesses to 
appear before said commission or before any one OF More of said 
commissioners ania notices lO PePrsols or corporations shall be issu d 
by one of said commissioners, and be directed to any sheriff, con- 
stable, or niarshal of any city or towh, who shall execute the Same 
in his bailiwick, and make due return thereof as directed therein, 
under the penalties prescribed by law for a failure to execute and 
return the process of any court: and if any person duly summoned 
LO appear and t stify before said commission, or before any one or 
more of said commissioners, shall fail or refuse to appear and tes- 
tify without a lawful excuse, or shall refuse to answer any proper 
question propounded to him = by said commission or any of said 

commissioners, QO] if any Person shall obstruct said commis- 


ZZ sion, or — more of said commissioners, In the discharge of 


duty, or shall conduct himself in a rude, disrespectful, or 
disorderly manner before said commission or any one of them de- 
liberating in the discharge of duty, such person shall be deemed 
guilty of a misdemeanor and, Upon conviction thereof, shall be 
lined not less than fifty nor more than one thousand dollars. 

Sec. 22. Be it further enacted, That witnesses summoned -to ap- 
pear before said commission shall be entitled to the same per diem 
and mileage as Witnesses attending circuit courts, and witnesses 
summoned by said commission on its behalf shall be paid out of 
the State treasury on warrants to be drawn by the auditor upon the 
certificate of the commission showing the amount and items thereof 
to which such witness may be entitled; and witnesses summoned 
for any railroad shall be paid by such railroad. 

Sec. 23. Be it further enacted, That if any railroad company, or 
person or corporation operating any railroad in this State, shall vio- 
late any of the provisions of this act or the tariff of charges as fixed 
by such commission, such COTIpAny, person, or corporation shall be 
liable toa penalty of five hundred dollars for each violation not 
otherwise provided tor; such penalty may be recovered by an action, 
to be brought in the name of the State of Mississippi, in any county 
where such violation may occur or injury or wrong be done, The 
commission shall institute such action through the district attorney 
of the proper district, and no such suit shall be dismissed without 
the consent of the court and of said commission: and if any district 
attorney shall neglect for thirty days after notice to bring any such 
suit the commission may direct some attorney-at-law to bring the 
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same and his fee therefor shall be fixed by the court, and shall not 

exceed fifty per cent. of the amount collected : and the district at- 

tornev shall not interfere in such suit, and the same shall not be 

dismissed without consent as aforesaid: Provided, That in all trials 
of cases brought for a violation of any tariff of charges as 

25 fixed by the commission it may be shown in defence that 
such tariff so fixed was unjust. 

See. 24. Be it further enacted, That the remedies hereby given 
shall be regarded as cumulative to the remedies now given by law 
against railroad corporations, and this act shall not be construed as 
repealing any statute giving such remedies. 

Sec. 25. Be it further enacted, That the provisions of this act shall 
apply to and include all persons, firms, and companies, and to all 
associations of persons, whether incorporated or otherwise, that shall 
operate rat railroad in this state (street railways excepted). 

Sec. 26. Be it further enacted, That hereafter the election of rail- 
road commissioners shall be at such time, in such manner, and for 
such term as may be determined by the Legislature. 

Sec. 27. Be it further enacted, That the schedules adopted by the 
commission for charges for transportation of persons and freight 
shall not be enforced against any railroad in this State before the 
first day of May, A. D. 1884. 

Sec. 28. Be it further enacted, That this act shall take effect and 
be in force from and after its passage. 


Approved March 11, 1854. 


riled April 12th, 18S4. 
W. T. RATLIFF, Clerk, 
By A. G. MOORE, D. C. 


Exhibit “ B.” filed in this cause as follows: 


? 
Orrice SECRETARY OF STATE, JACKSON, MISSISSIPPT. 

[, Ilenry U. Myers, secretary of state, do hereby certify that the 
act hereto attached, entitled “An act supplemental to an act entitled 
an act to provide for the regulation of freight and passenger rates 
on rr’s in this State, and to create a commission to supervise the 

same, and for other purposes,” approved M’ch 11, 1884, is a 
24 true and correct COpy of the original now on file in this 
othee. 

Given under my hand and the great seal of the State of Mississippi, 
hereunto affixed this 10th day of April, 1584. 

HENRY C. MYERS, 
Necre lary of State. 


An act supplemental to an act entitled “ An act to provide for the 
regulation of freight and passenger rates on railroads in this State 
and to create a commission LO supervise the same, and for other 
purposes,” approved March 11th, 1884. 

Sree. 1. Be it enacted by the Legislature of the State of Missis- 
7 sippi, That the act entitled an act to provide for the regulation of 
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freight and passenger rates on railroads in this State and to create 
a commission to supervise the same, and for other purposes, approved 
Marel oP 1SS-4, shal] not be =() construed as to authorize said COtli- 
mission to re quire bull tin) boards to a note the delay of trains note d 
therein, or to require the erection of station-houses in any case where, 
in their judgment the public travel does not make it necessary, nor 
shall said act be so construed as to require said commission to Inves- 
tigate or call upon any railroad company for rates or charges in 
transportation or travel from any point outside of this State to points 
outside of this State or in) any Way interfere with such rates ot 
charges 


Approved March 11, 1SS4 


Filed April 12th, 1884. 
W. T. RATLIFF, Clerk, 
By A. G. MOORE, D. C 


2: lexhiuibit i, © Sage filed in this eause as follows: 
Office Railroad Commissioners of the State of Mississipp1. 


a 7% 


J. M. Stone, chairman: W. B. Augustus, Wm. MeWillie; C. C 
} 


Campbell, ‘at rk 
JACKSON, April 2d, 1SS4. 


Gen'l W. 'T. Martin, pres’t N., J. & C. R. R. Co., Natchez, Miss. 
ted 


o ’ ee , . 
mv raliroad comnitssioners ol the State of 


} 
’ | 


| 
‘ 
wy &8 


Sin: | am diree | 
Mississippi to inform you that said commission nfet on Saturday, 
Mareh Oth, ISS-4, and organized with lon sg M. Stone iis eladir- 
man and C.C. Campbell, clerk. [Tam also directed to transmit to 
you a copy of the act creating seid commission and an act supple- 


mental there to. and to re Spy ectfully invite vour attention to the pro- 


q*t 


VISIONS of said acts, . 
Please be kind enough to acknowledge the receipt of the same 
and oblige, 


Your ob’t serv'’t, C. C. CAMPBELL, Cler/ 


Miled April 12th, 1884 


W. T. RATLIFF, Clerk, 
By A. G. MOORE, D.C 


o , , * 7 
Summons to sladison ( ounty, 


The State of Mississippi to the sheritf of Madison county, (;reet- 


bie’; 

We command you hereby that you summon Jno. M. Stone, Wm. 
MeWillie, and Win. b. Augustus, if to be found in vour county, so 
that they be before the chanes ry court to be holden 1) ana for the 

county ol Hinds, at the court-room thereof, in the citv of 
26) Jackson, on the first Monday of May, 1884, to answer a bill 
of complaint exhibited against vou by the Natchez, Jackson 
& Columbus Railroad Company, complainant, in our said court, 


a — 2 ———4 ~~ 


JOHN M. STONE ET AL., &¢. 17 


and further to do and receive what our said court shall have con- 
sidered of in this behalf, and have then there this summons. 
Witness W. T. Ratliff, clerk of said court, by his signature, and 
also the S¢ al of said court, ath x d at othee in Jackson. 
Issued the 12th day ol April, 1SS4. 
W. T. RATLIFF, Clerk. 
By A. G. MOORE, D. C. 


Executed personally upon Wm. McWillie, railroad commissioner, 
by reading to him the within writ and handing him a true copy 
of the same this the 14th day of April, 1854. 

J. A. REID, Sheriff, 
By C. J. DANCY, D.S 


The following summons was issued in this eause, to wit: 


The State of Mississipp LO the shi riff of Noxube Cc county, Greeting : 

We command vou hereby that you summon Jno. M. Stone; Wim. 
MeWillie, and Wm. Bb. Augustus, if to be found in your county, so 
that they be before the chancery court to be holden in and for the 
county of [linds. at the court r om-thereof, in the city of Jackson. 
on the first Monday of May, 18584, to answer e& bill of complaint ex- 
hibited against you by the Natchez, Jackson, & Columbus Railroad 
Company, complaining, In our said court, and further to do and 
recelve what our said court shall have considered of in this behalf, 
and have then there this summons. 

Witness W. , 4 Ratliff, Ch rk of said court, by his — also the 
seal of said court, aftixed at office in Jackson. 

Issued the 12 day of April, ISS4 

W. T RATLIFF, Clerk. 
By A. G. MOORE, D. ©. 
27 | have executed this writ personally on the within Wm. B. 
Augustus by delivering to him a true copy of this writ April 
14th, 1884. 
Bb. M. WALKER. 


Shi rift of Noxvulhe ef 0., Miss 


Jno. M. Stone and Wm. MeWillie cannot be found in my county 
after diligent search, nor do they reside in my county. 
April 14, 1854. 
B. M. WALKER, S/’ff- 


The following summons was issued In this cause, to wit: 


The state of Mississippl to tiv shi riff of Hinds county, Greeting : 
We command you bie re by that vou Summon J rio. M. Stone. Wil- 
liam MeWillie, and Wm. B. Augustus, # to be found in your county, 
SO that they he before the chanes ry court to he holden in and for 
said county of Hinds, at the court-room thereof, in the city of Jack- 
son, on the first Monday of May, 1854, to answer a bill of complaint 


‘> D> Dende 


+) i. Oe »? 


caliinamieutieeenn oe 
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exhibited against you by the Natchez, Jackson & Columbus Rail- 
road Company, complainants, in our said court, and further to do 
and receive what our said court shall have considered of in this 
behalf, and have then there this summons. 
W itrress Ww. ,¥ Ratliff, cl rk of said court, by lis — and also the 
seal of said court, affix d at office m Jackson. 
Issued the 12th day of April, 1SS4. 
[SEAL. | W. T. RATLIFF, Clerk, 
By A. G. MOORE, D. ©. 
Received April 12th, 1884. 
S. B. THOMAS, S/'jf- 
By A. G. LEWIS, D. S. 


Executed by delivering to C. C. Campbell, clerk of the board of 
R. R. commissioners, a true copy of this summons this April 12th, 


1854. 
S. B. TILOMAS, S/ ji, 
By A. G. LEWIS, DLS. 
28 In the Chancery Court of Hinds County, First District. In 


Vacation 


N.. J. & C. RAILROAD CoMPANY 


is 


Joun M. Srone & Others. Railroad Commissioners of Mississippi. 


On reading & filing the bill in said cause, it is ordered that the 
defendants refrain from any further or other proceedings against the 
complainant under and according to the provisions of an act of the 
Legislature of the said State entitled “An act for the regulation of 
freight and passenger rates on railroads in this State, and to create 
“a commission to supervise the same, and for other purposes,” until 
the further order of the court in said cause or of the chancellor ; 
and it is further ordered that the motion for an injunction herein 
be,and the same is hereby, set for hearing, at the city of Jackson, 
on the 28th day of April, A. D: 1884, and thata copy of this decretal 
order be delivered by complainant to the defendants or their secre- 
tary. 

Ordered this J1th day of April, A. D. 1884. 

Kk. G. PEYTON, Chancellor. 


A true copy from the original on file in my office at Jackson, Miss., 
this April 12th, 1554. 


Received April 12th, 1SS4. 
Ss. B. THOMAS, Sif, 
By A. G. LEWIS, D. S. 


IOHN M. STONE ET AL... €¢. 1% 


Executed by delivering to C. C. Campbell, clerk of the board of 
R. R. commissioners, a true copy of this deeretal order this April 
12, 1854. 

S. B. THOMAS, Sh’f, 
By A. G. LEWIS, D.S. 


29 The following motion was filed and entered in this cause 
on this 28th day of May, A. D. 1884, to wit: 


N.. J. & C. R. R. Company 
i's 


JNO. M. STONE WX Others, R. R. Com rs. 


Motion by complainant on bill and exhibits for an injunction as 
prayed. | 


NUGENT & McWILLIE, Sol’s. 


Filed and entered May 25th, 1854. 
W. 'T. RATLIFF, Clerk, 
By A. G. MOORE, D. C 


Know all men by these presents that we, The Natchez, Jackson & 
Colurnbus Railroad Company, as principal, and Joseph H. Carpen- 
ter & Louis Botto and William L. Nugent, as securities, are held 
and firmly bound unto John M. Stone, William B. Augustus, and 
William MeWillie, railroad commissioners, and their successors in 
office, in the penal sum of one thousand dollars; to the payment of 
which, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated this 28th day of May, A. D. 1884. 

The condition of the obligation is such that whereas in a certain 
cause pending in the chancery court in and for the first district of 
Hinds county, wherein the above-bound railroad company is com- 
plainant and the above-named Stone, Augustus, & Me Willie, the rail- 
road commission of Mississippi, are defendants, the Hon. E. G. Pey- 
ton, chancellor, has awarded to the complainant an injunction as 
prayed for in its bill, to be issued upon the execution of this bond : 

Now, therefore, if the above-named Natchez, Jackson & Columbus 
Railroad Company shall pay all damages and costs which may be 

awarded against it, or which the said defendants may suffer 
30 or sustain by reason of the suing out of said injunction in 
case the same shall be dissolved, then this obligation to be 
void; otherwise to remain in full force. 
WILL T. MARTIN, 
Pres't N., J. & G R. R. Co. 
J. N. CARPENTER. [L. s.] 


LOUIS BOTTO. L. S. 
WM. L. NUGENT. = 
Attest : JOS. N. KERN, Sect’y. 


Approved and filed May 28th, 1884. 
W. T. RATLIFF, Clerk, 
By A. G. MOORE, D. @. 
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STATE OF MISSISSIPPI, | 


; To wil. 
llinds County, j fo wi 


Chancery (court. 


To Jno. M. Stone, Wm. MceWillie, and Wim. B. Augustus, the rail- 
road commission of Mississippi, Greeting : 

Whereas it hath been represented to us in our said court of chan- 
Cery Ol the prea of Nateli \ Jackson WV Columbus I tilroad (oO , COM. 
plainants, that they have lately exhibited their bill against you, 
defendants, to be relieved touching the matters in said bill con- 
tained: 

We, bla refore, 11) COSI ration of the premises and of the allega- 
tions in said bill contained, strictly enjoin you, the said Jno. M. Stone 
WN others, commissioners, under the jy nally of one thousand dollars, 
to be levied of your vroods and chatt Is, lands and Lecnements, to our 
use, that you absolutely refrain from any further or other proceed- 
ng for the eniorcement of an act ol the Legislature of sald State 
entitled “An act to provide for the regulation of freight and passen- 
ger rates in this State, and to create a commission to supervise the 
sume, and for other purposes,” approved the — day of ——, 1854, 
against the complainant and from molesting or interfering In any way 
with the complainant in the conduet of its business as a carrier of 
persons and property over its railroad; and from any further pro- 

ceedings against the said complainant touching any of the 
ol matters in said bill contained until our said court shall make 
another order to the contrary. 

Issued the 28th day of May, 1554. 

To the sherill of [linds county to execute ana return. 

[1.8] W. T. RATLIFF, Clerk, 
By A. G. MOORE, D.C 
Ree'd May ?Sth, ISS 
S. B. THOMAS, Sh’'ff, 
By L. F. CHILES, D. 8. 


Kxecuted by delivering ice U. C. Campbell, clerk of the board oft 
Rt. R. commissioners, a true copy of this writ this May 28th, 1884. 
S. B. THOMAS, Sheriff, 
by A. G. LEWIS, D.S. 


The following summons was Issued in this cause, to wit: 
The State of Mississippi to the sheriff of Tlinds county, Greeting: 


We command you hereby that vou summon Jno. M. Stone, Wm. 
B. Augustus, and Wm. McWillie, the railroad commission Of Missis- 
sippl, if to be found in your county, so that they be before the chan- 
eery court to be holden in and for the county of Hinds, at the court- 
room thereol, in the CIL\ ol Jauekson, on the se cond Monday of Sep- 
tember, 1884, to answer a bill of complaint exhibited against you by 
the Natchez, Jackson & Columbus Railroad Co., complainant, in our 
said court; and further, to do and receive what our said court shall 


JOHN M. STONE ET AL., &€. 2] 


have considered of in this behalf: and have then there this sum- 
WIOns. 
Witness W. T. Ratliff, clerk of said court, by his signature, and 
also the seal of said court affixed at ottice in Jackson. 
Issued the 28th day of May, 1854. 
[L. s.] W. T. RATLIFF, Clerk, 
By A. G. MOORE, D. C. 
Ree’d May 28th, 1854. 
S. B. THOMAS, Sh’f, 
By L. F. CHILES, D. 8. 


executed by delivering to ©. ©. Campbell, clerk of the board of 
kt. R. commissioners, a true copy of this writ this May 28, 1884. 

S. B. THOMAS, Sh’ff, 
By A. G. LEWIS, D. 8. 


*s 
o2 


The following demurrer was filed in this cause, to wit: 
Srate OF Mississippi, finds County : 
Chancery Court. Sept. Term, 1884. 


NATCHEZ, JACKSON & CoLtumBusS RAILROAD CoMPANY 
is 


Mississipr1 RAILROAD COMMISSIONERS. 


The demurrer of J. M. Stone, W. B. Augustus, and William MeWillie 
railroad commissioners of the State of Mississippi, toa bill of com- 
plaint exhibited against them in the chancery court of Hinds 
county by the Natchez, Jackson & Columbus Railroad Company. 


The said defendants demur to the said bill and pray the judgment 
of the court if they shall make any further answer thereto, and they 
show the following causes of demurrer, to wit: 

Ist. The allegations of bill do not entitle the complainants to the 
relief sought. 

2d. The laws of Mississippi are not in conflict with the Constitu- 
tion of the United States or of the State of Mississippi, but are con- 
sistent-therewith and such as the Legislature of the State had the 
right and authority to enact. 

3d. There is no equity upon the face of the bill. 

4th. Said bill is in other respects vague, uncertain, and insuffi- 
cient. 

JNO. W. C. WATSON, 
Sol’r for Def 'ts. 


ae 


[ hereby certify that, in my opinion, the foregoing. demurrer 
maintainable. 


S 


JNO. W. C. WATSON, 
Sol’r for Def'ts. 
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liled June 23d, 1884 
W.T. RATLIFF, Clerk, 
By A. G. MOORE, D.C. 


The following order overruling demurrer was filed in this 


eye) 
e}e? 


CuUse: 


In the Chancery Court, First District, Hinds Co. September Term, 
A. D. 1884. 


Natcuez. JACKSON & CotumBus RAILROAD COMPANY 
is. 


J. M. Srone ef al... Railroad Commissioners of Mississippt. 


This cause came on this day to be heard Upon the demurrer of 
defendants to the complainants’ bill; and the court, being .thereof 
sufliciently advised, doth order, adjudge, and deeree that the said 
demurrer be, and the sume 1s hereby, overruled, and that the de- 
fendants answer said bill: and thereupon, the defendants Wn Open 
court declining to answer said bill, it is ordered, adjudged, and de- 
creed that the several allegations of said bill be, and the same are, 
taken for confessed as to them, and that the Injunction heretofore 
issued in the cause be, and the same is hereby, perpetuated. 

Ordered, adjudged, and deereed this 15 day ol September, A. D. 
ISS. 


2 (x, PEYTON, ( hance llor. 


riled & entered September loth, ISS-4. 
W. T. RATLIFF, Clerk, 
By A. G. MOORE, D. C. 


The following petition for appeal was filed in this cause, to wit: 


In the Chancery Court, Hinds County, Ist Judicial District. Sep- 
tember Term, A. D. 188-4. 


NATCHEZ, JACKSON & C. R. R. Co. 
is. 


J. M. Sroxt. Wu. McWiruikz, & W. B. Aveustus, R. R. Coms.. &e. 


To the elerk of the chancery court: 
The defendants 1) the above-entitled CUUSC feeling aAgerieve d at the 
judgment of the court herein at a former term of said court 
od pray an appeal to the honorable the supreme court of the 
State of Mississippi, and as in duty bound will ever pray. 
J. VW. C. WATSON, 
Att'y for Com’rs. 
Miled Sept. 1oth, 18S. 


W. T. RATLIFF, Clerk 


satin 2 


JOHN M. STONE ET AL., &¢. 23 
Certificate of Clerk to Record. 


THe Srate or Mississippi, f/inds County: 


1, W. T. Ratliff, clerk of the chancery court in and for said county 
and State, do hereby certily that the foregoing — pages contain a 
true and complete transcript of all the pleadings and proceedings in 
said cause as the same appears on file and of record in our said 
court. 

Given under my hand and seal of office, at Jackson, Mississippi, 
this 17 day of September, A. D. 1854. 

[Seal of the Chancery Court. | 
W. T. RATLIFF, Clerk, 
By A. G. MOORE, D. C. 


The foregoing transcript was endorsed as follows: No. 4691. J. M. 
Stone et al., R. R. commissioners, v. Natchez, Jackson & Columbus 
Railroad Company. Filed Oct. 20, 1884. Oliver Clifton, clerk. 


35 And on the 21 day of October, 1884, there was filed in said 
cause a citation in words and figures as follows, to wit: 


The State of Mississippi to the sheriff of Hinds county, Greeting : 

You are hereby commanded to summon Natchez, Jackson & Co- 
lumbus Railroad Company, if to be found in your county—if not, 
then Nugent and MeWillie, attorneys of record—to be and appear 
before the judges of the supreme court of said State on the third 
Monday of October next, at the court-room in the city of Jackson, 
then and there to answer an appeal taken out by Jno. M. Stone et al., 
railroad com’rs, to revise decree of the chancery court of said county 
rendered on the 15 day of September, A. D. 1884, in a certain case 
wherein the Natchez, Jackson & Company — complainant and Jno. 
M. Stone ef al. railroad commissioners, — defendants. 

Herein fail not, and have you then and there this writ. 

Witness the Hon. J. A. P. Campbell, presiding judge of the su- 
preme court, the third Monday of October, 1884, and seal of the 
chancery court of said county of Hinds, and issued by the clerk 
thereof the 15 day of October. 1884. 

(Seal of the Chancery Court. ] 
W. T. RATLIFF, Clerk, 
By A. G. MOORE, D. C. 


Endorsed by the sheriff as follows: Ree’d Oct. 15, 1884. 5. B. 
Thomas, sh’ff. Executed upon Nugent & MeWillie Oct. lo, ‘54. 
Ss. B. Thomas, sh) tf. Supreme court. October term, 1SS4. 


oO And on the 10 dav of November, 1884, there was filed in 
said cause in said supreme court tie following assignment of 
error, to wit: 


et a nec maa ~ 
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Supreme Court of Mississippi. October Term, A. D. 1884. 


J. M. Stone ef al., R. R. Commissioners, 
Us, ? 169] ° 


NATCHEZ, JACKSON & CotumBus R. R. Ceo. 


The last Legislature passed two acts—one entitled “An act to pro- 
vide for the regulation of freight and passenger rates on railroads in 
this State and to create a commission to supervise the same, and for 
other purposes,” approved March 11, 1884, and the other “ An act 
supplemental to” said abuve-specified act, approved March 15, 1884. 
(Session Acts 1884, ch. 23 and 24.) 

Thereupon the appellee filed a bill in chancery against the com- 
mission created by said acts, alleging that said acts were urconstitu- 
tional and therefore nullities, and praying that said commission 
might be perpetually enjoined from all proceedings under said acts. 

To this bill the defendants, the commissioners, demurred. The 


court overruled the demurrer; and defendants refusing to plead 
over, a final decree in accordance with the prayer of the bill was 


rendered in the case, and from this decree the case is brought to this 
court by appeal. 

The error assigned is that said acts are constitutional, and should 
have been so held by the court below and the bill dismissed. 

Respectfully, ; 
WATSON, GEORGE & CATCHINGS, 
For Appe llants. 

Endorsed: No. 4691. Ist district. Filed Nov. 10,1884. Oliver 

Clifton, clerk, by C. C. Campbell, D. C. 


od And on Tuesday, November 11, 1884, a day of the October 
term, 1884, of said supreme court, the following order was 
entered in said cause, to wit: 


J. M. Stone et al. ) 
v. - 4681. 
Yazoo & Misstsstppr VALLEY Rariroap Co. } 
and - 
J. M. Stone et al., R. R. Com’rs, ; ) 
ih ~4690]. 


NATCHEZ, JACKSON AND CoLumpus RAILROAD Co. 
Argued orally by Mr. Jno. W. C. Watson, for the appellants, and 
Mr. James Fentress, for the Yazoo & Mississippi Valley Railroad Co. 
And on Wednesday, November 12, 1884, a day of the October 
term, 1854, of said court, the following order was entered in said 
cause, to wit: 


JOHN M. STONE ET AL., &€. 


J. M. Srone ef al. ) 
¥ _ >» 4681. 
Yazoo & Mississtppr Vattey RarirRoap Co. } 
and 
J. M. Stone et al., R. R. Com'rs, } 
: » 4691. 


NATCHEZ, JACKSON AND Conumpus Rairoap Co. } 


Argued orally by Mr. W. P. Harris, for the Yazoo & Mississippi 
Valley Railroad Co., and Mr. W. L. Nugent, for the Natchez, Jack- 
son and Columbus Railroad Co., and Mr. Jno. W. C. Watson, for the 
appellants, and submitted on briefs by Mr. Jno. W. C. Watson and 
Mess. James Fentr ss, W. P. Harris & Nugent XN McWillie, for the 
respective parties. 


And on Monday, April 20, 1885, a day of the regular April term, 
1885, of said court, the following final judgment was entered herein, 
to wil: 

38 J. M. Stone et al., Railroad Commissioners. 
> 4691. 


NATCHEZ, JACKSON AND Co_umMBus RAILROAD COMPANY. 


This cause having been submitted at a former term of this court 
on the record herein from the chaneery court of Hinds county, Ist 
district, and this court having sufficiently examined and considered 
the same and being of Oplhion that there Is error therein, doth order, 
adjudge , and decree that the decree of said chancery court rendered 
In this cause at the sept mber term thereof, A. D. 1884, on the 15 
day of Septem ber, 1SS4, be. an the Satmhe Is hereby, reversed and 
the bill dismissed, and that the appellee do pay the costs of this 
cause In this court and in the court below, LO be taxed, NC. 


ou Opinions ai Supre te Court. 
4 


Tue RAILROAD COMMISSION 


i's 


Yazoo AND Mussissipp1 VALLEY RAILROAD Co. 
Cainpbell, C. J., delivered the opinion of the court. 


[t is claimed that the act creating the railroad commission isa 
violation at article a section o, of the Constitution of the United 
States, which vests in Congress power ~ to regulate commerce ae ties 
enone the several States, because the railroad of the appellee con- 
nects at Jackson, Mississippi, with the railroad system of the country, 
and at Yazoo City with the wat rways, and its interstate and local 
commerce and interests are inseparable without ruin. The question 
thus presented is, How far is the State disabled by the constitutional 
provision quoted from governing railroads within its limits as to 
fares and treights? 

‘There is no denial of the power of Congress to regulate COln}- 
merce * * * among the several States,” for that is plainly con- 


7 


*- - 


Pes De > 
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ferred. But. what is it to regulate commerce ? Prescribing rates of 
compensation for service rendered by a railway company does not 
appear to us to be regulating commerce. The right to compensation 
is an essential attribute of such a corporation. It 1s the power to 
exist. Prescribing rates is providing for the existence of the arti- 
ficial being It is breathing into it the breath of life, that it may 
become ii living Ly ny The power oO do this belongs Lo the S()\ - 
ereignty that may create corporations and shape their being and 
define their functions It must be the State. Its power to ereate 
corporations for the yarious PpUPpOses Of buSINEeSS and COMmMMIeTCe has 
been uniformly exercised and never questioned, If it may crea 
such corporations it may determine their attributes and prescribe 
what they may charge for services rendered as well as the other con- 
ditions of their existence. This belongs to the sovereignty of the 
State and is essential to the regulation of its Internal police, and 
has hot been Sturn rele rt d Lo (oncress, Peopl v. Babeock, 1] Wi nial., 
DS7: Ireeholders v. The State, 4 Zabriskee, 71S. [t is the sovereign 
power to govern the institutions of the State and is not regulating 
COMMMNCHCE, lt would seem to belong i the State alone, whose creal- 


ec—~ 


, 
' 


{ ; 


ure the corporation Is, and whose right LO shape its being in this 
essential attribute pertains to it, because it is its creature; and such 
we understand to be the doctrine of the Supreme Court of the U.S. 
iis announced in) Ratlroad Lo. 1 Maryland, 2] Wall... fob, and other 
decisions. 
The principle supporting the decision in Railroad Co. v. Maryland 
Is the right of a State as a sovereign to regulate and control the 
rate of transportation over its creature—the railroad built under a 
charter by the State. It is recognized by the opinion of the court 
that, in the very nature of things, the State must have control of the 
rates over highways ol its own creation, even though LO exercise 
this power Involves consequentially an imposition on persons and 
property curried from State to State The railroad extended from 
Baltimore to Washington, and the State required payment to it of a 
fixed portion of all money derived Ly the COMMpPany from carrying 
pRiSsSeChyers from Baltimore to Washington city, and the question 
was Whether this exaction by the State in the charter of the com- 
pany was “a restriction of free intercourse and traflic between dif- 
ferent States,” and it was declared not to be such. The plein as- 
sumption was that unless the provision in the charter was a restric- 
tion of free intercourse and tratlic it was clearly within the legitimate 
power of the State. It was said by the court “that the power to 
charge for transportation and the amount of the charge are ab- 
solutely within the control of the State,” and “ this unlimited right 
of the State to charge or authorize others to charge toll, freight, 
or fare for transportation on its roads, canals, and railroads arises 
from the simple fact that they are its own works or constructed 
under its authority ; it gives them being. It has a right to exact 
compensation for their use. It has a discretion as to the amount 
of that compensation.” Attention was called by the opinion to 
the fact that when the Constitution was adopted transpor- 
40 tation on land Wis performed entirely Ol COMMON roads 
and in vehicles drawn by animal power, and that “no one 
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at that day imagined that the roads and bridges (except when 
the latter crossed navigable streams) were not entirely subject, both 
as to their construction, repair, and management, to State regulation 
and control. They were all made either by the States or under 
their authority. The power of the State to impose or authorize such 
tolls as it saw fit was unquestioned. No one then supposed that 
the wagons of the country, which were the vehicles of this com- 
merce, or the horses by which they were drawn, were subject to na- 
tional regulation. The movement of persons and merchandise, so 
long as it was as free to one person as Lo another, to the citizens of 
other States as to the citizens of the State in which it was performed, 
was not regarded as unconstitutionally restricted and trammeled by 
tolls exacted on bridges or turnpikes, whether belonging to the State 
or to private persons. : 

There is far more reason for denying authority to the State and 
claiming it for Congress as to the common roads which cross State 
lines than as to railroads. They are much more numerous than 
railroads; their freedom from restriction is more important as affect- 
Ing commerce on the borders of States than the freedom of railroads. 

So in Hall vo. De Cuir, 95 U.S., 485, the statute of Louisiana requir- 
lig common carriers of passengers to give all persons travelling in 
that State Upol the public conveyances employed in such business 
equal rightsand privileges in all parts of the conveyance, without 
distinction or discrimination on account of race or color, was held to 
be a regulation of commerce and void, even within the State, so far as 
it affected vessels plying the waters of the Mississippi river between 
different States. The reason was the steamboat was enrolled and 
licensed under the laws of the United States and engaged as a regu- 
lar packet between different States upon the navigable waters of the 
United States. The vessel was, in a sense, an institution of the 
United States, deriving its right to pursue its business from the 
United States and navigating the national highway common to all 
and not the property of private persons or deriving its existence from 
a State. As Congress had regulated the business by providing for 
licensing vessels and leaving the licensee free and untrammeled as 
to the accommodations ot passengers, and as by the Common law it 
pertains to the business of a common carrier to make reasonable 
und suitable regulations as regards passengers, it was held that 
Louisiana had no right to add a requirement not imposed by Con- 
gress, which in regulating the matter had left the common law in 
force as to this. <As it belonged to Congress to legislate on this mat- 
ier, and it had done so, the action of the State was unauthorized and 
void wherein it added to the requirements of Congress. Under the 
acts of Congress and the Conimnon law with reference to which they 
were enacted the licensed carrier might adopt its own reasonable 
regulations for the accommodation of passengers. ‘The statute of 
Louisiana abridged this right and hindered its free exercise. It 
violated the privilege of a grantee of the United States, and there- 
lore was declared to be of no effect. This seetmns to us the true foun- 
dation of that decision. It was said by the Chief Justice in deliver- 
ing the opinion that “State legislation which seeks to impose a di- 
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rect burden upon interstate commerce or interfere directly with its 
freedom does encroach upon the exclusive power of Congress. We 
lat even In pore scribing rates of colmpen- 


’ 


adopt this view and hold t! 
sation, which pertains exclusively to the State authority, as we be- 
lieve, if a direct burden was laid upon interstate commerce or a di- 
rect nteference with its freedom was attempted it would necessarily 
fail because of the absence of power Ina State, in a View of the (on- 
stitution of the lL nited states, to obstruct the freedom of commerce 
among the States. 

Our view is that the State may regulate rates, but cannot, in the 
exercise of this power, obstruct the freedom of commerce among the 
several States. 

In the opinion cited a distinction is drawn between acting “ upon 
the business through the local instruments to be employed, after 
coming within the State,” and acting “directly upon the business as 
it comes into the State from without or goes out from within.” ‘This 
seems to be a full recognition of the distinction we have endeavored 
to draw between the local instruments of commerce existing by 
authority of a State and within its limits and the commerce which 
may be carried On over thre Ih). Crrant that wherever cotnmerce LOCSs, 

whi ther by land or on water, the power of Congress POes Lo 
4] secure its freedom from hindrance or discrimination by State 

authority, and it still remains true that the local instrument 
and vehicle of commerce, deriving its being from the authority of 
the State, is subject to its regulation in the essential attribute of 
earning a support, and continuing to perform its functions, and ac- 
complish the end of its creation, and that the only limitation of the 
power of the State with reference to commerce among the States is 
to abstain from aly obstruction ot its freedom or any burden 
upon it. 

[t may be conceded that State law requiring companies to give 
equal accommodations Ohl Cars cong from State to State to all passen- 
gers would fall under the condemnation of the decision in Hall »v. 
De Cuir, and it would not follow that State regulation of compensa- 
tion for service must be denied, for there is a wide difference between 
the exercise of the right to live and act and those collaterial mat- 
ters which do not relate to the very existence of a being, but to its 
mere convenience. 

Congress has hot revulated railroads, Thev do not owe their Ci- 
istence to Congress. They do not operate by its license. They are 
State institutions and subject to State authority. in subordination to 
ihe constitutional inhibiton of any restriction by the State of the 
freedom of commerce among the several States: not absolute free- 
dom, but such freedom as makes no distinetion between the rights 
of persons and things because of locality. The constitutional pro- 
Vision being considered was designed to prevent each State from 
legislating with reference to its OWT) Interests, regardless ot the in- 
terests of others. [It should be so construed as to accomplish this 
end and should be limited to that. 

Pensacola Telegraph. Company v. West, 96 U.S.. 1, was decided 
on the principle that a State Inay not obstruct or unnecessarily en- 
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cumber an instrumentality of commerce and of governinent au- 
thorized by it. 

[In Lord v. Steamship Co., 102. U. S., 541, the act of Congress 
limiting the liability of the owner of any vessel navigating the high 
seas between parts of the same State in certain cases specified in the 
act was upheld “as a valid exercise of the power of Congress Lo regu- 
late commerce. In delivering the opinion the Chief Justice lavs 
stress on the fact that the vessel, on her voyages between the ports 
of the State, entered on a navigation which was necessarily con- 
nected with other nations, because she went out of California and 
the United States and upon the ocean—the common property of all 
nations, ; 

What analogy is there between a vessel navigating the ocean and 
a railroad situate wholly within a State but connecting at the State 
line with a railroad in another State? Does it arise from the fact 
that these connecting roads afford a track for trains of cars to be 
drawn from State to State? While the train is in one State it is 
subject to its jurisdiction. The instant the State boundary is crossed 
the jurisdiction of another State attaches. The right of each State 
to govern within its limits must be upheld. This right to govern 
is limited only by the Constitution of the State and of the United 
States. The contention now being examined is that government by 
the State within its limits of such railroads is denied because Con- 
gress has power to regulate commerce among the several States. 
‘The reply is that the local instrument or vehicle of commerce ex- 
isting in the State by its authority, including the trains while in the 
State, are subject to all such regulations adopted by the State for their 
governinent as are not in their nature and effect an imposition upon 
ora hindrance of free intercourse and traftie between the States. The 
State cannot, in regulating rates or in any other manner, discrimi- 
nate against persons or products of other States or countries, but it 
may govern all within its limits impartially and justly. In the 
State cars and cargo and passengers are amenable to its laws, al- 
though thé Vv will soon become subject to the laws of another State 
which possesses like power of control over them, subject to the con- 
stitutional restriction against burdening or hindering commerce. 
Any unauthorized restriction would fall by the silent eperation of 
the Constitution of the United States, made effective through the 
courts; and it may be admitted that Congress could lawfully legislat 
on this matter to the extent necessary, in its judgment, to smooth the 
way of commerce carried on over railroads from State to State, as 
many contend, and still it would not follow that Congress can fix 
the rates of compensation for carriage in a State. 

In Telegraph Co. v. Texas, 105 U.S.,460, it was decided that 
4” the business of a railroad or telegraph company “is commerce 
itself,” and that a tax by the State for each message sent was 
unlawful as an imposition on messages sent beyond the State ; 
but that is a widely different question from that of the right of a 
State to deal with the earning capacity of individuals or corpora- 
tions, 
Commerce among the different States must be free ; not free from 


ou) THE NATCHEZ, JACKSON AND COLUMBUS RAILROAD CO. Vs. 


the cost of service, not to go without paying its way, but free from 
Impositions on it, the necessary effect of which is to hinder it. 

In Munn vs. Illinois, 94 ULS., 115, it was decided that the regula- 
tion of warehouses for the storage of grain owned by private indi- 
viduals and situated in I}linois, although “ used as instruments by 
those engaged in State, as well as those engaged in interstate com- 
merce,” was a thing of domestic concern and pertained to the State. 
The warehouses were declared to be no more a part of commerce 
itself than the dray or the cart by which, but for them, grain would 
be transferred from one railroad station to another. This utterance 
was as to the effect of the power of Congress to regulate commerce, 
and it is observable that the distinguished judge who delivered a 
dissenting opinion in that case did not place his dissent on the 
ground that Congress had the power to regulate the storage of grain 
In the warehouses, 

This decision affirms the right of the State to regulate the business 
of one engaged in a public empioyment in that State, although that 
business consisted in storing and transferring immense quantities of 
grain in its transit from the fields of production to the markets of 
the world. | 

The regulation of a public employment conducted in a State by 
natural persons belongs to the State in whose jurisdicuion they are. 
There can be no distinction between natural and artificial persons 
except this: Natural persons possess rights not conferred by the 
State, while corporations depend on the act of their creation for 
their rights and powers. ‘They must exist and act as made by the 
authority which brings them into being. 

The State, being theecreator of a corporation, must determine its 
attributes and functions, and it must, from the necessity of the case, 
act in obedience to the law of its being. 

The State may not invade the domain of Congress and regulate 
Cotlnmerece among the several States in creating corporations any 
more than in any other way, but as it-is for the State to create cor- 
porations, and as they cannot live without earning money, the power 
to carn it and the limit of their right in this respect must be sub- 
ject to the regulation of the authority of the State, because it is net 
a evulating commerce. It 1s incidentally OF consequentially atlect- 
ing it, perhaps, but to deal with the local instrument of commerce 
In a matter vital to its existence is not regulating commerce 1n the 
sense of the Constitution. It is providing for the very being of the 
corporation—just as the State protects the natural person In the en- 
joyments of all his rights. 

Congress has supreme and, it may be conceded, exclusive power 
over cotnmeree AanoOnyYy the several States, and any attempt of the 
State to regulate this commerce or to fetter or burden or restrict it 
In any way Is unconstitutional, but it is not everything which may 
incidentally or consequentially affeet this commerce which is to be 
held void. A regulation of interstate commerce, as such, is prohib- 
ited, but power may be legitimately exercised by the State in many 
wavs over the instruments of commerce among the States, and not 
be justly condemned. So long as there is no discrimination against 
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persons and things carried across State lines, or attempt to so regu- 
lute such movement as to affect it because it is across the State 
boundary, it cannot be said that there 1s an unwarranted interfer- 
ence with commerce among the States. 

The railroad commission is not a restriction or hindrance of the 
freedom of commerce, but is intended to facilitate it and smooth its 
way by removing hindrances. The fear is professed that the com- 
mission will cripple or destroy the instruments of commerce. If 
there is danger of this, that cannot make any difference so far as re- 
lates to the question now being discussed, because the creator may 
at pleasure destroy the work of its own power, unquestioned as to 
the right to do it. 

In Peik v. Railway Co., 94 U.S., 164, it was held that the Legis- 
lature of the State of Wisconsin had the power to prescribe a maxi- 
mum of charges to be made by a railroad company whose road was 
connected, by means of a bridge and a consolidation of compa- 
nies, with a railroad in another State for transporting persons or 

property within the State or taken up outside the State 
LS and brought within it or taken up inside the State and ear- 

ried without. The right of the State was put on the ground 
of the absence of action by Congress on the subject, and, because of 
this, it was said the State could provide for the people within the 
State, even though it might indirectly affect those without. Of 
course, this reasoning implies the existence of power in Congress to 
regulate charges, which we question. 

Congress has not attempted to regulate the charges to be made by 
railroad companies, and if the right of the State to act with refer- 
ence to fares and freights carried across the boundaries of the State 
depends on the absence of Congressional action the right of the 
State must be upheld. 

The authoritative declaration is that the power to regulate com- 
merce among the several States is exclusively in Congress and 
denied to the States in all those cases where, from the nature of the 
subject, uniformity of regulation is required, and that as to these 
subjects the absence of Congressional legislation is equivalent toa 
declaration that there shall not be any regulation, and any State 
legislation in such cases must fall before the silent but efficient 
power of the Constitution. 

We think that regulating rates for the transportation of persons 
and property does not fall within the class of matters requiring or 
admitting of uniformity. Perhaps no subject admits of and demands 
greater diversity with varying localities and circumstances justly 
affecting the value of service. 

Ifa State should build and operate a railroad connected with the 
railway system and navigable waters of the country for revenue 
might Congress prescribe charges over it for persons and things en 
route beyond the limits of the State? May Congress regulate tolls 
and charges on the Erie canal connecting the navigable waters of 
the lakes with those in the East? 

Section 6 of the charter of the appellee confers on the company 
power to fix, from time to time, by its board of directors the rates 
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at which it will transport persons or property over its railroads, 
provided they shall not exceed a maximum specified in the act. 

The power to contract is an essential attribute of sovereignty and 
is of prime Importance. Its exercise has been productive of incal- 
culable benefits to society, however great may be the evils incident 
to its injudicious employment. It cannot be denied merely because 
of its liability to abuse. The power to contract implies the power 
to make a valid contract. Chartering railroad companies and other 
similar associations has long been an acknowledged and a favorite 
exercise of legislative authority. The right to grant charters in- 
cludes the right to grant such as will be upheld. Conferring power 
on the grantee of the franchise to fix rates of compensation at dis- 
cretion or within prescribed limits fixed by the charter has been 
the common practice of the Legislatures of the States of the United 
States from an early period of their history. The right of the cor- 
poration to exercise the powers conferred by the act of incorpora- 
tion, whether to fix rates themselves or to take those fixed by their 
charter, and to rest securely on its provisions in this respect, has 
hitherto been generally regarded as indisputable. 

A grant in general terms of authority to fix rates is not a renun- 
ciation of the right of legislative control so as to secure reasonable 
rates. Such a rant evinces merely a purpose to conter power LO 
exact compensation which shall be just and reasonable. It is only 
where there is an unmistakable manifestation of a purpose to place 
the unrestricted right in the corporation to determine rates of com- 
pensation that the power of the Legislature afterwards to interfere 
can be denied. It 1s not to be presumed that the right of legisla- 
tive control was intended to be renounced. Every presumption is 
against that. If the grant can be interpreted without ascribing to 
the Legislature an intent to part with any power it will be done. 
Only what is plainly parted with is gone. 

l'ixing rates in a charter is a specification of what is reasonable— 
an exclusion of tacit or implied conditions on the subject. It is an 
essential part of the contract of incorporation—the most important 
condition of its existence—the inducing cause of its acceptance. 

That it was the legislative intent to vest in the appellee the unre- 
stricted right to fix rates within the limits prescribed by the charter 
is clear; that this was a valid contract by the State, obligatory and 
inviolable by it, we regard as settled authoritatively by Federal and 

State decisions too numerous for citation. 
44 If anything is or ever can be settled in American constitu- 
tional law the sanctity and inviolability of a contract between 
a State and individuals, in the shape of a charter for a business eli- 
terprise, accepted and acted on by the corporators on the faith of its 
terms and provisions, must be so regarded. 

The appellee has the unquestionable right, from time to time, by 
its board of directors, to fix the rates at which it will transport over 
its railroads, provided those rates shall not exceed the maximum 
prescribed by the charter; that is the contract. These terms were 
expressly made. On the faith of them capital was invested and the 
enterprise seton foot. It is not allowable now for one of the contract- 
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ing parties to interfere with the exercise by the other of its plainly- 
granted rights. They are secure beyond the reach of legislation, 
and cannot be im paired. The State cannot, by an act of its Legisla- 
ture, abdicate the right to govern artificial as well as natural per- 
sons, but it may create corporations, and, where they are not a part 
of the machinery of government, the franchise cannot be resumed 
by the Legislature, or its benefits be essentially impaired, without 
the consent of the grantee. To hold otherwise would be revolu- 
tionary and disturb the foundations of society as moulded by the 
judic ‘ial utterances of half a century of constitutional government 
In America. 

While the rates at which the appellee will transport over its roads, 
hot exceeding what is gue d for in the charter, is for the deter- 
mination of the ap pe llee, and not subject to the control within the 
chartered limits of the State, it is indisputable that the State may 
create a commission or board by any hame to see that the cre: iture 
of the State keeps within its charter limits and violates none of its 
obligations as a common carrier. 

Whatever the charter rights of the appellee, there are many police 
regulations the State may lawfully adopt, and it may commit their 
enforcement to any agency of its se lection. It maye ntrust the over- 
sight and supervision of the operations of railroads to a commission 
charged with the duty of guarding against abuses the State has the 
right to correct. 

We do not feel called on to pass upon all of the numerous provis- 
ions of the act complained Oi, and will decide only so much as will 
properly dispose of this case, lea Ing other questions to be decided 
as they arise. 

The bill is to restrain the commission “from interfering with the 
tariff of charges of (complainant) or with the operation, control, o 
income of said railroad a, i 
ion of orator’s tariff or from instituting or aiding in the prosecution 
of suits for recovery of penalties under said acts or doing anything 
under said acts as to orator.” 

lu view of what is written, it must be held that the railroad com- 
mission cannot interfere with tho cated by the board of directors 
of the appellee from time to time for transporting persons and prop- 
erty over its railroad, if those rates are within the limits prescribed 
by the charter, and that the commission cannot adopt any rule or 
regulation as to rates violative of the clearly expressed or necessarily 
implied charter rights of the company; but, while this is true, the 
commission may investigate the control and operation of the com- 
may in order to ascertain that it is conforming to its authorization 

yy the charter. It may do many things contemplated by the act 
creating it without any violation of the inviolable rights of the com- 
pany. No reason is pe received why the company may not be required 
to submit its tariff of charges to the commission in order that it m: lV 
see that it conforms to the limits tixed by the charter. 

So it may be said that the company has no right to make unjust 
discrimination or show partiality not authorized by its charter in 
transporting persons and things, and all this the commission may 
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look after, and it may hear complaints as to any matter over which 
it has control as to the ope ration of the company. 

We do not see why the appellee shall not be subject to the require- 
ment of the 13th section ol the act creating the railroad commis- 
sion, and he herent Lo TIVE notice. as required by that section. to the 
commissioners in case of any accident to a train attended with seri- 
ous personal Injury, and we think the appellee is subject to the ISth 
section of the act as to a suitable reception-room at each depot and 
as to bulletin boards. 

Our view is that the right this company has secured by its charter 
to fix rates and to Inanage its aflairs by a board of directors does 
hot exempt it from such reasonable regulations as the State from 

time to time nay see fit to adopt for the in partial rovern- 
1 ment of railroads in the State for the interest of the peo- 
ple. i 

This company may fix rates and collect them within the limits 
of its charter and may earn all it ean within these limits, but it is a 
creature of the State, subject to its government and control, except 
wherein the State has renounced in plain terms its right of regula- 
tion and control. ‘The rights of the company secured by its charter 
must be upheld, and the railroad commission must abstain from 
any interference with these rights; but outside of these bounds and 
as to all those legitimate requirements of legislative authority pre- 
scribed in the interest of the community and. consistent with the 
full enjoyment of its contract rights by the company it must yield 
to the authority of the State to supervise it. 

The act creating the railroad commission is not violative of the 
14th amendment of the Constitution of the United States or of any 
provision of the constitution of the State In) that if creates a com- 
mission and charges it with the duty of supervising railroads. 

As before stated, we do not Intend to eXpress an opinion Ol) al] of 
the provisions of the act. Many questions may arise under it not 
necessary to be now disposed of, and we leave them fur considera- 
tion when presented, We hold that the State had the right Lo 
create an agency of the State to exercise such supervision as it may 
lawfully emp loy over railroads within its limits, and have declared 
the immunity from interference secured to the appellee by its 
chi: irter, and this is all that is hecessary LO dispose of this ease. 

Decree reversed and decree made here to modify the injunction in 
accordance with this opinion. : 
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Campbell, ¢ , delivered the opinion of the court: 

The views announced in Railroad Commission v. Yazoo and Mis- 
sissip pl Valley It. ht. Co. lispose of all the object ions of the ay) pellee 
to the act creating the railroad commission, except as relates to the 
constitutional inhibition upon the State to pass any law impairing 
the obligations of contract. 

The appellee i Is authorized by its charter “from time to time to 
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fix, regulate, and receive tolls and charges by them to be received 
for transportation of persons and property.” Annexed to every such 
grant Is the implied con lition that the charges shall be reasonable, 
because that is the limit of right imposed by “the common law ; and, 
iis the power of the corporation is to be exercised 1n) subordination 
to this tacit condition, it is competent for the Legislature to estab- 
lish an ageney to secure conformity by its creature to the standard 
of reasonableness. The appe llee is not denied the right to fix, reg- 
ulate, and receive just t and proper charges for transportation. That 
right is secured to it by its charter, and is not infringed by the act 
creating a railroad commission. It remains unimpaired. All that 
has been attempted is to secure conformity to what is reasonable and 
proper. The creation of a public agency to stand between the rail- 
road companies and those dealing with them, to see that the obliga- 
tion of the former to be reasonable in their charges 1s duly observed, 
is not an infraction of any right. The final test of reasonableness of 
rates 1s not with the railroad commission, but, as before, with the 
Government, through its judiciary. Fixing rates by the commis- 
sion 1s not final and conclusive against a railroad company. It is 
only prima facie correct, and may be tested in the courts. If the 
action of the commission is just it should prevail; if it is notit may 
be assumed that it will not. Of that none should complain. The 
concession made in the bill of the appellee of the right of judicial 
control to prevent extortion and unjust discrimination is an admis- 
sion of the right of governmental control, and if the State can control 
or supervise at all it may select the agency through which to exert 
its right. 

The appellee is not subject to the absolute control of the railroad 
commission or of the Legislature as to rates for transportation. It 
has rights which must be respected, and there has been no invasion 
ofthem. ‘They are inviolate and inviolable. 

This company must be permitted, as authorized by its charter, to 
fix, regulate, and receive tolls and charges; but this creature of the 
State must submit to the lawful authority of its creator and pro- 
tector to supervise it, so as to guard against any abuse by it of its 

franchise, while it is protected in its fullest enjoyment. 
45 Within the limit of its chartered rights it is safe from inter- 

ference, but it has no right to escape the visitatorial power of 
the State to ascertain if it keeps within these bounds. Corporations, 
like natural persons, must yield to the authority of the State to 
govern, and while they may justly claim that they shall not be de- 
spoiled of their chartered rights they cannot be justified in a claim 
of immunity from the operation of such reasonable regulations as 
the State may adopt for their government In conformity to their 
charters. 

Decree reversed and bill dismissed 


47 And afterwards, to wit, on the 8 day of August, 1855, 
there was filed with the clerk of said supreme court a petition 
for writ of error in words and figures following, to wit: 
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Tue Unitep States or America, State of Mississippi: 
To the Hon. Tim. E. Cooper, chief justice of the supreme court of 
the State of Mississippi: 


The petition of the Natchez, Jackson and Columbus Railroad Com- 
pany respectfully shows unto Vvour honor that on the 20 day of 
April, A. D. 1885, the said supreme court rendered a final decree 
against petitioner in a certain cause wherein John M. Stone, William 
b. Augustus, & William MecWillie, railroad commissioners, were ap- 
pellants and petitioner was appellee, reversing the decree of the 
court below, dismissing petitioner's bill of complaint, and awarding 
against them a recovery of all costs and execution therefor, as by 
reference to the record of said cause will fully appear. In said suit 
was drawn 1p qui stion the validity of a statute of, or an authority 
exercised under, said State on the ground of their being repugnant 
to the Constitution of the United States and the decision was in 
favor of such their validity, or wherein was drawn in question the 
construction of a clause of the Constitution of the United States 
and the decision Wiis against Lhe title, right, privilege, Or ¢ xemption 
specially set up or claimed under such clause of the said Constitu- 
tion, whereby petitioner Is aggrieved and in consequence whereof 
it prays a writ of error, with citation and supersedeas, returnable to 
the Supreme Court of the United States on the seeond ‘Monday In 
October next. Asin duty bound, &e., will ever pray, Ke. 

NATCHEZ, JACKSON AND COLUMBUS 
RAILROAD COMPANY, 
By NUGENT & McWILLIE, Attys. 


Let the writ of error issue as prayed. 
August 6th, 1885. 
TIM. E. COOPER. 
(Chief Justice of thie Supre fide (ourt of thi State of Mississippi. 


Kiled Aug. 8, 1885. 
OLIVER CLIFTON, CVs, 
By C. C. CAMPBELL, D. C. 


4S And on the same day, August S, ISS5, there was filed with 
said petition a writ of error bond in words and figures follow- 
Ing, to wit: 


know all men by these presents that we, The Natchez, Jackson 
and Columbus Railroad Company, principal; James Surget and 
John C. Schwartz, sureties, are held and firmly bound unto John 
M. Stone, William B. Augustus, and William MeWillie, railroad 
commissioners, in the full and just sum of twenty-five hundred dol- 
lars, to be paid to the said John M. Stone, Williain B. Augustus, 
and William MeWillie, railroad commissioners, their certain attor- 
ney, executors, administrators, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our successors, executors, 
and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this third day of August, in the 
year of our Lord one thousand eight hundred and eighty-five. 


— —————— 
NS aE ee Ae Oe 


JOHN M. STONE ET AL., &C. oi 


Whereas lately at a term of the supreme court of the State of 
Mississippi, begun and held on the first Monday of April, A. D. LSS5, 
in a suit depending in said court between Jolin M. Stone, William 
B. Augustus, and William MeWillie, railroad commissioners, of the 
one part, and the Natchez, Jackson and Columbus Railroad Com- 
pany, of the other part, a final decree was rendered against the said 
Natchez, Jackson and Columbus Railroad Company, and the said 
Natchez, Jackson & Columbus Railroad Company having obtained a 
writ of error thereto and filed a copy thereof in the clerk’s office of the 
said court to reverse the said decree in the aforesaid suit. and a citation 
directed to the said John M. Stone, William B. Augustus, and 
William MeWillhie, railroad commissioners, citing and admonishing 
them to be and appear at a Supreme Court of the United States to 
be holden-at Washington the second Monday of October next: 

Now, the condition of the above obligation Is such that if the 

said Natchez, Jackson & Columbus Railroad Company shall 
49 prosecute said writ of error to effect and answer all damages 
and costs if they shall fail to make their plea good, then the 
above obligation to be void; else to remain in full force and virtue. 

Sealed and delivered in presence of— 

WILL. T. MARTIN, = [seac.] 

Pres N., J. aC. kk. R. Co. 
JAS. SURGET. SEAL. 
J. C. SCHWARTZ. os 


Approved by— 
TIM. BE. COOPER, 


f hi ref Sustice : 


THe Stare or Misstssirr1, Adams County: 


Personally appeared before me, the undersigned, clerk of the 
chancery court in and for said county and State, the above-named 
James Surget and John C. Schwartz, who, being duly sworn, depose 
and say they severally that they are severally worth the sum of 
twenty-five hundred dollars in visible property, subject to execution, 
over and above all their just debts and legal exemptions. 

JAS. SURGET 
JAS. C. SCHWARTZ. 


Sworn to and subscribed before me this 3d day of August, A. D. 
. 1885. | 
[ SEAL. | ALLISON H. FOSTER, 
Clerk C hance ry Court, M. (. 


‘ 


Endorsed: Filed Aug. 8, 1855. Oliver Clifton, clerk, by C. ©. 
Campbell, D. C. 


And on the same day, August 8, 1885, there was filed with the 
clerk of said court a writ of supersedeas in words and hgures fol- 
lowing, to wit: 


+> 


oe THE NATCHEZ, JACKSON AND COLUMBUS RAILROAD CO, VS. 
Unitrep STATES OF AMERICA, 

Southern District of Mississippi, § 
The President of the Lnite 7. States Lo John Ml. Stone. William 3. 


Augustus, and William MecWillie, railroad commissioners, Greet- 


ng: 


Seo. 


You are hereby commanded forthwith to abstain and cease 
ov) from all proceedings on. «a final decree of the supreme court 
of the State of Mississippi rendered on the 20th day ol April, 
A. D. 1885, in a suit therein, wherein you were appellants and the 
Natchez, Jackson and Columbus Railroad Company were appellees ; 
to which said fifal decree the said Natchez, Jackson & Columbus 
Railroad Company has sued out a writ of error, returnable into the 
Supreme Court of the United States on the second Monday of Octo- 
ber next, a copy of which writ has been duly lodged with tie clerk 
of the supreme court of the State of Mississipp! this 6 day of Au- 
gust, A. D. 1885, so that the matters in controversy in said suit shall 
remain in the same plight and condition in which they stood before 
the deeree aforeseid was rendered. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 6th day of August, 1SS5 
Witness also James M. Mckee, clerk of the circuit court of the 
United States for the southern district of Mississippi, with*the seal 
of said court hereto affixed, this 6th day of August, A. D. 1885. 
[SEAL. | JAS. M. McKEE, Clerk. 


On this Sth day of August, A. D, 1885, personally appeared before 
me the subscriber hereof, frank Lee, who, being duly sworn, states 
upon oath that he delivered a true copy of the within writ of super- 
sedeas to Charles C Campbell, secretary of the within-named rail- 
road commissioners, on the day of the date hereof. 


FRANK LEF. 


Sworn to and subseribed the 8 day of August, A. LD). 1885. 
[seat] ARCHY McGEHEE, 


U.S. Com’r So. Dist. Miss’ i. 


Endorsed: Filed Aug. 8, 1855. Oliver Clifton, clerk, by C. C. 
Campbell, D. C. 


5] State of Mississippi Supreme Court. 


[, Oliver Clifton, clerk of the supreme court of Mississippi, do 
hereby certify that the foregoing pages contain a true and correct 
copy of the record and proceedings of said supreme courtsin the 
ease of J. M. Stone ef a/., railroad commissioners, v. The Natchez. 
Jackson and Columbus Railroad Company, No. 4601 (including the 
opinion of said court in the ease of J. M. Stone et al. v. Yazoo and 
Mississippi Valley Railroad Company), together with copies of the 
“ petition for writ of error,’ the “ writ of error bond,” and “ super- 
sedeas,” as the same appear of record and on file in my office. 


JOHN M. STONE RET AL... &¢ 30 


Witness my hand and the seal of said supreme court, hereunto 
aftixed at office, at Jackson, this the 14th day of Septem ber, A. D. 
LSS5. 

[Seal State of Mississippi Supreme Court | 
OLIVER CLIFTON, Clerk. 
By C.C. CAMPBELL, D. ¢ 


52 Unrirep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the judges of the supreme court of the State of Missis- 
sippl, Greeting : 

Because in the record and proceedings as also in the rendition 
of the final decree before you or some of you, being the highest court 
of law or equity of the sald State in which il decision could be 
had in the said suit between John M. Stone, William B. Augustus 
and William MeWillie, railroad commissioners, of the one part, and 
the Natchez, Jackson & Columbus Railroad Company, of the other 
part, wherein was drawn in question the validity of a statute of, or 
iil authority exercised under, said State, on the ground of their 
being repugnant to the Constitution of the United States, and the 
decision was in favor of such their validity; and wherein was 

drawn in question the construction of a clause of the Con- 

53 stitution of the United States and the decision was against 

the title, right, privilege, or exemption specially set up or 
claimed under such clause of the said Constitution, treaty, statute, 
or commission, a manifest error hath happened,to the great damage 
of the said Natchez, Jackson & Columbus Railroad Company, as by 
its complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington 
on the 2nd Monday of October next, in the said Supreme 

Court’ to be then and there held, that, the record and proceedings 

uforesaid being inspected, the said Supreme Court may cause further 

to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the sixth day of August, in the year of our 
Lord one thousand eight hundred and eighty-five. Witness also 
Jus. M. MeKee, the clerk of the circuit court of the United States 
for the southern district of Mississippi, this 6th day of August, 1885, 
and also the seal of said court. 


* 


{Seal U.S. Circuit Court, Southern District ) 
\ of Mississippi, 5th Circuit. j 


JAMES M. McKEE, Clerk. 


Lt) THE NATCHEZ, JACKSON AND COLUMBUS RAILROAD CO. VS. 


Allowed by me, to operate as a supersedeas, this 6th day of Aug't, 
LSS5. 
TIM. FE. COOPER, 
Chief dh slice of the Supre sii? (iourt ot the State of Mississippr. 


[ Endorsed:] Writ of error. Filed Aug. 6, 1885. Oliver Clifton, 
clerk, by C. C. Campbell, D. C. : 


54 The United States of America to John M. Stone, William B. 
Augustus, and William MeWillie, railroad commissioners, 

Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next pursuant to a writ of error filed 
1) the clerk’s othice of the supreme court of the State of Mississippi, 
wherein the Natchez, Jackson & Columbus Railroad Company is 
plaintiff in error and you are defendants in error, to show cause, if 
any there be, why the final decree rendered against the said plain- 
tiff in error,as inthe said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in) 
that behalf. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this sixth day of August, in the 
vear of our Lord one thousand eight hundred and eighty-five. Wit- 
ness also Tim. I. Cooper, chief justice of the supreme court of the 


State of Mississippi. 
j Seal U.S. Cireuit Court, Southern District ) 
| of Mississippi, oth Cireuit. i 
JAS. M. McK EEK, 
CVTk U.S. Cireuit Court, So. Dist. of Miss. 
55 On this 8th day of August, in the year of our Lord one 


thousand eight hundred and eighty-five, personally appeared 
before me, the undersigned, United States commissioner in and for 
the southern district of Mississippi, Frank Lee, the subseriber hereof, 
who, being duly sworn, makes oath that he delivered a true copy of the 
within citation to Charles C. Campbell, secretary of the within- 
named defendants in error, railroad commissioners, at his office in 
Jackson, Mississippi, on this day and year aforesaid. 


FRANK LEE. 
Sworn to and subscribed the Sth day of August, A. D. 1885. 
[Seal Archy MeGehee, U.S. Commissioner, Southern Dist. of Mississfppi. ] 
ARCHY McGEHEE. 
U.S. Comm 'r. So. Dist. Miss. 


[ Endorsed : | N.,J.& C. R. R. Co. v. John M. Stone ef al., railroad 
comm'rs. Citation. 


JOHN M. STONE ET AL., &¢. 4] 


o6 In the Supreme Court of the United States. October Term, 
1885. 


THe NAaTcHez, Jackson & Co_umsus R. R. Co. 


THE RAILKOAD COMMISSIONERS OF THE STATE OF MISSISSIPP! 


The appellants, by their attorney, come and say that manifest 
error has intervened to its prejudice in the record and proceedings 
of the supreme court of the State of Mississippi in the above-entitled 
cause, In this, to wit: 

That said court-erred in reversing the final decree of the chancery 
court of Hinds county (first district }, rendered in said cause on the — 
day of ——, A. D. 1584, and dismissing the bill of complaint in said 
cause, whereas the suid decree of the said chancery eourt should have 
been affirmed and the act of the Legislature of Mississippi Wn the bill 
mentioned held to be in violation of the Constitution of the United 
States, art. 1, sec. 10, impairing the obligation of the contract between 
the appellant COMMpany und the State as contained in appellants’ 
charter. 

W herefore the cLpyy llants pray that the decree of said supremne 
court. of Mississippi be reversed and said cause be remanded, with 
directions to said Supreme eourt to enter a decree affirming the de- 
cree of said chancery court. and, as in duty bound, appellants will 
ever pray, etc, 

W. L. NUGENT, 
Atty for A ppe llants. 


| Endorsed :] N., J. & C. R.R. Co. v. The Railroad Commissioners, 
Xe. <Assign’t of errors. 

Endorsed on cover: Mississippi supreme court. No. 355. The 
Natchez, Jackson and Columbus Railroad Company, plaintiff in 
error, vs. John M. Stone, William B. Augustus, and William Me- 
Willie, railroad commissioners. Filed October 9, 1585. 
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l UnitTep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of the 
supreme court of the State of Wisconsin, Greeting : 


Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said supreme court, on 
an ap peal from a judgment of the circuit court for Douglas county, 
Wisconsin, before you or some of you, being the highest « court of law 
and equity of the said State in which a decision could be had in the 
said suit between The Northern Pacific Railroad Company and Irwin 
W. Gates, wherein was drawn in question the validity of a statute 
of the United States, and the decision was against its validity, a mani- 
fest error hath happened, to the great damage of the said Northern 
Pacific Railroad Company, as by his complaint appears, we, being 
willing that the error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid inthis behalf, do 

command you, if judgment be therein given, that then, under 
2 your under your seal, distinctly and openly, you send the record 

and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of Octo- 
ber next,in the said Supreme Court to be then and there held, that, the 
records and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States should be done 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 15th day of November, in the year of our 
Lord one thousand eight hundred and eighty-five. 

[Seal U.S. Circuit Court, Western Dist. of Wisconsin. ] 
Fr. M. STEWART, 
Clerk of the Circuit Court of the United States 
for the Western District of Wisconsin. 


Allowed by— 
ORSAMUS COLE. 
(‘hief Justice of the Supreme Court of Wisconsin. 


3 | Endorsed:] Northern Pacific Railroad Company, pl’ff in 
error, vs. Irwin W. Gates, d’f’t in error. Writ of error. Filed 
Nov. 20, 85. Clarence Kellogg, clerk sup. e’t Wis. 


4 Unitrep STATES OF AMERICA, 88: 


To Irwin W. Gates, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October next, pursuant toa writ of error filed 
in the clerk’s office of the supreme court of the State of Wisconsin, 
1—248 


2 THE NORTHERN PACIFIC RAILROAD CO. VS. IRWIN W. GATES. 


wherein The Northern Pacific Railroad Company is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as in the 
said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Hlonorable (rasmus ¢ ‘ole, chief justice of the supreme 
court of the State of Wisconsin, this 21st day of November, in the 
year of our Lord one thousand eight hundred and eighty-five. 

ORSAMUS COLE, 
Chief Justice of the Supreme Court of Wisconsin. 


lit ne 


5 [Endorsed :] Northern Pacific Railroad Company, pl’ff in 
error, vs. Irwin W. Gates, def’t in error. Citation. Filed 
Dee. LO, SD. Clarence Kellogg clerk sup. et W is. 


tan Bi 


STATE OF WISCONSIN, | 
Douglas ( ounty, j 


gS : 


a 


Martin Pattison, being duly sworn, says that he is the sheriff of 
Douglas county, Wisconsin ; that on the 2nd day of December, A. 
LD). 1885, at Superior, in said county of Douglas, he served the within 
citation on Irwin W. Gates, the person named therein, personally, 
by delivering to and leaving with said Gates a true copy thereof; 5 
and afliant further says that he knows .the said Gates upon whom 
such service was made to be the same person named in said citation 
and to whom the same ts addressed. 


MARTIN PATTISON. 


Sworn to and subscribed before me this Sth day of December, A. 
ID. 1885. 
[Seal Henry S. Butler, Notary Public, Douglas County, Wis. ] 
HENRY S. BUTLER. 
Notary Public. Douglas County, Wis. 


F Supreme Court of the United States. 
InwIn W. Gates vs. NORTHERN Pactric Rattroap Company. 


Know all men by these presents that we, The Northern Pecifie 
Railroad Company, as principal, and Peter I. Bradshaw and Dents 
Dean, of Superior, in the county of Douglas and State of Wisconsin, 
es sureties, are held and firmly bound unto Irwin W. Gates, of said 
Superior, mn the sum of five thousand dollars, to be paid to the said 
Irwin W. Gates, his executors or administrators: to which payment, 
well and trulv to be made, we hereby bind ourselves and our and 
each of our heirs, executors, and administrators, jointly and sevefally 
firmly by these presents. ‘ : 

Sealed with our seals and dated this 16th day of November, A. D. 
1885. 

Whereas the above-named Northern Pacific Railroad Company 
has prosecuted a writ of error in the Supreme Court of the United 


’ 
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States to reverse the decision of the supreme court of the State of 
Wisconsin affirming the judgment rendered by the circuit 
7 court for Douglas county, Wisconsin, in said action : 

Now, therefore, the condition of this obligation is such that 
if the said. Northern Pacific Railroad Company shall prosecute its 
said writ of error to effect and answer all costs and damages if it 
shall fail to make good its plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 

NORTHERN PACIFIC RAIL- 
ROAD COMPANY, | 

By T. F. OAKES, Vice-Pres’t. [Seat. 
PETER E. BRADSHAW. | sEAL. 
DENIS DEAN. ‘SEAL. 


Sealed and delivered in presence of— 
C. K. CATLIN. 
HIRAM HAYES. 


UNITED STATES OF AMERICA, ee 
Western District of Wisconsin, | ~ 


Peter E. Bradshaw and Denis Dean, being duly sworn, each for 
himself on his oath says that he is worth the sum of five thousand 
dollars over and above all his just debts and liabilities. 

PETER E. BRADSHAW. 
DENIS DEAN. 


Sworn to before me this 16th day of November, A. D. 1885. 
HIRAM HAYES, 


lL’. S. Court Commissioner for the Western Dist. of Wisconsin. 


The foregoing bond is approved as to form and sureties. 
ORSAMUS COLE, 
Chief Justice Supreme Court of Wisconsin. 


S Pleas before the supreme court of the State of Wisconsin, at 
at a term thereof begun and held at the capitol, in Madison, the 
seat of government of said State, on the second Tuesday, to wit, 
the eleventh day, of August, A. D. 15885. 

Present: Orsamus Cole, chief justice; William P. Lyon, Dawid 
Taylor, Harlow 8. Orton, and John B. Cassoday, associate justices ; 
Clarence Kellogg, clerk. 

Be it remembered that heretofore, to wit, on the second day of 
July, in the year of our Lord one thousand eight bundred and 
eighty-five, came into the office of the clerk of the supreme court of 
the State of Wisconsin, by its attorney, The Northern Pacific Rail- 
road Company, and filed in said court its certain notice of appeal and 
undertaking, according to the statute in such case made and pro- 
vided, and also the return to such appeal of the clerk of the circuit 
court of Douglas county, in said State, in the words and figures 
following—that is to say : 
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9 Circuit Court, Douglas County. 


InwiIn W. GATES 
sR. 


The NortTuern Pactric RAILROAD COMPANY, 


To S. Bacon and White & Bower, attorneys for plaintiff, and Charles 

Lord, clerk of the aforesaid court : 

Please take notice that the defendant, The Northern Pacific Rail- 
road Company, appeals from the judgment rendered by the above- 
named court herein, entered on the 25th day of March, A. D. 1885, in 
favor of the plaintiff and against the defendant, and from the w hole 


and every part thereof. 


Yours, ete., W. A. HAMILTON, 
Attorney for Defendant. 


(Endorsements:) Due service by copy of the within notice ac- 
cepted this 9 day of June, 1885. S. Bacon, attorney for plaintiff, 
per S. F. White, of counsel. Filed June 24th, 1885. Chas. Lord, 
clerk of cir. c't, by H. E. Laffette, deputy. W. A. Hamilton, att’y 
for def’t. Filed July 2d, 1885. Clarence Kellogg, cl’k of sup. c’t. 


10 Circuit Court, Douglas County. 


[Inwin W. Gates, Plaintiff & Respondent, 
vs. 
Tue NortHern Paciric RAtLroaAp Company, Defendant & Ap- 
pellant. 


Whereas, on the 25th day of March, A. D. 1885, in the circuit 
court of and for Douglas county, Wisconsin, Irwin W. Gates. the 
above-named respondent, recovered a judgment against The North- 
ern Pacific Railroad Company, the above-named appellant, for 
1,843.11 dollars damages and 156.75 dollars costs, amounting in the 
aggregate to 1,979.86 dollars damages and costs; and the above- 
named appellant, feeling aggrieved thereby, intends to appeal there- 
from to the supreme court ‘of the State of Wisconsin: 

Now, therefore, we, Neil Smith, of the town of Superior, county of 
Douglas and State of Wisconsin, and , of the town of Su- 
perior, county of Douglas and State of Wi isconsin. do hereby, pur- 
suant to the statute in such case made and provided, unde rtake that 
the said appellant will pay all costs and damages which may be 
awarded against it on said appeal, not exceeding two hundred and 
fifty dollars; and do also undertake that if the said judgment so ap- 
pealed from, or any part thereof, be affirmed the said appellant will 

pay the amount directed to be paid by the said judgment, or 
11 the part of such amount as to which the said judgment shall 

be affirmed, if it be affirmed only in part, and all damages 
which shall be awarded against said appellant on the said appeal. 
NEIL SMITH. 
WM. B. BANKS. 
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STATE OF WISCONSIN, | __. 
Douglas County, _ 

Neil Smith, being duly sworn, says he is one of the subscribers to 
the foregoing undertaking; that he is a resident of the State of Wis- 
consin, and is worth the sum of two thousand dollars over and 
above all his debts and liabilities in property within the State of 
Wisconsin not by law exeinpt from execution. 


NEIL SMITH. 


Subscribed and sworn to before me this 9th day of June, A. D. 
1885. 
W. A. HAMILTON, 
Notary Public. 
STATE OF WISCONSIN, | 
Douglas County, j 


* Oe 


Wm. B. Banks, being duly sworn, says he is one of the subscribers 
to the foregoing undertaking; that he is a resident of the State of 
Wisconsin, and is worth the sum of two thousand dollars over and 
above all his debts and liabilities in property within the State of 
Wisconsin not by law exempt from execution. 


WM. B. BANKS. 


Subscribed and sworn to before me this 9th day of June, A. D. 
L885. | 
W. A. HAMILTON, 
Notary Public. 


(Endorsements:) Due service of the within bond, by copy, ac- 

cepted this 9 day of June, 1S85. 5S. Bacon, att’y of pl’ff, per 

12 S. F. White, of counsel. Filed June 24th, 1885. Ch’s Lord, 

clerk of cir. c't, by H. E. Laflette, deputy. W.A. Hamilton, 

att’'y for def’t. Filed July 2d, 15885. Clarence Kellogg, clerk of 
sup. e’t, Wis. 


Circuit Court, Douglas County. 


Inwin W. Gares, Plaintiff, 
i's 


Tue NortTHerRN Paciric Rattroap Company, Defendant. 


The State of Wisconsin to the said defendant and each of them: 

You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
the above-entitled action in the court aforesaid, and in case of your 
failure to do so judgmeut will be rendered against you according to 
the demand of the complainant, of which a copy is herewith served 
upon you. 

WHITE & BOWER anv STEPHEN BACON, 
Plaintiff’- Attorney-. 

P. O. address: Superivr, Douglas Co., Wis. 
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(Endorsements.) 


STATE OF WISCONSIN, | 
County of Douglas, | 


- 88° 


13 I, Lewis C. Thompson, sheriff of the county of Douglas, do 

hereby certify that I served the within summons and an- 
nexed complaint on the within-named defendant, The Northern 
Pacific Railroad Company, by delivering to and leaving with their 
ticket agent, Eugene L. Harrison, personally, true and correct copies 
thereof, at their depot in Superior, Douglas county, Wisconsin, on 
this 16th day of February, A. D. 1554. 

LEWIS C. THOMPSON, 
Sheriff Douglas County, Wisconsin. 


lees : 
oT ean i ne 
I Ala ia cciticitaessmmnsailniciinnis 20 
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2 50 Paid. 
Filed March 11th, 1884. 
CHARLES LORD, 
Clerk Oir. C't. 
Filed July 2, 1885. 
CLARENCE KELLOGG, 
Clerk Sup. C’t Was. 


STATE OF WISCONSIN: 
Cireuit Court, Douglas County. 


Inwin W. Gates, Plaintiff, 
vs. 


THe Nortruern Paciric Raitroap Company, Defendant. 


The complaint of plaintiff shows to the court— 

I. That at the time of the commission of the grievances by defend- 
ant hereinafter stated plaintiff’s assignors, Alphonso A. Maxim, 
Edward F. Le May, and Eugene Bb. Crane, were copartners, engaged 
in business at Superior, Wisconsin, under the firm name of Maxim, 
Le May & Crane; that their business was the sorting, booming, 
rafting, towing, and delivering logs run down the Nemadji river, 
collecting and assorting them at the sorting grounds in the waters 

near the mouth of said river and taking them therefrom to 
14 the various mills around St. Louis Bay, at Duluth and 
vicinity, where the same are sawed into lumber. : 

If. That the defendant is a corporation, organized and existing 
under and by virtue of a law of Congress, authorized to build a rail- 
road, and which has actually built and is operating a railroad, part 
of which lies in the State of Wisconsin, and by the operating of 
which the defendant has committed the grievances of which plain- 
tiff complains. 


een 
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III. That the defendant in constructing its railroad has built and 
operates a bridge across the Nemadji river, in Douglas county, Wis- 
consin, which is, at that point and above, a navigable stream and 
navigi able for steam- tugs and other craft and for logs and other float- 
ables; that said bridge | has a draw in it so constructed as when open 
to allow the passage of steam-tugs and other craft of like nature, 
and it was and is the duty of said defendant in operating and using 
its said road and bridge to keep said draw open at any and all times 
wheu the stream is required for the use of tugs and other craft nav- 
igating the same and is not in actual use for the passage of trains, 
so that said bridge shall not be an unnecessary obstruction to the 
navigation of said stream. 

IV. That the said Nemad)i river is used for lumbering purposes ; 
that large quantities of pine saw-logs are cut along and near said 
stream and its tributaries and run down the same for manufacture 

into lumber atthe mills around St. Louis Bay, at Duluth and 
15 vicinity ; that the ordinary and necessary method of collecting 

these logs and delivering them to the various owners is by 
sorting them out near the mouth of said Nemad)i river above said 
bridge, collecting them into booms or rafts at that point, and towing 
them thence with tugs to the various mills where they are to be 
manufactured. 

V. That said plaintiffs assignors, Maxim, Le May & Crane, were 
engaged in said usual manner of sorting, booming, towing, and de- 
livering said logs during the fall of 1882, and were delayed by the 
neglect and refusal of said defendant to open said draw in said 
bridge or to allow the same to be opened, although the same was 
not in use at any of said times for the passage of trains, on the fol- 
lowing times and occasions during the month of September, 1882, to 
wit: On the second of September the tug John Pridgeon, then in 
the employ of said plaintiff’s assignors at the fixed and reasonable 
price of three dollars per hour, was delayed by such neglect and re- 
fusal in passing through said bridge with a tow of logs for the pe- 
riod of tour hours, and at the same time four raftsmen and twenty- 
nine men at the booms, employed by said plaintiff’s assignors, were 
by reason of said detention kept idle and their services rendered use- 
less for $} day; and again,on the eighth of said month the said tug, 
then in the service of plaintiff’s assignors, was again hindered and 
delayed in like manner for the pe riod of three hours, and thirty- 
three men, as before,employed by the plaintiff's assignors were kept 
idle for } day; and again, on the 2%th of said month the said tug, 
in the employ of said plaintiff’s assignors, was again in like man- 

ner hindered and delayed for twenty-four hours, and ten men 
16 employed, as béfore stated, by plaintiffs assignors were kept 

idle and their services rendered useless for one day, and at 
none of said times was said bridge in use for the passage of trains, 
and the men thus kept idle through such neglect of the defendant 
were receiving and were rei isonably worth three dollars each per day 
wages, so that the whole damage arising and accruing to said Maxim, 
Le May & Crane for said month amounted to two hundred and 
twenty-two dollars. 
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VI. Again in the spring of 1883, at the opening of navigation, 
the said Maxim, Le May & Crane were engaged in the same busi- 
ness as the fall before, under a contract with the Nemadji Boom 
Company, whereby they were to receive the sum of forty-three cents 
per M feet for sorting, rafting, booming, and delivering said logs, 
which was and is only a reasonable and fair compensation for said 
services, tuking the whole season together and regard being had to 
the fact that logs must be so handled during the whole season ; 
that the sorting ground for‘said logs near the mouth of said Nemadji 
river is so situated that such sorting, rafted, towing, and delivering 
can be most cheaply and expeditiously performed during the early 
spring season when the water in the river is high from the thawing 
of the winter’s snow and the early spring freshets; and the whole of 
said logs ran down said stream in the spring of 1885 in time for such 
early sorting and delivery, and which amounted to fifteen million 
feet in said spring, could, if said work had not been obstructed and 

prevented by the acts of said defendant herein complained of, 
17 have been done and performed at a cost and expense of twenty 

cents per M feet, leaving to said Maxim, Le May and Crane a 
net profit of twenty-three cents per M feet on the logs so sorted and 
delivered by them, while if the same were delayed till later in the 
season there would be no profit in the same at forty-three cents per 
M feet, and the cost and expense of such sorting, rafting, towing, 
and delivery at the later date at which the same was compelled to 
be made on account of the delay caused by the acts of defendant 
herein complained of was nearly or quite the sum of forty-three 
cents per thousand feet instead of twenty cents per M feet, that it 
would have cost for said fifteen million feet if made upon the high 
water of the early spring, as it would and might have been but for 
the negligent acts of said defendant hereby complained of and which 
yrevented such work being done; that said plaintiff's assignors, 
Maxim, Le May & Crane, reasonably expected that said obstructions 
to the navigation of said streams would not be maintained during 
the year 1885, but that defendant would make provision for open- 
ing said draw whenever the stream should be needed for the navi- 
gation of tugs and logs, and at great cost and expense procured 
chains and other implements and machinery for sorting, rafting, 
towing, and delivering said logs,and nired tugs to tow said rafts and 
logs, and on the 24th of April, 1883, commenced their said work ; 
that said plaintiff's assignors, on that day, came with the tug Nellie 
Cotton, hired by them at the agreed and reasonable price of 
five dollars per hour, to said bridge with two scow-loads of 
rigging for use at the booms and were delayed, by the neglect 

and refusal of said defendant to open said bridge, though 
18 no trains were at the time passing over the same, for the period 

of six hours, at a loss and expense of thirty dollars paid to 
the said: tug and three dollars paid to two men at work on said 
scows while so delayed. At this time plaintiff’s assignors notified 
defendant, through their agent at Superior, of the necessity of said 
bridge being kept open, of the damage that would result to their 
business if it was not kept open, and that they should look to the 


sl EE 0 9 Fi 


ee, 


2 ae eee 


THE NORTHERN PACIFIC RAILROAD CO. VS. IRWIN W. GATES. 9 


defendant company to make good all damage to them caused by 
such obstruction; that the defendant did not keep said bridge open, 
though it was seldom used for the passage of trains, but constantly 
neglected and refused to keep the same open, except occasionally for 
a short time, and hindered and obstructed the navigation of said 
stream,so that plaintiff's assignors were compelled to cease their said 
work until the 24th of May, 1883, when they were first able to go 
on with their said work, at which time the water had so lowered in 
the said stream that there was no profit in said contract, and that 
said work of sorting, rafting, towing, and delivering said logs, which 
might have been done if done at the time of high water, when it 
might have been done but for the acts of defendant complained of 
at an expense of twenty cents per M feet, could not be y sone at an 
expense of less than forty-three cents per M feet, and actually cost 
said sum of forty-three cents per M feet; and plaintiff's assignors 
thereby, through said acts of defendant, lost the said difference of 
twenty-three cents per M feet in the sorting, rafting, towing, and de- 

livering of said fifteen million feet of saw-logs which they 
19 were delayed and hindered in so handling. 

That in making various attempts during said time to carry 
on their said business said Maxim, Le May and Crane were put to 
the following expenditures in addition to those hereinbefore men- 
tioned : On the 30th of April the tug Nellie Cotton, employed by 
said Maxim, Le May & Crane at the stipulated and reasonable price 
of five dollars per hour in this said business, was hindered and de- 
layed at said bridge by the closing of said draw and lost two hours 
time thereby. On the second of May the same tug so employed had 
passed through the bridge on her way up the river after some rafts 
of logs and on her return found the said draw in said bridge need- 
lessly closed, and was delayed by the neglect and refusal of said de- 
fendant to open said draw for fourteen and one-half hours at a cost 
of $5.00 per hour, paid for the use of said tug, which was a reason- 
able price therefor, and at a further cost and damage to the chains 
and for the use of the chains and the loss of time of the men em- 
ployed upon the rafts of seventy-five dollars. On the 4th of May 
the tug John Martin, employed by plaintiffs assignors at the reason- 
able price of four dollars per hour, was detained by the closing of 
said bridge, without cause or occasion therefor, two and one-half 
hours. On the fifth day of May the tug Minnie Lemont, on her way 
up the stream, was detained at the bridged 2} hours by the same be- 
ing closed without need therefor, and upon her return with a tow of 
logs the defendant's agents in charge of said bridge closed the same 
without any necessity therefor on account of the passage of trains 

when the tug and its tow of logs was within three hundred 
20 or four hundred feet of said bridge and when it was impos- 

sible for the tug to return and tow them back, and it was 
compelled to run into the bank, and the logs broke out of the rafts 
and broke up the chains by which they were rafted together and 
caused the plaintiff's said assignors a cost of seventy-five dollars to 
pay for the time lost by the said tug which was then in their said 
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employ to repair said chains and again to pick up said logs and get: 
them into shape to tow them. | 
VII. That on the ninth day of February, 1884, said Maxim, Le 
May «& Crane, for a valuable consideration to them duly paid, sold, 
assigned, and transferred their right of action hereinbefore set forth 
against said defendant to plaintiff, who is now the owner and holder 
of the same. Wherefore the plaintiff demands judgment against 
the defendant for the amount of the damages so as aforesaid sus- 
tained by his assignors and by them assigned to plaintiff, amount- 
ing, as above set for- in detail, to three thousand nine hundred and 
forty-seven & ,°°, dollars, with interest thereon at seven per cent. 
from the first of June, 1883, and for his costs and disbursements of 
this action. 
WHITE & BOWER anp 
STEPHEN BACON, 
Attorneys of Plaintiff, Supe rior, Douglas Co., Wis.’ 


21 ° STATE oF WIsconsIN, |... 
County of Douglas, | de 

Alphonso A. Maxim, being duly sworn, deposes and says that he 
is agent of plaintiff in the foregoing-entitled action; that the fore- 
going complaint is true of his own knowledge, except as to the 
matters therein stated on information and belief, and as to those 
matters he believes it to be true. Deponent further says that the 
reason why this verification is not made by the plaintiff is that all 
the material allegations of the complaint are within the personal 
knowledge of this deponent and are not within the personal knowl- 
edge of said plaintiff. : 

ALPHONSO A. MAXIM. 


Subscribed and sworn to before me this 16th day of February, A. 
D. 1884. . 
[Seal of Notary. ] 
STEPHEN BACON, 
Notary Public -in and for the Jounty of 
Douglas, State of Wisconsin. 


(Endorsements:) Complaint. Original. Filed in circuit court 
March 11, 1884. Charles Lord, cl’k. Filed in supreme court July 
2, 1885. Clarence Kellogg, cl’k. White and Bower & Stephen Ba- 
con, att’ys for pl'ff, Superior, Wis. 


22 STATE OF WISCONSIN: 
Cireuit Court, Douglas County. 


[IRWIN W. Gates, Plaintiff, ' 
v8. 
THe NorTHERN Paciric RAILroaAp Company, Defendant. 
[In this cause plaintiff, by leave of court, on the trial, amends his 


complaint as follows: 
1. By inserting in the first paragraph of his complaint, in folio 


ee 
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one, after the word “Crane” and before the words “ were copart- 
ners” the words “so far as the same were committed subsequent to 
Oct., 1882,” and by inserting at the end of said first paragraph the 
words “that at the time of the commission of the grievances herein- 
atter mentioned, SO far as the Same were committed prior to the 
eighteenth of October, 1882, said Alphonso A. Maxim and Edwin 
K. Le May and one Alfred Merritt were copartners engaged in the 
same busines as above described under the firm name of Maxim, 
Le May & Merritt; that on the 18th day of October, 1882, said 
Alfred Merritt sold and conveyed all his interest in said firm, both 
that already accrued and that to accrue, to said Eugene B. Crane, 
who was accepted by said Maxim and Le May as a partner in the 
place and stead of said Merritt, whereby the right of action for the 
grievances hereinafter set forth so far as the same before vested in 
said Merritt thereafter vested in said Crane, and said right of action 
became part of the assets of the said firm of Maxim, Le May and 
Crane.” : 
23 '2. Amends the fifth paragraph by using in the first and 
second lines thereof “ Maxim, Le May & Merritt,” instead of 
“ Maxim, Le May & Crane.” 

3. Amends the sixth paragraph, in line 6 thereof, by inserting the 
word “twenty-five” instead of “forty-three” after “of” and before 
‘cents” and by inserting the words “as far as the mouth of the 
Nemadji river” after “ logs” and befor- “which,” in line 8 of said 
parakraph, both these amendments being in folio eight of the com- 
plaint; by striking out the word “twenty,” in line 26 of said para- 
graph, and inserting in place thereof the word “eight,” and by 
striking out the word “twenty-three,” in lines 27 & 28 of said para- 
graph, & inserting in place thereof “seventeen,” both these amend- 
ents being in folio 10 of the complaint, and thereafter in said para- 
graph inserting the word “twenty-five” in place of the word “forty- 
three,” the word “eight” in place of the word “twenty,” and the 
word “seventeen” in place of the word “twenty-three” wherever 
said words occur. 

4. Amends the demand for judgment by striking out the words 
“nine hundred” between the words “thousand” and “and” in 
folio 23 of the complaint. 

S. BACON anp 
WHITE & BROWN, 
Attorneys of Plaintiff. 


(Endorsements:) Amendments to complaint allowed on trial, 
Filed in cireuit court Feb. 4, 1885. Charles Lord, clerk. Filed in 
supreme court July 2, 1885. Clarence Kellogg, clerk. 5S. Bacon & 
White and Bower, att’ys for pl’ff. 
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Demurrer. 


24 


STATE OF Wisconsin, Douglas County : 


Circuit Court, Douglas County. 


Inwin W. Gates vs. NorTHERN Pactric RAILROAD COMPANY. 


And now comes the defendant and demurs to the complaint of 
the plaintiff on the ground that the same fails to state any cause of 
action against this defendant. 

, W. A. HAMILTON, 
Defendant's Attorney. 


STATE OF WISCONSIN, | 
Douglas County, 4} 


> Bed « 


W. A. Hamilton, being first duly sworn, deposes and says that he 
served the within demurrer on Irwin W. Gates March 6, 1884, by 
leaving a copy with him personally. 


W. A. HAMILTON. 


Subscribed and sworn to before me this 7th day of March, A. D. 
1884. ) 
CHARLES LORD, 
Clerk of the Circuit Court. 


(Endorsements:) Demurrer. Filed March 7th, 1884. Charles 
Lord, clerk of cir. c’t. Filed July 2, 1885. Clarence Kellogg, clerk 
of sup. c’t Wis. W. A. Hamilton, def’t’s att’y. 


25 Cireuit Court, Douglas County. 


[Inwin W. Gates, Plaintiff, 
vs, 
THe NORTHERN Paciric Rattroap Company, Defendant. 


This cause coming on to be heard on the issue of law arising on 
the defendant's demurrer to the complaint herein, after hearing Mr. 
White for the plaintiffand Mr. Clough for the defendant, on mo- 
tion of White & Bower and Stephen Bacon, attorneys for the plain- 
tiff, it is ordered that the said demurrer be, and the same is, over- 
ruled, with leave to the defendant to serve an answer herein within 
20 days after the service on him of a copy of this order. 


Dated Noy. 7, 1884. 


S. H. CLOUGH, 
Circuit Judge. 


THE NORTHERN PACIFIC RAILROAD CO. VS. IRWIN W. GATES. 13 


26 STATE OF WISCONSIN : 
Circuit Court, Douglas County. 


Irwin W. Gates, Plaintiff, 


Ture NortTuern Pactric Rattroap Company, Defendant. 


The defendant, answering the complaint of the plaintiff, admits 
itself to be a corporation, as in the complaint alleged; that in con- 
struciing and operating its railroad it has built and operated a 
bridge across the Nemadji river, in this county; that at and above 
the point where the said bridge is located the said river is a stream 
navigable by steam-tugs and by logs; that said hridge is provided 
with a draw adapted to be opened for the passage of steam-tugs and 
other craft; that the said river is used for lumbering purposes ; that 
considerable quantities of pine saw-logs are cut along.said stream 
and its tributaries and are floated down the same to be manufact- 
ured into lumber by the mills located upon and about St. Louis 
Bay; that the ordinary and usual method of collecting and deliver- 
ing such logs is by uniting the same into rafts near the mouth of 
said river, and that when so united it is customary to deliver the 
same at the several mills aforesaid by towing the same thither with 
steam -tugs. 

Further answering, the defendant says as to whether the said 
Alphonso A. Maxim, Edward FI. Le May, and Eugene Bb. Crane 

were ever copartners, as alleged in the complaint, and as to 
27 whether they, as such copartners, ever made the assignment 

and transfer alleged in the 6th paragraph of the complaint, 
the defendant has no knowledge or information sufficient to form a 
belief. 

Further answering, the defendant denies each and every allega- 
tion of the complaint not hereinbefore specifically admitted or 
denied, and denies that by reason of any of the matters in the com- 
plaint referred to the plaintiff has suffered any damage whatsoever. 

Wherefore the defendant prays to be hence dismissed with its 
costs and disbursements in this action. 

: W. A. HAMILTON, 
Attorney for Defendant. 


(Endorsement. ) 


Due service of the within complaint received and accepted by 
copy this 26th day of Nov., 1884. 
STEPHEN BACON, 
Att'y for PUft. 


' 
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STATE OF MINNESOTA, | : 
. > ae = _ x 
County of Ramsey, | 


W. P. Clough came before me personally, and, being duly sworn, 
doth say that he is an officer, to wit, the counsel, of The Northern 
Pacific Railroad Company, the defendant in the above-entitled ac- 
tion; that the foregoing answer is true of his own knowledge, ex- 
cept as to those matters therein stated on his information and be- 
lief, and as to those matters that he believes it to be true. 


W. P. CLOUGH. —* 


Subscribed and sworn to before me on this 25th day of Novem- 
ber, A. D. 1884. 
[SEAL. | E. T. STEVENSON, 
Notary Public, Ramsey Co., Minn. 


28 (Endorsements:) State of Wisconsin. Douglas county cir- 
cuit court. Irwin W. Gates, plaintiff, vs. The Northern Pacific 
R’y Co., defendant. Answer. Filed this 26th day of November, 
1884. Charles Lord, clerk cir. c’t. Filed July 2, 1885. Clarence 
Kellogg, clerk sup. ct Wis. W. A. Hamilton, def’t’s att’'y, Superior, 
Wis. 
Notice of Trial. 
STATE OF WISCONSIN, County of Douglas ‘ 
Circuit Court, Douglas County. 


Inwin W. Gates, Plaintiff, 
is. 


Tue Nortuenn Pactric RaAtLtroap Company, Defendant. 


Sir: You will please take notice that the issue of fact joined in 

the above-entitled action will be brought on for trial at the next 

regular term of the circuit court aforesaid appointed to be held in 

and for the county of Douglas, at the court-house, in the town. of 

Superior, in said county, on the fifteenth of December, 1884, at the 

opening of said court on that day or as soon thereafter as counsel 
can be heard. | 
Yours respectfully, STEPHEN BACON & | 
WHITE & BOWER, = 

Attorneys for Plaintiff. 


Dated November 29, A. D. 1884. 

To W. A. Hamilton, attorney for defendant. 

29 (Endorsements :) Notice of trial. Dueservice of the within 
notice is hereby admitted this first day of December, A. D. 

1884. W. A. Hamilton, att’y for def’t. Filed December 3rd, 1884. 

Charles Lord, clerk cir. c’t. Filed July 2,1885. Clarence Kellogg, 

clerk sup. c’t Wis. White & Bower & 8S. Bacon, att’ys for pl’ff. 
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STATE OF WISCONSIN: 
Circuit Court, Douglas County. 


Inwin W. Gates, Plaintiff, 


Tue NortTHERN Paciric Raitroap Company, Defendant. 


In this cause plaintiff asks the court to charge as follows: 

I. The only right which the defendant has to maintain the bridge 
over the Nemadji, on account of which complaint is made, is con- 
ditional that a draw be constructed in the bridge and opened when 
the river at this point is required for the navigation of boats and 
tugs, and when this duty was neglected the bridge became and was 
a complete obstruction to the navigation of the river, and the de- 
fendant was responsible therefor aud for all special damage occa- 
sioned thereby. 


[On margin in lead pencil :| Waived by pl’ff. 


1. The jury are instructed that if they shall find from the evi- 
dence that tugs in the employ of Maxim, Le May and Crane 
30 were detained at the defendant’s bridge over the Nemadji 
river by reason of the negligent failure of the defendant to 
open the draw of said bridge upon the demand of said Maxim, Le 
May and Crane or their servants, then the plaintiff is entitled to 
recover from the defendant in this action the actual vost to Maxim, 
Le May & Crane of the tugs and men so detained during such de- 
tention. 
Refused. 
Defendant excepts. 
W. A. HAMILTON, 
Def’t’s Att'y. 


2. The jury are instructed that the plaintiff is not entitled to re- 
cover in this action any damage sustained by Maxim, Le May & 
Crane by reason of their inability to procure tugs capable of navi- 
gating the Nemadyji river above the defendant’s bridge. 

Refused. 

Defendant excepts. 

W. A. HAMILTON, 
Def't’s Att’y. 


3. The jury are instructed that the plaintiff is not entitled to re- 
cover in this action for any damage sustained by Maxim, Le May 
& Crane by reason of the subsidence of the water in the Nemad)ji 
river. 

Refused. 

Def’t excepts. 


W. A. HAMILTON, 
Def’t’s Att'y. 


16 THE NORTHERN PACIFIC RAILROAD CO. VS. IRWIN W. GATES. 


4. The jury are instructed that the plaintiff is not entitled to re- 
cover in this action for any damage sustained by Maxim, Le May 
& Crane by reason of their detention at the defendant’s bridge over 
the Nemadji river, together with either the low stage of the water 
in said river or the inability of said Maxim, Le May & Crane to 
hire tugs capable of navigating said river above defendant’s bridge. 
5. The court instructs the jury that if they shall find from the 

evidence that there were two or more causes concurring to 
ol prevent Maxim, Le May & Crane from realizing profits on 

their contract to bring down the logs as mentioned in the 
complaint, and that one of those causes was the detention of their 
tugs at the defendant’s bridge, and another was the inability of said 
Maxim, Le May & Crane to procure tugs capable of navigating the 
water of the Nemadji river above said bridge, and another was the 
low stage of the water in said river, and that without the concur- 
rence of all of said causes or of two of them the said Maxim, Le 
May, or Crane would have realized such profits, then the plainuff 
cannot recover in this action any profits the said Maxim, Le May «& 
Crane were so prevented from realizing. 
Refused. 
Defendant excepts. 

W. A. HAMILTON, 
Def't’s Att'y. 


6. The jury are instructed that the plaintiff is not entitled to re- 
cover in this action for damages occasioned to Maxim, Le May & 
Crane by reason of the failure to open defendant’s bridge, unless 
upon the occasion of such failure to open said bridge said Maxim, 
Le May W& Crane demanded the opening of the bridge by the de- 
fendants to allow the passage of their tugs. 

Not charged literally because it was charged in substance. 

Defendant excepts. 

W. A. HAMILTON, 
Def't- Att'y. 


7. The court instructs the jury that it was the privilege of the de- 
fendant to keep its bridge over the Nemadji river closed at all 
times, except when a tug or vessel desiring to pass through de- 
manded that it should be opened. 

Charged in substance. 


8. The court instructs the jury that it was the duty of Maxim, Le 
May and Crane to have avoided damages by delay at defendant’s 
bridge over the Nemadji river if they could have done so, 

o2 and if the damages claimed in the complaint could have been 
avoided at the expenses of putting a joint in the smoke-stack 

of any tug in their employ it was their duty to have done so, and 
in that case the plaintiff would be entitled to recover in this action 
only for the expenditure that would have been necessary to put such 


. 
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joints in such smoke-stacks and such actual damages as they would 
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have suffered by reason of the delay in putting in such joints. 
Refused. 
Defendant excepts. 
W. A. HAMILTON, 
Def’t’s Att'y. 


The court instructs the jury that the plaintiff cannot recover any 
of the damages claimed in this action on account of profits on the 
contract in the complaint set forth, because they are too remote and 
not the proximate result of defendant's acts. 

Refused. 

Deft excepts. 

W. A. HAMILTON, 
Def't’s Att'y. 


If the jury shall find from the evidence that the profits claimed 
in the complaint were contingent or depending upon facts and cir- 
cumstances beyond plaintiff's control, then such profits cannot be 
recovered as damages in this action. 

Refused. 

Deft excepts. 

W. A. HAMILTON, 
Def’t’s Att'y. 


The court instructs the jury that if there were tugs capable of 
navigating the Nemadji river above defendant’s bridge and Maxim, 
Le May «& Crane failed or neglected to hire such tugs, the plaintiff 
cannot recover damages in this action for any delay occasioned by 
such neglect or refusal. 

Refused. 

Def’t excepts. 

W. A. HAMILTON, 
Def’t's Att'y. 


It being shown by the evidence that the plaintiff, Irwin W. 
Gates, is not the owner and holder of the claim sued upon 
and has no interest in the same, but that said claim was as- 
signed to said plaintiff for the purpose merely of bringing this ac- 
tion, he agreeing toapply the proceeds thereof in payment of certain 
debts of Crane & Maxim, two of said assignors, in his hands, and 
pay the surplus to said Maxim, Le May & Crane, who are the real 
parties in interest in this action, the plaintiff cannot recover and the 
defendant is entitled to a verdict under the direction of the court. 

Refused. 

Defendant excepts. 


we 
> * 
we 


W. A. HAMILTON, 
Def't’s Att'y. 


(Endorsements:) Instructions. Filed June 26th, 1885. Charles 
Lord, clerk cir. c’t. Filed July 2,1885 Clarence Kellogg, clerk sup. 
c’'t Wis. 
v—248 
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Plaintiff's Bill of Costs for Taxation. 


STATE OF WISCONSIN: 


Cireuit Court, Douglas County. 


Inwin W. Gates, Plaintiff, 
is, 


NORTHERN Paciric RAILROAD COMPANY, 


Costs by statute under section 2921 Rev. St.: 


Defendant. 


NI i clacanaths nist alate een EMER ern RE Eo $3 00 
Term fee (2 terms) (a $2.00_. ASSO a ici 
Drawing compernint, 24 follies... ...ccccsacscan 6 OU 
Copying coenpinint ...... 222 220 en ncwosn cececees 2 88 
Drawing summons «& copy there SB ti. o7 
3 ee Oe an eitussnierniintbeblionialianns > OO 
Brief & copies on demurrer_._..-.-..--... 3 00 
Examination of witness books... .---—- RRs 50 
ee ee i cicicireicicittrcnscinnniipcaianiiinatiiaien 12 0O 
rN iseiitisstsen: itn estpaaitepsiimientinanioh animababiaieel 75 
Oe re I scenic eerie 
Disbursements. 
Se iin cicicnctsien lin’ n twirennncntninintinnapeimbaianinieinaiimanaia aaidial 
EES Aa RT I Re ali ET 
Sheriff’s fees—service of summons & complaint & sub- 
poe Pa sede CheOUNas Come BHO0e OO na teed nmademanibkinne 
Witnesses’ fees: 
George L. Brooks, 1 day’s attendance & 2 miles’ travel. 1 56 
A. A. Maxim, . " a «“ § 12 
Eli Jacques, . - —_— " 6 60 
H. W. Pearson, - “ _— = os 1 80 
Stephen Jeffrey, 4 “, . » * " 6 60 
Randall. McDon- 
ald, is . 5 * a 6 60 
Walter Burns, 3. * " 10.“ “ 4 80) 
Ed. B. Pinkham, 4 “ ” » * “4 6 60 
William Jeffrey, 4 “ ? » * a 6 60 
John Wheeler, 5 * A : * o 4 56 
Dunean.Clow, 0 a § 60° 
John Jeffrey, ag . ee 6 1 &0 
Fred. Green, ie ” 7 * “ 6 60 
ee EES OF WED Di rcinitttieeiet 


GATES. 


B35 50 


66 84 


Total costs and disbursements for taxation_........ $119 19 
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STATE OF MINNESOTA, | 
County of St. Louis, | 


Shubael F. White, being duly sworn, deposes and says that 

35 he is one of the attorneys of plaintiff in the above-entitled 

cause, and that the witnesses above named, respectively, trav- 

eled the distance and actually attended as witnesses in the said cause 

iue number of days set opposite their respective names, and that all 

the items of said costs and disbursements are according to law and 
are necessary and reasonable in amount. 


SHUBAEL F. WHITE. 


Subseribed and sworn to before me this 20th day of March, 1885. 
[ SEAL. | RICHMOND De MALLET, 
Notary Public, St. Louis Co., Minn. 


Sir: You will please take notice that the foregoing is a bill of 
plaintiff’s costs in the above-entitled action and copy of the affidavit 
of disbursements in support thereof, and that said bill will be pre- 
sented to the clerk of said court, at his office, in Superior, Wisconsin, 
on Wednesday, the 25th of March, 1885, at ten o’clock in the fore- 
noon, at which time the plaintiff will move for judgment in said 
cause and have his costs as taxed included in said judgment. 

Truly yours, &c., STEPHEN BACON & 
WHITE & BOWER, 
Attorneys of Plaintiff. 


Dated at Superior, Wisconsin, this 21st day of March, A. D. 1885. 
To W. A. Hamilton, Esq., attorney of defendant. 


I do hereby tax the costs of plaintiff in the above-entitled cause 
at the sum of one hundred and nineteen dollars and nineteen cents. 
Dated at Superior, this 25 day of March, 1885. 
CHARLES LORD, 
Clerk of Circuit Court. 


36 (Endorsements :) Bill of costs for taxation and notice of 

taxation. Service of the within bill of costs and affivavit of 
disbursements and notice relating thereto by delivery to me of copy 
thereof is hereby admitted this 21st day of March, 1885. W. A. 
Hamilton, att’y of defendant. Filed March 25th, 1885. Charles 
Lord, clerk of cir. c’t. Filed July 2, 1885. Clarence Kellogg, clerk 
of supreme c’t Wis. Steven Bacon and White & Bower, att’y- of 
pl’ff. 


STATE OF WISCONSIN: 
Circuit Court, Douglas County. 


Inwin W. Gates, Plaintiff, 
VS. 


Tue Nortuer- Paciric Rartroap Company, Defendant. 


This cause came on to be tried by a jury, who rendered a verdict, 
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on the sixth day of February, 1885, in favor of the plaintiff and 
against the defendant, and assessed the damages of the plaintiff at 
the sum of one thousand eight hundred and forty-three dollars and 
eleven cents over and above his costs and disbursements, as appears 
from the record thereof in said cause. 

Thereupon the costs of said plaintiff were this day, upon proper 
notice, duly taxed by the clerk of said court at the sum of one hun- 
dred and nineteen dollars and nineteen cents, as appears by the 
record thereof on file in said cause. 

Now, therefore, on motion of said plaintiff, it is ordered and 
O7 adjudged that said plaintiff do recover from said defendant 
the said sum of one thousand eight hundred and forty-three 
dollars and eleven cents so as aforesaid assessed by the Jury as dam- 
ages, seventeen dollars and fifty-six cents interest thereon from said 
sixth of February to this date, and one hundred and nineteen dol- 
lars and nineteen cents taxed as costs, being in all the sum of nine- 
teen hundred seventy-nine dollars ninety-eight cents; and it is 
ordered that plaintiff have execution thereof against said defend- 
ant. 

Witness the Ifon. Solon H. Clough, judge of said court, at Superior, 
in said county of Douglas and State of Wisconsin, this 25th day of 
March, 1885. 

CHARLES LORD, Clerk. 


(Endorsements:) Judgment. Filed March 25,1885. Charles Lord, 
clerk cir. c’t. Filed July 2, 1885. Clarence Kellogg, clerk sup. c’t 
Wis. Recorded in Judgment Book, page 548. 


Stipulation. 


STATE OF WISCONSIN,  } . 
County of Douglas, | 


In Cireuit Court. 


Inwin W. Gates, Plaintiff, 
rs, 
NORTHERN Paciric RAILROAD Company, Defendant. 


It is hereby stipulated by and between the parties hereto that all 
proceedings on the part of the plaintiff are hereby stayed for time 
sufficient to procure official minutes of the trial of said action made 
by the reporter of said court and make a motion for new trial 

therein and make appeal from the decision thereof by the 
38 party who shall be defeated in said action, and the defendant 

herein agrees to use all diligence in procuring such minutes 
of trial, and also agrees that if it appeals said action thatthe same 
shall be heard by the supreme court of said State at its next term. 

March 31, ’85. . 

S. BACON, 
Attorney for Plaintiff, 
Per 8S. F. WHITE, Counsel. 
W.A. HAMILTON, 
Attorney for Defendant. 


a 
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(Endorsements:) Stipulation. Filed the 9th day of April, 1885. 
Charles Lord, elerk cir. c’t. Filed July 2, 1885. Clarence Kellogg, 
clerk sup. c’t Wis. 


STATE OF WISCONSIN, | 
County of Douglas, } mis 


w b 


In Cireuit Court. 
Inwin W. Gates, PI’ff, 
vs. 
NORTHERN Pactric Rattroap Company, Def’t. 


Upon the stipulation of the attorneys for plaintiff and defendant, 
herewith presented to the court, and upon motion of W. A. Hamil- 
ton, attorney for the defendant, no one appearing to oppose, it is 
ordered that all further proceedings in the above-entitled action on 
the part of the plaintiff be stayed for sufficient time to procure the 
official minutes of the trial of said action made by the reporter of 

sald court, according LO the terms of sald stipulation, or until 
39 otherwise ordered by this court. 
Dated April 8, ISS5. 
S. H. CLOUGH, 
Circuit Judge. 


(Endorsements *) Order. Filed April 9, 1885. Charles Lord, 
clerk cir. c’t. Filed July 2, 1885. Clarence Kellogg, clerk sup. c’t 
Wis. Recorded in Order Book, page 178. Fee paid, 25c. 


Cireuit Court, Douglas County. 


Inwin W. Gates, Plaintiff, 


NortTHer- Paciric RarLRroap Company, Defendant. 


To W. A. Hamilton, Esq., attorney for defendant : 

Please take notice that the judgment was entered in the above- 
entitled action in favor of the plaintiff and against the defendant 
for eighteen hundred and forty-three & 5 dollars and one hun- 
dred and thirty-six & ', dollars costs, in the office of the clerk of 
the circuit court, county of Douglas, on the 25th day of March, A. D. 
1885. me 

Yours, &c., S. BACON, 
Att’y for PU ff, 
Per S. F. WHITE, 
Of Counsel. 


(Endorsements :) Notice of entry of judgment. Due service of 
the within notice accepted this 9th day of June, 1885. W. A. Ham- 
ilton, att’y for defendant. Filed June 24th, 1885. Ch’s Lord, cl’k, 
by A. E. Loffette, dept. cir. c’t. Filed July 2, 1885. Clarence Kel- 
logg, clerk sup. c’t Wis. 


— me 
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10 Bill of Exceptions. 
STATE OF WISCONSIN: 
Douglas County Cireuit Court. December Term, 1854. 
Irwin W. Gates vs. NorTHERN Pactric RAILROAD COMPANY. 


This cause came on to be heard before Hon. Solon H. Clough, 
judge of the 11th judicial district, at a general term of said court, 
held at the court-house, in Superior, in said county, on third Mon- 
day in December, 1884, to wit, on the third day of February, 1555; 


and thereupon, by agreement between the attorneys for the plaintiff 


and for the defendant, the defendant’s attorneys move to strike out 
all that portion of the complaint commencing at the 6th paragraph 
of the Sth folio and ineluding the balance of folio 8 and all of folio- 
9 10, 11, 12, 13, 14, 15, 16, and down to the words “in so landing,” 
in the 17th folio; all that part of the complaint which claims dam- 
ages for profits lost under a contract of Maxim, Le May & Crane with 
the Nemadji Boom Company. ‘The motion to strike out was made 
on the ground that all that part of the complaint above specified 
was immaterial and did not state any cause of action. 

Motion overruled by the court; exception duly taken by de- 
fendant’s attorneys. | 

Thereupon a jury was called and sworn. 


Atronzo A. MAxiIm was then called and sworn as a witness on 
part of the plaintiff and testified as follows : 


4] [ reside in Superior, Wisconsin. I was one of the firm of 

Maxim, Le May & Crane during the year 1883 and a part of 
1882. ‘The business of the firm was driving, sorting, and towing 
logs in the Nemadji river, which empties in Superior Bay. We 
drive the logs from Copper creek. From Copper creek down to 
within 3 miles of the booms we cannot drive anything after the 
running snow-water is gone. The stream is navigable 3 miles above 
the boom. Our sorting operations were carried on about a mile and 
a half above the railroad bridge. The river averages about 180 feet 
wide from its mouth to the boom. The bridge is a half a mile from 
the mouth of the stream. We assorted the logs in 1882 in 15 pockets, 
arrainged along the side of the race next to the river. When the 
booms were filled we had small tugs to take the logs through the 
bridge, where they were made up into the rafts, 6 or 7 booms form- 
ing one raft; thence we towed them across to Duluth. In the sea- 
son of 1883 we boomed the logs on the Muskegon style. The race 
was in the center of the river; the pockets on either side. We made 
the logs into rafts 76 feet long, using chains and dogs. The dogs 
were spikes fastened to the chains, and one was driven into each log. 
The rafts were let out of the pockets and coupled together further 
down the river into strings 1,000 feet long. We had a small tug 
which towed those logs where they were made into rafts, 6 strings 


; 
3 
* 
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being put into a raft. In September, 1882, the firm was Maxim, 
Le May and Merrit, Alfred Merrit being the last-named member. 


(Assignment from Mr. Merrit to Mr. Crane ‘offered and 
42 received in evidence.) 


Mr. Le May and myself assented to this change. The Northern 
Pacific swing-bridge and pier was a half a mile above the mouth of 
the Nemadji river. On September 2nd, 1882, the tug Pridgeon 
came from Duluth and up the river, taking assorting booms to the 
sorting grounds. I was paying him $3.00 per hour. It was delayed 
there 2 hours at that time on account of the bridge being closed and 
no one there to open it. I made a minute of it at the time. I took 
the time from the tugmaster. I was not there when he got to the 
bridge, but I was before he went away. I asked him how long he 
was there and he said 2 hours. We had at the booms at that time 
20 men and 3 raftsmen, who were delayed 2 hours. We paid one 
of these men $3.00 per day, one $3.50, and 30 $2.25 and board. 
Board was worth 75c. a day apiece. 11 hours is a working day. 
The next occasion of delay was on the 10th of September. The tug 
John P nogeen was delayed at that time 4 hours. I was paying it 
at that time $3.00 an hour. The next occasion was on the 29th of 
Septem ber ; the tug was delayed 8 hours. ‘There were no trains 
running across the bridge on any of these occasions. I did not see 
any the first time I went up to the construction department. They 
said they run the bridge at that time. They said they would have it 
opened, and they did open — for awhile. I went to see about opening 
it cach time myself,except once, when Captain Jacque went. There 

was nobody at the bridge to open it either of those times. | 
13 was at the bridge some of the time on each occasion. I was 

in the same business in the spring of 1883. I was delayed 
that spring. I first commenced work so as to want to go through 
the bridge that spring on the 24th day of April. I went there in 
the morning with the tug Nellie Cotton and 4 seow-loads of chains 
& rigging. I had 2 raftsmen beside myself on the 4 scows. He 
blew the whistle when he first came in the mouth of the river. We 
went to the bridge, and did not see anybody. The tug hitched toa 
spile, and I went uptown to the court-house. ‘They referred me to 
Mr. Taylor. I went and saw Mr. Taylor, and told him the way I 
was fixed, and asked him if there was no one here to open the bridge. 
| told him I had 30 men at the boom waiting for the bridge to ‘be 
opened, while he was charging me witn the tug while we had the 
tug. He said, “Maxim, I feel sorry for you, but I can do nothing 
for you.” Itold him I had the bills to pay, and if that bridge could 
not be open all the time it would ruin me, and I would sue the com- 
pany for damages. He said, “I don’t blame you; they hav-n't used 
me right about the bridge. It would take a whole crew to open the 
bridge. They were to send men to fix the bridge, but they had not 
done it.” I went back to the tug and waited about tor 5 hours. 
The tug was delayed in all 6 hours. The owners of the tug then 
took it away. We were paying the tug $5.00 an hour. I was 
paying the men on the scow 40 dollars a month and board 


24 THE NORTHERN PACIFIC RAILROAD CO. VS. IRWIN W. GATES. 


~~ 


Mr. Taylor was the local agent of the company here. I kept 
on trying to use the stream. They took the tug Nellie 
44 Cotton away from me and I could not get another for 5 or 6 
days. The next tug I got was the John Martin. I could not 
get the Nellie Cotton back not until they had done some work for 
Peyton. I got the John Martin on the 30th of April. I was stopped 
at the bridge something like two hours. TI took the figures from the 
captain. | paid him $4.50. The next was on the 2nd of May. I 
think I was delayed 4 hours at that time at $4.50 an hour. The last 
time, I think, he was there it was delayed 14 and a half hours. I! 
was with the tugs on both these occasions. We had 2 men on the 
rafts all the time. On the 5th of May I hired the Minnie La Mont 
in Duluth; she came over to the bridde. There was noone there in 
sight. She blowed the whistle; nobody came. I went uptown. I! 
think it was 2 hours before any one came; they came and let us 
through, and I went up with the tug and got a tow of logs and came 
down. I was not with the tug when it came down; it was a few 
minutes after twelve when | got to where the tug was. The nose of 
the boat was sunk and the logs piled down against it; it cost mea 
half a dav’s work for the crew and the tug. I was paying the tug 
$25.00 a day; that would be $12.50 for the half day. We had 26 
men; we paid one of them 65 dollars a month and board; the rest 
we paid 40 dollars and board ; the board was 50 cents aday. [could 
not hire any tugs after that. Jeffrey, the captain, refused to let me 
have the tug any more. There was not a tug in the Bay of 
AD Superior could go under the bridge without unjointing the 
pipe, taking the rivets out, and taking it down; they all re- 
fused to do that, except the Minnie Lamont done it once or twice. 
[ could not get another tug until I_got the tug Hope from Saginaw 
the 24th of May; it had a stack with joints in it, so as to drop it 
down. There was no tug in either bay that could do that. I could 
not have got it here any sooner than the 24th of May. 
Question. In the regular method of doing this business when 
should the work of towing and sorting these logs to the moutlhi start 
up and be done, of those logs that came down in the early spring ? 


Objected to by the defendant’s attorneys; objection overruled by 
the court; to which an exception was duly taken by the defendant. 


Answer. This river here, the Nemadji-river, as soon as the spring 
freshet is gone, some days, nearly all day, there will be a current 
going right up the river; sometimes it will go up one hour and 
come down the next. In the spring of the year the freshets will 
last 30 days, and we have a nice current all the time for sorting logs. 
As soon as the current dies away Wwe cannot sort enough Lo pay ex- 
penses lots of times, nor half. 

Question. When should this be done? 

Answer. On the spring freshets, when there is a current in the 
river. 

Question. State what the fact was with regard — when that spring 
freshet closed that spring. 


ee ee ee 


ee ee ee 


Sanna, 
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Objected to by defendant’s attorney as incompetent; ob- 
46 jection overruled by the court; exceptions duly taken by 
defendant's attorney. 


Answer. The latter part of May. 

Witness continues: The spring freshet was nearly at its close; 
when we were able to get to work there was’a current all the time 
from the 24th of April to the 24th of May. 

Question. State whether or not, as circumstances were that spring, 
you could get there to do that work. 


Objected to by defendant’s attorney ; objection overruled by the 
court ; exception duly taken by defendant's attorneys. 


Answer. We only sorted 4 million in 30 days. 

Witness continues: We had a large force of men and kept to work 
all the time; there were 22 or 24 million feet, according to the scale, 
that came down the first water that spring. 

Question. How many could you have assorted with the force you 
had if you could have got through the bridge with the tug in the 
same time and with the same force ? 


Objected to by defendant’s attorney; objection overruled by the 
court; exception duly taken by defendant’s attorneys. 


Answer. I could have assorted 15 millions more than I did assort. 

Question. State whether or not there was any other cause pre- 
vented you from doing their work except the bridge being closed so 
you could not get there. 

Objected to by defendant's attorneys ; objection overruled ; excep- 
tion by defendant. 


47 Answer. I do not know of any after we commenced sorting 
logs. 

Witness was here questioned as to his experience in sorting and 
delivering logs, and details an experience of several years in the 
business in various localities. 

Question. You may state what the difference in the cost of that 
work was, doing it during the high water in thespring on the spring 
freshet, at the time you have just testified, and doing — later in the 
season when the water had run down. 

Objected to by defendant’s attorneys; objection overruled; excep- 
tion by defendant. 


Answer. I am certain it would cost four times as much to do it 
after the current had gone as it would before. We could have done 
it for 10 cents a thousand with the current. 


Plaintiff’s counsel offered in evideuce the contract between Maxim, 
Le May and Merritt, made the 29th of July, 1882, for doing this 
very work, in the words and figures following, to wit: 

(Amendment of pleadings, so as to make contract offered corre- 
spond to the one pleaded, consented to and made in open court.) 
4—248 


A, tie eames ansteomet-ge - 
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This agreement, made and entered into this twenty-ninth day of 

July, A. D. 1882, between the firm of Maxim, Le May & Merritt, 

of Duluth, Minnesota, parties of the first part, and the Nemad)ji 
Boom Company, a corporation organized, existing, and doing 

48 business under and by virtue of the laws of the State of Wis- 
consin, party of the second part, witnesseth : 

That said first parties, in consideration of the payments to be made 
and the covenants and agreements to be kept and performed by said 
second party, as hereinafter set forth, hereby agree as follows : 

That they will assort, raft, and hold for delivery all pine logs now 
in said second party’s boom, and also all such logs as may here- 
after, during the continuance of this contract, be driven into said 
boom. 

That all such assorting, rafting, and holding logs for delivery shall 
be done in the Nemadji river and not in the bays. 

That they will maintain said boom and have the same at all 
times in good and substantial condition for the reception and safe 
storage of all logs that may be driven or come within the limits of 
said boom. 

That they will make and maintain all sorting gaps necessary for 
the expeditious handling, assorting, and rafting of said logs. 

That they will assort said logs as to marks in such manner as said 
second party may from time to time direct. 

That they will be responsible to said second party for any and all 
damages occasioned by reason of assorting or handling said logs or 
any portion thereof below the main boom, and that in establishing 
new works or handling said logs below said main boom nothing 
shall be done that will in any manner interfere with the free naviga- 

tion of said river. 
49 That for the balance of this season they will clean and 
drive rear from where the rear end of main jam now is, and 
after this season and during the continuance of this contract they 
will clean and drive the rear from the rear end of solid jam up said 
river as far as the mouth of Copper creek. 

That they will boom all flats between said creek and main boom 
in such a manner as to prevent any logs going out on flats and will 
hold second party harmless for any expense, claim, or liability for 
damages on account of any logs going out on said flats. 

That they will deliver said logs at said boom to such person or 
persons and to such person or persons only as said second party may 
direct, and that in case of any violation of this provision on their 
part they will pay to said second party on demand the full value of 
any and all logs delivered contrary to the instructions of said second 
party. 

That they will take receipts for all logs delivered by them to any 
person or persons at said boom, and will be responsible and liable 
to said second party for any and all logs delivered by them for which 
they cannot show receipts. . 

That they will take care of and properly store in some safe and 
convenient place all stray or unmarked logs coming into said boom 
until such time as said second party shall dispose of the same. 


WE? bigs do ae « 
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That during the balance of this season they will assort and 
50 raft said logs the same as now being done, and after this 

season and during the continuance of this contract will do 
such rafting with dogs and chains under the system now in use at 
Muskegon, Michigan. 

Thatthey willattheirown cost and expense furnish everything req- 
uisite and necessary for the faithful performance and completion of 
said work in manner aforesaid, and will, with a sufficient force of men, 
tools, and supplies, prosecute and complete the same during each 
and every year with all due diligence and dispatch, and will per- 
form the same and every part thereof in a good and workmanlike 
manner and as expeditiously each season as the elements will 
permit. 

That they will perform the work aforesaid at and for the price 
and consideration of twenty-five cents per thousand feet, board 
measure, of saw-logs, such consideration to be paid by said second 
party at the time and in the manner hereinafter specified and set 
forth. , 

In consideration of the foregoing agreements to be kept and per- 
formed on the part of said first parties, said second party hereby 
agrees as follows: 

That they will and do hereby let to said first parties the job of 
doing said work in the manner aforesaid, and will pay them there- 
for the said price of twenty-five cents per thousand feet, board meas- 
ure, of saw-logs, in manner following—that is to say, seventy-five per 
cent. of said price on the tenth day of each and every month, forall logs 
assorted and rafted during the month immediately preceding the 
date of such payment, and the remaining twenty-five per centum 

thereof at the close of each season’s operations; or, in case said 
o1 logs shall all be assorted and rafted out as aforesaid prior to 

the close of any season, then and in that case said balance 
shall be paid within sixty days from the time when the last saw-logs 
shall have been rafted out and assorted, as aforesaid, during such 
season. 

It is further mutually understood and agreed by and between the 
parties hereto as follows: 

This contract shail remain in force until the first day of January, 
1888: Provided, however, That in case any legislation shall be en- 
acted whereby the existing rights of said Nemadji Boom Company 
shall be adversely affected or its charter be changed or amended, 
then and in such case said second party hereby reserves the right to 
cancel or change this contract. 

It is further agreed that all tools, boom-sticks, chains, ropes, cook- 
ing and camp fixtures now owned by said second party shall be 
turned over to said first parties on the signing of this contract at an 
invoice price to be agreed upon, and that at the expiration of the con- 
tract the same or any part thereof shall be taken back by said second 
party at said invoiced price, provided the same shall be in as good 
condition as now, and all chains and dogs belonging to first parties 
at expiration of this contract to be transferred to second party at a 
reasonable price therefor. 
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It is further agreed that all logs coming into said boom the title 
to which shall in any manner be in dispute, and also all logs upon 
which the booming, assorting, and rafting charges shall not have 
been paid as required by second party, shall, on notice from said 

second party, be held by first parties in some safe and con- 
52 venient place to be provided by them, subject to the further 

orders of said second party, and second party shall pay the 
actual expenses of such extra work. 

It is further agreed that all of said logs so to be driven, assorted, 
and rafted out by said first parties as aforesaid shall be scaled as 
‘afted by some competent person to be agreed upon by the parties 
hereto, each party to pay one-half of the expense of scaling and 
first parties to board scaler while scaling, and that such scaling be 
done according to Scribner’s rule. 

It is further agreed that for all of said logs so assorted and rafted 
as aforesaid during the balance of this season said first parties shall 
be paid the price of thirty cents per M feet instead of twenty-five 
cents, as heretofore mentioned. 

It is further agreed that, in consideration of said first parties mak- 
ing this year a clean drive of the rear above the rear end of where 
main jam now is and putting in good and substantial booms along 
the margin of said river, so as to prevent logs going out on flats, said 
second party will pay them, as soon as all logs are rafted and deliv- 
ered this season, the sum of $1,250, and as soon as the construction 
of the booms aforesaid is completed the additional sum of $1,250, 
but all such booms shall be the property of and belong to said Ne- 
madji Boom Company on the expiration of this contract. 

[t is further understood and agreed by both of the parties hereto 
that in case said first parties shall for any cause during the contin- 

uance of this contract fail to pay for the labor or material 
O83 used by them on any portion of the work aforesaid during 

any preceding month, that said second party may withhold a 
sufficient portion of the amount due said first party the next suc- 
ceeding month to cover such claims for labor and material, until sat- 
isfied that all such claims as might in any way be or becomea 
charge or lien upon the property of said second party or on logs 
and timber in their said booms have been fully paid and discharged. 

In testimony whereof said first parties have hereunto set their 
hands and seals, and said second party has caused this contract to 
be signed by its president and to be attested and its corporate seal 
affixed by its secretary the day and year first above written. 

In duplicate. MAXIM, Le MAY & MERRITT, 
By E. F. Le MAY. SEAL. 
KE. F. Le MAY. SEAL. 
A. A. MAXIM, Jr. . TSEAL. 
ALFRED MERRITT. SEAL. 
WILLIAM KIMBALL, Pres. 
Attest: EDWARD A. GILBERT, Sec’y. 


In presence of 
DAN’L E. CASH. 
HENRY A. SMITH. 
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(Endorsements:) Contract. Driving & assorting logs, &c. Ne- 
madji Boom Company with Maxim, Le May & Merritt. Duplicate, 
July 29th, 1882. 


To the admission of which said contract in evidence defendant’s 
attorneys excepted as being incompetent, irrelevant, and im- 
54 material, and inadmissible under the pleadings. 
Objection overruled by the court. 

Exception duly taken by defendant’s attorneys. 

Contract read in evidence. 

Defendant’s counsel asked to have an objection entered to all 
questions as to whether plaintiff hired other tugs. 


Witness continues: During the year 1883 the work we were doing 
was being done under this contract. 


Cross-examined : 


On the 2nd of September, 1882, at the time of the detention of 
the tug John Pridgeon, I was there on the bank of the river. The 
Northern Pacific road was being operated by the construction com- 
pany. The bridge was there. ‘There were no trains running. The 
Pridgeon was coming up then. These 29 men were idle, waiting 
for the boomes the tug was bringing up. The Pridgeon got to the 
bridge in the afternoon. 1 do not know of my own knowledge how 
long she was delayed. The men at the boom were delayed the act- 
ual time I paid the tug for laying at the bridge. The next delay 
was on the 10th of September, I think. I was not on the boat. I 
do not know how long it was delayed, only by the bill he presented 
me. The next delay was on the 29th of September. I do not know 
what time the boat got to the bridge nor how long he was delayed. 
He could not get through the bridge at all, and layed there the bal- 
ance of the day and all night and went back to Duluth in the fore- 

noon and would not come back any more. He left the 
55 boomes in the river to get them up the best we could. I did 

not see Mr. Taylor at that time. In the spring of 1883 I 
was in the same business. I went up the river on the 24th of April 
with the tug Nellie Cotton. She took outa raft on the 30th day of 
April. We had taken out no rafts prior to that date. The rafts 
were humbered. This was raft number 1. I was on the Nellie 
Cotton when it was delayed 2 hours on the 30th of April. If I ever 
stated it was the John Martin took that raft out I was mistaken. 
On the 2d of May the tug Nellie Cotton took out raft number 2. On 
the 4th of May the tug John Martin was delayed two hours and a 
half at the bridge. I was mistaken if I swore it was 14 and a half 
hours then. I have got it down here correct (referring to a book). 
When she came up she stopped at the bridge two hours and a half, 
and when she came down with the tow it was after 6 o’clock and 
she layed above the bridge all that night—twelve hours—making 
the 143 hours. That day they kept the bridge open until 6 o'clock. 
The first appearance of a boat at the bridge that spring, so far as I 
know, was on the 24th day of April. The Minnie La Mont was a 
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sinall tug we kept working in the river all the time. On the th of 
May we had 26 men employed and made 2 trips with the rafts of 
logs. I was not with the Minnie La Mont that time and do not 
know how long she was delayed. We had trouble about getting 
tugs and I hired the tug Hope. She came here on the 24th of May 
and worked in the river all the time. 
56 (Witness refers to receipts for delivery of logs, and testifies 
to the date of taking out rafts, the number of the rafts, and 
the number of logs and feet they contain, as follows :) 


Date. | No. of raft. 


No. of logs in 
No. of feet in 
each raft 


eee 


April oO | ER See ean ee Me er eee, ER Serer a 13/3 238.564 
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s“ a Pee He || ER 
*° Bt * : ‘Bienen | 2,407 | 362,215 
ts Mii iiss hiss cities attics 2 264 301,201 
S et. 9. -Beatenncedsemeeeedeaniiee | 1,827 | 265,812 
a (2. Cen ee ee | C 
2S] Dace ween nnn nw wwwwe ennenene-| 2,041 | 317,182 
© OE iiicicnicnaieeee | 2,489 |. 406,022 
MFR > © Eiisosenn keel | 2,157 | 429,814 
7 ae ©: Bivcittnncmnini nil ae + ae 
a La: EE ee TS ee 
FO. * Biiimniansndn eee | 2725 | 542.297 
MO ee a eisai ee ee | 2820 |} 459,420 
me TF aie wins capt tials annisdilactlea ia 3,122 | 637,728 
. 2 tt; a enmMr aT Ne mr oM COMMemememne Of. Tg 
sane Ot Sibi db tail a | 21921 378.978 


me i iiciiinistinsiss catitpianiieieninidneiii aMlieaiees clpatiitialia | .3913 | 314,173 

ER OO Ee Oa REO ae 1,900 | 286,122 
12 ©. Ditndn vonnmiimumeneiennnel Ea ee 

wae? se NE NC SERMON. Ny OA | 320 48,912 
iF 


J 7... eRe ee 1,394 | 215,139 
te Oe is i i i ee 2.899 | 478,377 
“ 19 ee | 93,290 |} 468,47§ 

| 

57 | 

| 


PED i ic is cninecinsiniisiaiticieanal ae 3,079 | 402,583 


OS i | 2994 | 430,615 
wil Ste SHERRIE Ree 2.206 | 312,994 
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Witness continues: In the spring of 1883 the freshet began on 
the 17th of April. The water does not rise or fall a great deal un- 
less when there is a large freshet; then it rises fast and goes down 
quick. ‘There is a gradual current as long as the snow-water lasts. 
The good water for sorting lasted in the spring of 1883 till about 
the first of June. In the spring of 1883 we had 23 men up to about 
the 15th of May, and after that we had 31. We had 24 men in 
April. We could have sorted on the high water in May for ten 
cents a thousand. When we did do the sorting it cost us 25 cents 
per thousand. On the 8th of September, 1882, the tug was detained 
four hours, end because of it the men were detained at the boom 
four hours. 


Witness on cross-examination testified at length as to the deten- 
tion of Sept. 29, 1882, and the number of men employed. 
O8 Plaintiff’s counsel offered in evidence the assignment from 
Maxim, Le May & Crane to I. W. Gates, the plaintiff, in words 
and figures as follows, to w't: 


This agreement, made this ninth day of February, A. D. 1884, by 
and between Maxim, Le May and Crane and Irwin W. Gates, both 
of Superior, Wisconsin, witnesseth : 

That the said Maxim, Le May & Crane have a cause of action 
against the N. P. R. R. Co. for obstructing the navigation of the Ne- 
madji river and preventing the performance of work and labor by 
the said Maxim, Le May «& Crane in sorting, towing, and delivering 
logs in said Nemadji river and Superior and St. Louis Bays, and 
they hereby assign the said claim to said Irwin W. Gates. In con- 
sideration of such assignment said Gates, who holds in his hands a 
large number of claims and accounts against said Crane & Maxim, 
agrees to prosecute said claim to final jadgment and apply the net 
proceeds arising from the same, after judgment of costs, expenses, 
and trouble, to the payment of said claims, and in case he shall re- 
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ceive more than enough from this claim and other sources to pay 
said claims in full, then to pay the surplus to said Maxim, Le May 
& Crane. 
It is mutually understood that this assignment is not by way of 
security merely, but is absolute and unconditional, and the only 
liability on the part of said Gates to said Maxim, Le May & Crane 
is to pay over the amount, if any, finally due to them on final settle- 
ment, after paying said claims in full. 
Witness the signatures of the parties the day and year first above 
written. 
3 MAXIM, Le MAY & CRANE. 
IRWIN W. GATES. 


59 . To the admission of which said assignment defendant’s at- 
torneys objected, on the ground that it did not show upon its 

face an assignment of this claim to the plaintiff; that it virtually 
makes the plaintiff an agent of Maxim, Le May and Crane to en- 
force this claim; that it shows that this suit is not brought in the 
name of the real party in interest, but that the real party and the 
beneficiary in this suit is Maxim, Le May and Crane. 

Objection overruled by tne court. 

Exception duly taken by the defendant's attorneys. 

Assignment read in evidence. 


Atronzo A. Maxi recalled, and on redirect examination testi- 
fied as follows: 


These strings were made up at a point just below the boom where 
the tug came to take them; not any of the large tugs could go up 
there; nothing could go up there that drawed over five feet and a half. 
The Minnie La Mont and the Pridgeon were the only ones that could 
go up there until the Hope came. There was smaller tugs here, but 
they could not go up, because the water was too low at any time; 
the large tugs could never go clear up. When the current is gone 
in the river there is a tide coming in and out of the bay here. 
During the time when we could not hire tugs we worked the strings 
down by hand as well as we could. We used to have the large tugs 
go through the bridge as far as they could. The Martin could not 
go up further than 1,000 feet above the bridge and the Nellie Cotton 
could go up three times that far, to the next bend; about balf way 
to the boom. We poled the rafts down by hand to where they were 
taken by the tugs. We kept to work all the time. The process was 
very slow. 


60 Recross-examination : 


We brought these strings down by hand after the Minnie La 
Mont went away; that was May.7th. There was not water enough 
for the Nellie Cotton and John Martin and tugs of that size. This 
work continued from the 7th to the 24th of May. This tide was 
variable. It would change sometimes five times a day. 
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H. W. PEARSON, sworn as a witness on the part of the plaintiff, 
testified as follows: 


I was a director of the Nemadji Boom Company for the last 4 
years and boomn-master for two years in that time. I am acquainted 
with the Nemadji river as regards the manner of booming, rafting, 
towing, and sorting logs. 

Witness describes the Nemadji river booming grounds. 


Question. Is there any difference with regard to the expedition 
and eheapness of assorting these logs as to the time of the year, the 
stage of the water it is done in? 

Objected to by defendant’s attorneys; objection overruled by the 
court; exception duly taken by defendant’s attorneys. : 


Answer. The logs can be handled cheaper when the current is 
running down the river than they can when the current is running 
up the stream, for the reason with a good current in the river the 
logs come down ; they would come down without any manual labor 
whatever, virtually. When the current is running up the stream 

they have got to be hauled with main force. On the spring 
61 freshet from the melting snows in winter they usually have 
high water in that stream. 

Question. How long does that continue so as to be good sorting ? 


ENsIGN, counsel for defendant: I do not desire to interpose a 
separate objection to each question. 

The Court: Well, it is understood that all this evidence which 
has reference to how this work at the booms was effected by the 
stages of water or the season of the year 1s under objection. 


Exception duly taken by defendant’s attorneys to the admission 
of all such evidence. 

Answer. Well, I could not say with certainty; I can only give 
my opinion; [I should say about 30 days. I have been on that 
river every spring for five years. I based my opinion on that ex- 
perience. 


EnsiGn, defendant’s counsel: We move that the opinion taken 
may be stricken out. 

Motion overruled by the court; exception duly taken by defend- 
ant’s attorneys. 

Witness continues: I estimate not less than 15, but I think 20, 
million logs came down on the first water in the spring of 1885. 


Cross-examination: 


I do not know who was boom-master in the spring of 1883. Our 
drive is in the Balsam, above the boom; not in the boom limits. The 
rise and fall of water and high and low water was extremely variable. 
I never counted the logs; I make merely anestimate. I have known 
of rains helping out the high water in the spring. 

o—248 


THE NORTHERN PACIFIC RAILROAD CO. VS. IRWIN W. GATES. 


62 Ex1 JAcQUES, sworn as a witness on the part of the plain- 
tiff, testifies as follows: 


I am and have been for the last three years master of the tug 
John Martin. I remember going to the Nemadji for logs for Maxim, 
Le May and Crane. 

Question. How did you find that bridge when you came to it, with 
regard to a watchman being there to open it? 


Ensian, counsel for defendant: In the complaint there is only one 
instance of the tug John Martin averred, and we submit that the 
testimony sha!l be confined to that instance. I object to the ques- 
tion. 

Objection overruled by the court; exception duly taken by de- 
fendant’s attorneys. 


Answer. Well, sometimes we found a watchman there'and other 
times there was nobody there. There was about three times that I 
wanted to go through the bridge, on the Ist or 2nd and, I think, on 
the 4th and on the 16th of May, that I did not find anybody there. 
(Witness continues:) About the 4th or 5th of May—it was quite 
awhile ago and pretty hard to recollect exactly—I was delayed some 
two hours and a half. I cannot say exactly tohalfan hour. I was 
receiving 4 dollars and a half an hour. I went there with the tug. 


Cross-examination : 


There were only three times while I was in the employ of Maxim, 

Le May & Crane when I passed there when there was no 

6: watchman. ‘The first was in the forenoon of the Ist or 2nd’ 

of May; the 2d was about 3 o’clock on the 4th or 5th of May; 

the 3rd was in the morning of the 16th. I passed there about a half 

a dozen times or so from the Ist until the 22d of May—that is, until 

this little tug came, the Hope. I towed there all the logs that was 
taken. 


EpWARD PINKUM, sworn as a witness on behalf of the plaintiff, 
and testified as follows: 


I was foreman on the Nemadji boom in the fall of 1882 for 


Maxim, Le May and Crane. I have had 18 years’ experience on the 


St. Louis, Nemadji, and other rivers. 
Question. How is the Nemadji river with regard to sorting logs 
on the high or low water ? 


Objected to by defendant’s attorneys ; objection overruled by the 
court ;-exception duly taken by defendant’s attorneys. 


—. There was a big difference in the stage of water in regard to raft- 
ing logs, especially on that stream, more than any other I ever saw. 
I was there enough to notice the difference. When we got a little 
rain storm it would make a difference in the head we had; of course, 
in the spring of the year it would make a difference longer, but that 
was sufficient to show what the stream was. We had some wet 
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weather when I was there, enough to show the difference. I was 
there on the 2nd and 10th of September. 

Witness continues: Maxim or that firm had 33 men at work at 
that time. The men got two twenty-five and I five dollars a day 
every day, whether we worked or not, and board. 


64 Cross-examination: 


(Witness refers to a book.) This is a time book that I kept my- 
self. On the 10th of September we had 13 men. About the 2d of 
September there was 32. At the time I speak of that a little rain we 
had did us good was in the dry part of the season, July or August, 
when there was a great scarcity of water all over the country. 


Redirect examination : 

[t was a want of current, not of water, that I speak of. On the 
Sth of September we had 24 men. They received the same wages I 
testified to on the 2nd. 

Amendment permitted in court of 10 of September to 8 of Sep- 
tember in complaint. 


DuncAN CLow, sworn as a witness on behalf of plaintiff, and testi- 
fied as follows: 


I am master of the tug John Pridgeon. In the year 1882 I was 
at work on the Nemadji river towing booms up to the sorting gap 
and bringing rafts down with them for Maxim, Le May and Merritt. 
[ had one of these light-draft tug-. I had difficulty passing through 
the bridge on the Nemadji. On the 2nd of September I was delaved 
4 hours. I was going up with boom sticks. On the 8th of Septem- 
ber I was delayed about 3 hours. On the 29th we got there in the 
evening about 6 o’clock and stayed until 7 the next morning, when 
I started for Duluth. I whistled several times, both at night and in 
the morning; did not go through the bridge at all. This delay 

was below the bridge. It was some 13 hours. I was getting 
65 3-dollars an hour. I was not there in the spring of 1883. 


FREDERICK GREEN, sworn as a witness on behalf of the plaintiff, 
testified as follows: 


I reside in Duluth. I was master of the Minmie La Mont in 1883; 
on the 5th day of May, 1883, in the employ of Maxim, Le May and 
Crane on the Nemadji river. We came over from Duluth and went 
up to the bridge and could not get through. We lay at the bridge 
some 2 hours or two and a half. Finally we got through and went 
up and got a raft, or a string, rather, and we come around the bend 
below where the ferry crosses and I whistled for the bridge. and the 
bridge was open, and when I[ got within a 100 feet of the bridge the 
bridge closed. They shut the bridge on me and I could not get 
through. There was a train passing shortly after they closed the 
bridge. The consequence was that I got up on the abutment that 
the bridge was built up upon and the logs crowded me on the pier 
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of the bridge. - Our exhaust pipe broke, and then we could not do 
anything if the bridge had been opened until we got the pipe fixed. 
After dinner they went on and fixed up the logs and _ pieces of the 
string and shoved them through with poles. It was about 4 o'clock 
when we got straightened up so as to goon. We got down to the 
bridge about noon. I could not turn around, because | was on top 
of the abutment then. I stayed there two or three days longer in 
their employ, when the owner told me to pull off. I was not there 
any more during the season. I was only on the boat three weeks 
after that. 


66 Cross-examination : 


I came up on the morning of the 5th. Mr. Maxim went off to 
find the bridge tender. I blowed the whistle. I could not see if 
there was any bridge tender on the bridge. I could not say whether 
the train of which I spoke was in sight when I came in sight of the 
bridge. The train passed almost immediately after the bridge closed. 
They let me go through as soon as I wanted to go through, in the 
afternoon, about 4 o'clock. 


WILLIAM JEFFREY, sworn as a witness in behalf of the plaintiff, 
testified as follows: 


In the year 1883 I was the control-ing owner and part of the time 
master of the tug Minnie La Mont. I wasfrequently up the Nemad)ji 
as far as the bridge in question in this case. 

Question. State what you found, if anything, with regard of there 
being any man kept at the bridge for the purpose of opening during 
the spring of 1883, generally. 


Objected to by defendant’s attorneys; objection overruled by the 
court; exception duly taken by defendant’s attorneys. 


Answer. [ never saw a man there to open the bridge only once. 
Witness continues: I was there, off and on,allsummer. The first 
time I was there in the spring was on the 5th of May. I was there 
when the Minnie La Mont came back and ran into the 

67 bridge. This was between 11 and 12 o’clock, when he came 
down with the tow. When we got down within 200 feet or 

such a matter there was a man standing on the bridge, and they 
closed the bridge, and we saw a man on the bank—I believe 
it was the foreman of the gang—and he hallooed to keep the 
bridge open to let the tug get through, and they closed it and hal- 
looed something back. I do not know what they said. We were 
with the current and the logs behind, and the captain had to 
shove the tug into the bank or go up against the bridge, and that 
would catch our smoke-stack ; so he ran his boat alongside of the 
pier, and the logs all doubled up on the bank around there, and 
some of the logs were pulled out. It went along until the afternoon 
before they got straightened up again and we got off. 
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Cross-examination: 


It was on the 5th of May the first time I was there that season. 
I do not know what time the boat reached the bridge, going up. The 
bridge was open when I rounded the bend, coming down. It closed 
suddenly. I did not see any train pass immediately. I did not see 
any train pass for about a half an hour. I was there frequently 
during the summer; sometimes three or four times a week. I got 
through the bridge by taking off my smoke-stack. I then did not 
need to have the bridge open and there was no need of a man, as far 
as I was concerned. ‘The change in my smoke-stack was made in 
June. 


68 Redirect examination: 


It was a construction train. 


JoHN WHEELAN, sworn as a witness on the part of the plaintiff, 
testified as follows: 


[ reside in Superior. In the spring of 1883 I was working on a 
section of the Northern Paeitic railroad. The bridge on the Nemadji 
was on the section I worked on. There was no steady man kept 
there to open that bridge. Mr. Crawford, section boss, has charge 
of the bridge. 

Cross-examination : 

When I worked at Rice’s Point or out towards the junction, on 
tlie line toward the N. P. junction, I do not know whether there was 
— man at the bridge; we worked all over. When I was not there 
I do not know whether there was a man atthe bridge or not. There 
was no man left there. I saw Maxim over, looking for a man to 
open the bridge. 


WALTER BuRNEs, sworn as a witness on the part of the plaintiff, 
testified as follows: 


In 1883 I was master of the tug Eliza Williams. In my employ 
as tugmaster I was engaged on the Nemadji river, where this bridge 
is, 3 times in 1883. The first time was on the 23rd of May. 

Question. State whether or not there was any man in charge of 
the bridge at that time or not. 

Objected to by defendant’s attorneys; objection overruled by the 
court ; exception duly taken by defendant's attorney. 


69 The first time I went up for Maxim I whistled for the 
bridge, and I was over two hours waiting for the bridge to be 
opened. The next time I went up it was not for Maxim it was for 
Brooks. I do not know whether they refused to open it, but they 
never came to open it, and we had to leave the scow right there, and 
the third time the same. 
Witness continued: We whistled all the way from Duluth when 
wanted to open the bridge. 
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Cross-examination: 


I do not know whether on the 23rd of May there was anything 
broken, but the bridge seemed to work hard. 


SIMON JEFFREY sworn: 


In April and May, 1883, I was engineer on the tug Nellie Cotton. 
[ was on the Nellie Cotton on the 24th of April. When we came up 
to the Nemadji bridge there was no man to open it. We layed there as 
much as two or three hours and had to go back; could not go through 
atall. We whistled; nobody came to open it. We were there twice 
besides this 24th, when we were stopped at the bridge. On the 
first occasion we layed there two hours. The second time—the next 
trip—lI cannot tell how long we were stopped. There was no one 
there to open the bridge. The third time I do not remember how 
long we were stopped. Idid not pay much attention to it. I know 
simply one trip he layed there two or three hours and went up for 
a raft,and when we came down it was closed, and there was a train 
to pass over, they said, and there was an engine and caboose passed, 
and it was quite awhile before we could get it open, and we 
70 got mixed up with the logs and chains and we could not get 
through, and we layed there all night. The bridge opened 

after the train passed the next morning. 


Cross-examination : 


I cannot tell when it was we went through after this raft for the 
last time—the 2nd of May. We got back to the bridge before dark ; 
[ don’t know whether it was before 6 o'clock. 


AtrHonzo kK. MAxiM was called as a witness on behalf of the plain- 
tiff : 

In 1883 we worked J1 hoursa day. In 1882 we worked from day- 
light until dark. 


Deposition of GrorGE Brooks, taken on the 6th day of January, 
1885, read in evidence on behalf of the plaintiff as follows: 


I reside in Superior. I am a brick-maker on the Nemadji river, 
in Superior. My brick-yard is a mile and a half above its mouth. 
The Northern Pacific railroad bridge is about one-half mile above 
its mouth. During the season of 1883 I was using the Nemadji river 
for transferring bricks on scows towed by steam-tugs. 

Question. Did you have any trouble in getting through said North- 
ern Pacific railroad bridge while so using it? 


Objected to by defendant’s attorneys; objection overruled by the 
court; exception duly taken by defendant’s attorneys. 


Answer. Yes, sir. There was no regular bridge tender to open 
the bridge. When J wanted to go through the bridge I had to go 
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to the N. P. R. R. Company’s agent, and he referred me to 
71 the section boss; distance from the agent’s office to the bridge 
was half a mile. Sometimes I could find the section boss and 
sometimes I couldn't. When the tugs brought up my scows to the 
bridge, after giving the particular signals with their steam-whistles 
which sounded five or six times, and no one offerred to open the 


_ bridge, they tied up my scows and left them for me to get up the 


best way I could. I was always troubled so when I wanted to pass 
the bridge. 


Plaintiff rests, reserving the privilege to call two witnesses. 
Thereupon the case for the defense was opened by J. D. Ensign, of 
counsel. 


HeNRyY CRAWFORD, sworn as a witness on behalf of the defendant, 
testified as follows: 


During the autumn of 1882 and the spring of 1883 I was foreman 
of the section of the Northern Pacific railroad in Superior. I began 
work on the Ist or 2nd day of November. In the spring of 1883 I 
had charge of the bridge over the Nemadji river, as foreman of the 
yard. I opened the bridge during the spring of 1883. I cannot tell 
the date of the first opening. Mr. Taylor was the depot agent at this 
point. I was under his orders. The first time I opened the bridge 
in the spring was for the tug. I was about an hour opening it; it 
had settled some. Ido not know what tug it was. I remained in 
charge of the bridge during the whole season of 1883. I know the 

tug Nellie Cotton. I knew of her lying at the bridge all 
72 night. The bridge was frequently open during the season. 

I never knew of a time that the tug layed above the bridge 
over night. I generally asked them when they were going up what 
time they were coming back, and they mostly always told me, but 
this time when I asked him he said he did not know whether he 
would be back to-night or not. I do not know who it was that an- 
swered me. It was some one on the boat. During the month of 
May my principal work was put in on the cut—on this side of the 
pile-work—putting in 1,170 ties in the cut on the other side of the 
bridge. I worked there purposely to be close to the bridge, so that 
I might attend the opening of it. Occasionally I was away a day. 
I always went to the bridge when | saw a tug coming. I was about 
always insight. I don’t remember of any complaints made to me in 
relation to detention of that bridge. I saw Mr. Maxim frequently ; 
he never made any complaints, only occasionally told me about 
opening the bridge. The reason that boat layed up there over night 
was because they told me when they were going up that they did 
not — whether they would be down that night ornot. I very often 
had the bridge opened when I saw tugs coming, and several times 
they came up there and did not want to go through. I asked the 
man at the wheel onetime if he wanted to go through, and he says, 
“ No; we are going to wait here for our tow.” There was one occasion 
when the tug was coming down with a raft of logs and the wind 
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73 blew strong from the west, and it blew the raft over on the east 
side of the river. I thinkit is onthe bend. We were stand- 
ing on the bridge with the bridge open. The tug came down so 
her nose was close to the pier. ‘There wasa good deal of swearing 
done and a good deal of pulling done on the tug, and the man at 
the line behind he hallooed back to them to shove her off the shore, 
but they could not shove her off, the wind was so strong. Well, he 
pulled on the raft several times, and then he swore he would not 
pull another damn pound for the raft, and he unhitched from her 
and went up the river. I never knew the bridge to be opened unless 
I was there. There was no riprapping there, only piling. The 
channel was boomed around on the west side of the piers and be- 
tween that and the other shore was filled up with logs. I could 
not swear positively who put it there, but I believe Mr. Maxim did. 
I saw them working at it—the men that Isaw him have on the rafts 
coming back to this raft that turned around and went upstream. 
[ asked the man at the wheel if they was coming back again and 
they did not make me any answer, and I says, “ We will close the 
bridge and go to dinner, and we would come out right away after 
we eat dinner.” I left then and returned immediately after dinner. 
The tug came down that afternoon and we stayed there until we 
let them through. There was one tug that did not require to have 
the bridge swung. ‘There was one taking brick down for George 
Brooks—lI do not know what was the name of it—that went 

74 right through under the bridge. 
Question. Was there an arrangement in relation to George 
Brooks that he should let you know when he wanted to go through? 
Answer. He told me that he would let me know whe he wanted 
to go through the bridge, and did so. I had four men working for 
me in the month of May. I relied on myself to look out for tugs 

coming. 


Cross-examination: 


My beat extended down as far as Connor’s Point. I couldn’t see 
the bridge from there. I couldn’t see a tug coming through. My 
beat was five miles. The bridge opened very hard before it was re- 
paired, in the spring of 1883. The number of men required to 
open it depended on how the wind was. After the first opening In 
the spring it usually took about a half an hour. I mind on one 
occasion I sent a man to find if the tug wanted to go through. They 
disappointed me a good many times. As far as the whistling is con- 
cerned, I ran to the bridge two or three times when they did not 
want to go through. Whenever I heard whistling, if they wanted 
to go through the bridge, I was always on hand. I do not know 
when the tug got there that the bridge didn’t have to be opened. 

Question. One of the witnesses stated that he whistled all the way 

from Duluth. Where did you think he wanted to go then? 

75 Answer. He might have wanted to go to Niagara Falls, for 
all I know. 

Mr. Brooks came to my home several times and told me he wanted 
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to go through such a time and asked me if I would be there. Mr. 
Whelan was one of my men and generally with me; not always. 
I left no man there asa bridge tender. I do not know the date 
when that boat I spoke of ran ashore. She did not run into the 
pier at all. She did not touch the pier, but came close to it. There 
was no train passing about that time. There was a curve, and a 
deep cut would keep the men out of sight of a tug coming to the 
bridge in some parts of it. I do not know but they could see a tug 
all the way in the cut. 


Redirect exainination: 


[ always gave enough attention to the stream to know when tugs 
were coming. There was whistling of tugs all over the bay all the 
time—tugs whistling for men and whistling for each other. Some- 
times they were dredging. Tug whistling you could hear every 
day—pretty near every hour sometimes. There was no other busi- 
ness being transacted above the bridge that I know of, except this 
log business and the brick business. 

Question. Now, in recurring again to this time that you saw the 
raft go aground and the tug went back and you had the bridge open 
and you closed it when you went up, was there any occurrence that 
bore any likeness to that any other time? 

Answer. I never knew any other occasion except that. 
76 Witness continues: I knew there was lots of whistling down 
at the mouth, and | twice walked down to the bridge when 
they did not want to go through. I was more watchful in relation 
to the bridge than to any other part of my business. (Witness de- 
tails at length the position of the boom at the bridge and the logs 
there boomed. 


Recross-exam ination: 


I have seen boats go through on both sides of the bridge pier. 


AnpREwW Hastin, sworn for witness in behalf of the defendant, 
testified as follows: 


I live in Superior. Since April, 1883, I have been working on the 
railroad, under Mr. Crawford, on the section. While working in that 
capacity I assisted him in turning the draw-bridge across the Ne- 
madji. I remember one afternoon a tug passed through the bridge 
and Mr. Crawford called out to it and aaked whether or not it was 
coming back that afternoon. I did not hear any answer. I re- 
member an occasion where a tug came down the river with a tow of 
logs, and the logs went on the bank, and when they could not get 
them off he went upstream, and we closed the bridge after that and 
went to dinner. We had the bridge open ready for them ; we came 
straight back and waited for them to come along; we staid there 
until we let them through. 

Question. Did you ever go there in company with Mr. Crawford 
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when you saw tugs approaching the bridge with the inten- 
tion, as you supposed, of going through, and when you ar- 
rived at the bridge find they were tied up to the pier and 


did not want to go through ? 


ee 
id 


Objected to by plaintiff’s attorneys. 

DEFENDANT’s AtrorNEY: We want to show their diligence; that 
they went there whenever there was the least sign of anybody want- 
ing them to open the bridge. 


Objection sustained by the court. Exception duly taken by de- 
fendant’s attorney. 


Witness continues: We were working there on the cut that spring 
quite awhile, on this side of the bridge, not much distance from it. 
l'rom where we were working we could see the whole river and we 
had a view of the bay, and we kept watch for boats. We worked 
along the whole section, 5 to 6 miles. 


JouNn WHELAN, sworn as a witness on the part of the defendant, 
testified as follows: 


In the fall of 1882 1 was watchman on the bridge, not in 1883. 
In the spring of 1883 I was working on the section under Mr. Craw- 
ford; I was with him in April and May, 1883. I recollect a tug 
passed up late one afternoon and Mr. Crawford asked them whether 
they were coming back that evening. I did not hear what answer 
was given. lI remember an occasion when atug came down the 
river with a raft attached, there was a wind blowed the raft over 
against the south shore. It seems to me that the tug tried to get it 
off but could not go it. Then they unhitched and went’ back up- 
stream ; the tugmaster said he would not pull another damn pound 

until the raft was shifted from the shore. This was before 
78 dinner,about noon. Mr. Crawford told us to shut the bridge 

and go to dinner. We returned after dinner and remained 
until the tug went through. A great deal of our work that spring 
was in the cut on this side of the river, where we could see the river 
both above and below the bridge. I think it was the month of May. 
Wlien we saw a tug approaching the bridge from either side we left 
our work and went directly to the bridge. 

Question. Did you ever see a tug approaching. the bridge and 
hasten there to open it and find that the tug came to the pier on 
either side and stop-? 


Objected to by plaintiff’s attorneys; objection sustained by the 
court ; exception duly taken by defendant’s attorney. 


Cross-examination: 


The tug was not far from the upper pier when the raft. went 
ashore. I saw one other occasion when a tug got into the mud 
right under the bridge. The bridge was open and she came a little 
too close to the side of the river and got fast. It took some time to 
pull her off. It was right beside the centre pier. ' 
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Redirect examination: 


I do not remember any other instance like that one. The Minnie 
La Mont was bringing down a raft which ran ashore on the other 
side. 


EpwARD TAYLOR, sworn as a witness on part of the defendant, 
testified as follows: 


During the year 1883 I was agent of the company here at Superior. 
About the 24th of April, 1883, out on the platform, I had a con- 
79 versation with Mr. Maxim. He came up from the draw and 
said he had a boat he would like to get through. I explained 
to him the bridge was spiked; that it would take some little time 
to get it open; ‘that | would arrange it as soon as possible. That 
was the first time I got an application to open that bridge in the 
season of 1883. (Witness details conversation with Maxim on the 
24th of April, 1883.) 
Question. Was there any notice given to you or toany one else, 
to your knowledge, beforehand that they desired to have the bridge 
open before that day ? 


Objected to as irrelative; objection sustained by the court; ex- 
ception duly taken by defendant’s attorneys. 


Question. Do you know what instructions were given to Craw- 
ford in relation to the care of this bridge? 

Answer. Well, only those I gave him myself. 

Question. What were those instructions? 


Objected to by plaintiff’s attorneys; objection sustained by the 
court ; exception duly taken by defendant's attorneys. 


Witness continues: Crawford and his men worked pretty much 
in the yards, in sight of the bridge and bay, generally, in May and 
June. Nobody ever made any complaint to me that the bridge was 
not being properly cared for. 


Cross-examination : 


' The bridge was spiked in 1883 because some part of the bridge 
had been sent away for repair. 


ReNDOLD McDonaLpD, sworn as witness in behalf of plaintiff, testi- 
fied as follows: 


80 I reside in Duluth. I amariverman. In the spring of 

1883 I was employed by Maxim, Le May and Crane, seeing to 
the logs that were towed from the sorting works down to the mouth 
of the river—that is, having charge of it—and afterwards I was fore- 
man. On the 5th of May 1 saw the Minnie La Mont, when she was 
going down with a raft of logs, at the time the bridge was closed on 
her. I was on the raft, and we got within a short distance of the 
bridge, when they closed the bridge so that the boat could not get 
through. The tug got tangled up with the logs. I don’t think the 
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tug was over 150 feet from the bridge when they closed the bridge. 
ry , 5 . “ , 

The tug couldn’t turn round and go back with the raft. 


This witness testifies as to the position of the shear boom and 
booms at the bridge and as to the difference in the cost of towing if 
done on the spring freshet or later in the season. 


Cross-examination : 


Some time after the bridge closed I saw a train pass. It might 
have been half an hour or an hour. I was back at the rear of the 
raft working to get a line ashore. There were five or six of us em- 
ployed in straightening the raft out. 

Plaintiff rests main case—not rebuttal ; and thereupon defendant’s 
counsel moves the court for a nonsuit upon the following grounds : 

1. That the plaintiff is not shown to be the real party in interest. 

2. Because it is not shown that there was ever any demand 
8] made upon the defendant, by signal or otherwise, to open 
that bridge. 

Motion overruled by the court. Exception by defendant. 

Defendant rests. 


Atpnonzo K. Maxrm recalled as a witness on the part of the 
plaintiff on rebuttal. 


Witness handed a plan for the abutments and boom. 
Question. Show where that shear boom runs and the pier is. 


Objected to by plaintiff’s attorneys; objection overruled by the 
court; exception duly taken by defendant’s attorneys. 


Answer. Just here is the railroad crossing. Here is the center 
pier and those here are the little piers. This boom was put in by 
the Northern Pacific Railroad Company when they first started the 
bridge (referring to boom testified to by former witnesses). 

Witness continues: I could not say how late in the year 1883 we 
put in the pier from one spile to the other. We could not tow logs 
through without this boom. ‘They could not put in the bridge with- 
out that boom. 


Plaintiff rests. 


82 The charge of the court to jury was as follows: 


GENTLEMEN OF THE Jury: The plaintiff in this case, Irwin W. 
Gates, is assignee of Maxim, Le May & Crane, and the two have been 
spoken of during the trial indiscriminately as plaintiffs. The real 
plaintiff in this case is, as I have stated, Mr. Gates, by virtne of the 
assignment of a elaim made to him before the commencement of this 
action. The cause of action arose by reason of transactions which 
affected Maxim, Le May & Crane and which Mr. Gates had nothing 
to do with until the cause of action had accrued in favor of Maxim, 
Le May & Crane, and after it had accrued then the assignment took 
place which makes Mr. Gates the proper party plaintiff here; but 
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in order to recover it is necessary that he, as plaintiff, should prove 
the rights which pertained to his assignors as Maxim, Le May and 
Crane, and then prove the assignment to him of those rights. This 
assignment is in evidence and is proven. ‘There is no question be- 
fore you in regard to the assignment. That being a question for the 
court, the court held the assignment good, and that it operated to 
vest the claim of Maxim, Le May & Crane in Mr. Gates. Therefore, 
that being a question for the court and disposed of, there is no ques- 
tion for you in that regard, and Mr. Gates stands here as the proper 
party plaintiff, entitled to recover, if anything, whatever Maxim, Le 
May & Crane would have been entitled to recover had they sued in 
his stead without making an assignment of theirclaim. The action 

is brought against the Northern Pacific Railroad Company to 
$3 recover damages sustained by plaintiff’s assignors on account 

of the wrongful neglect and refusal, as it is claimed on the 
plaintiff’s part, of the defendant company to open their draw-bridge 
over the Nemadji river and to afford the plaintiff's assignors an op- 
portunity to navigate the river up and down in the prosecution of 
their business. The Nemadji river is a navigable stream. That 
stands not only proven, but admitted by the pleadings, and from 
that follows the right of all persons to avail themselves of the facil- 
ities which it affords for navigation. As a navigable stream it is a 
public highway to which all persons may resort for the purpose of 
navigation. It is unlawful for any one person or corporation to ob- 
struct its navigation absolutely. Certainly, in a modified way and 
to a reasonable extent, a railroad having lawful authority to build 
its road over the stream, to bridge it, as it is conceded the Northern 
Pacific railroad had in this case, may cause such necessary obstruc- 
tions as would result necessarily from the use of their bridge in a 
proper way. 

To explain myself here, as an illustration, if the defendant com- 
pany did not have authority to place a bridge over the stream they 
would have no right to put a pier in the stream for the purposes of a 
bridge; and while they had no such authority they would have no 
right even to obstruct a boat during the time necessary to open the 
draw-bridge; but with the authority to bridge a stream they must 
also have incidentally the power and authority to build piers to sus- 
tain the bridge and to sustain a proper draw-bridge over the chan- 

nel, and must have power and authority to close the draw for 
84 the purposes of the use of the bridge by their trains when 

passing, and any obstructions which would be incidental to - 
such proper use would not be called an unlawful obstruction, they 
having power and authority to bridge the stream. But they do not 
necessarily and cannot exercise their right and powers in the prem- 
ises so as to exclude or prevent the exercise of the right of naviga- 
tion on the part of persons navigating thestream, and it is the duty 
of the company to so manage their bridge as to pass craft going up 
and down the stream with the least practicable delay consistently 
with the use which they have for the bridge themselves. They have 
no right to keep their draw closed so as to prevent craft from pass- 
ing, except when necessary to keep it closed for the purpose of pass- 


46 THE NORTHERN PACIFIC RAILROAD CO. VS. IRWIN W. GATES. 


ing trains I do not mean to say, gentlemen, that they must neces- 
sarily keep the draw open at all times when trains are not passing, 
but I do mean to say that if they keep it closed it is their duty 
to furnish facilities for opening it so as to allow craft which wish to 
pass through the bridge the opportunity of doing so, and that with- 
out unreasonable delay. It might be.a question possibly to be left 
to the jury as to what was reasonable in the case of a railroad, as to 
what was a reasonable use of the bridge, considering the risks to 
trains that might attend the bridge — open at all times when not 
employed for the passage of trains; but I think I may take judicial 
knowledge, and I shall in this case take the responsibility of so doing, 
of the fact that the proper use of a draw-bridge does not require it to 

be kept open at all times when not in use; that it may prop- 
85 erly be kept closed if only facilities are afforded to craft to 

pass through it in navigating the stream ; and as to facilities 
I shall instruct you, gentlemen, that it was the duty of the Northern 
Pacific Railroad Company, their bridge being closed, to provide that 
some one should be at the bridge or near it with whom the masters 
of craft ascending or descending the stream could communicate 
upon approaching the bridge and give notice of their desire to pass 
the bridge; that it was not the duty of masters of craft to go and 
make search on an expedition about the town among the offices or 
in some offices or among the employés of the company to find some 
one who would serve them by opening the bridge; that it was a 
reasonable obligation resting upon the defendant company to keep 
somebody at the bridge with whom communication could be had by 
those desiring to navigate the stream and pass to and fro through 
the bridge. I also instruct you that the defendant company would 
not be obliged to open the bridge to pass craft without notice on the 
part of masters of craft or those whose duty it was to give notice 
that they desired to pass, but that somebody should be there on the 
part of the Northern Pacific Railroad Company to whom this notice 
could be given and should be where they could be communicated 
with. 

[ hold that there is no obligation resting upon defendant company 
nor upon its employés at the bridge when they see a craft coming, 
either upstream or down, to divine that the craft desires to pass 
through the bridge (inasmuch as it may stop short of passing through 
the bridge) at any place, and the bridge tender, if there was such a 

man there, could not know what his intentions were. It is 
86 fair and right that he should have notice of the desire of the 

master of the vessel to pass through the bridge before he 
could be charged with neglect for failing to open it. It is not neces- 
sary to determine what this notice should consistin. I say “ notice.” 
The counsel for the defendant has asked me to charge, practically, 
that they were not obliged to open the bridge without a dentand. I 
should so charge. It amounts to the same thing. He asks me to 
say, “ The jury are instructed that the plaintiff is not entitled to re- 
cover in their action for damages occasioned to Maxim, Le May and 
Crane by reason of the failure to open defendant’s bridge unless 
upon the occasion of such failure to open said bridge said Maxim, 
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Le May & Crane demanded the opening of the bridge by the defend- 
ants to allow the passage of their tugs.” That I have no objection 
to charging. I say, “ Unless Maxim, Le May & Crane demanded the 
opening of the bridge.” They probably mean just what the court 
would mean when it says, “That unless by a demand from the 
proper quarter.” It may come from the master of the vessel, and 
should be made at the bridge, that it should be opened. They would 
not be responsible for the failure to open it without a proper de- 
mand. This demand may consist in whatever is a proper method 
of making it. Signals may be proper by blowing a whistle. We 
have no instructions in this suit. There has nothing been given in 
evidence as to whether any signals were agreed upon. It is prob- 
able that a proper system of signals will be the outgrowth of busi- 
ness upon the stream some time or other ; but that is a matter 
87 of convention between the Northern Pacific railroad and the 
public interested in navigating the stream, and in the absence 
of any signals agreed upon or understood they still should be acces- 
sible to some sort ot application. That application may be made by 
word of mouth or in any other way that would give a person at the 
bridge representing the Northern Pacific Railroad Company to 
understand that a craft desired to pass, and, the application having 
been made for that purpose, they are bound to open the bridge so 
as to let them pass; and if the defendant company in this case failed 
to do that, under such circumstances they should be held liable for 
the damages actually sutlered by persons who had a right to re- 
quire the opening of the bridge and whose interest was thereby af- 
fected. 
Now, the question of damages, in respect to which there has been 
a great deal of varying law, is perhaps the only difficult question in 
this case ; and, whether we should be so fortunate as to agree with 
either party or with the views of any court of review or not, we must, 
at least, have a certain rule of damages in this case, and the court 
will instruct you as to what it deems to be the law affecting the case. 
A clear measure of damages in the case of the delay of the tug in the 
employ of Maxim, Le May & Crane would be the cost of the lug 
hire and the men who were kept idle directly by means of the delay. 
That would be a clear standard and afford a definite rule of da.a- 
ages. Such delay, after notice to open the bridge, as would be inci- 
dent to the opening of it by proper means and facilities for opening 
it, which the railroad were bound to keep, would not be 
88 delay on account of which damages could be recovered, but 
all delay beyond that would be delay on account of which 
damages could be recovered by the party injured, and should fairly 
include the necessary pay of the tug, the necessary pay of the men 
in the employ of the plaintiff’s assignors, who were kept idle directly 
by means of that delay, and that, as has been said by one of the 
counsel, can be ascertained asa definite amount in figures, and would 
come within what might be called liquidated damages. The plain- 
tiff would also be entitled, if he recover anything, to recover legal 
interest at seven per cent. from the time that the damage accrued. 
Another claim for damages set up here is grounded upon the fact, 
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as it is alleged, that the plaintiffs, by the defendant’s fault, were not 
able to use the river in their business for a space of time. From 
what date is it claimed ? 

Waite: From the 24th of April to the 24th of May. I do not 
claim we could not use it at all, but we could not use it profitably. 
Court: Well, that they could not use the river, as they claim, for 
a space of time—as they claim, for a month or thereabouts—at a sea- 
son of the year when it would have been much more profitable to 
use it than it was later, from the fact that they had to get a tug from 
the lower lake that could go under the bridge, by reason of a joint 
in its pipe. And considerable has been said about a contract which 
the plaintiff’s assignors had for getting out logs, and that they lost 
certain profits which they would have otherwise made on that con- 
tract; and there has been a discussion as to whether those 

89 profits should be recovered as a measure of damages. 
| have already stated in the early part of the trial and | 
state now, gentlemen, that the question of profits upon that contract 
cannot come before you. ‘To put it in that shape, as a question of 
profits, it seems to me, would only complicate it, and I do not think 
there is occasion in this suit to consider it as a question of profits 
upon that contract. A much more easy way to put the matter is, 
in my view, simply to say that it appears by the contract which was 
put in evidence that Maxim, Le May & Crane had business above 
the bridge for the purpose of sorting logs and towing them below, 
and this contract is not in evidence for any other purpose than to 
show that Maxim, Le May & Crane had business there. It probably 
was not necessary that it should have come in evidence for that pur- 
pose; it might have been shown otherwise; but it did serve to show 
that they were interested and had a right to go above the bridge on 
their business, for the purpose of sorting and getting out logs, and, 
so far as that is concerned, the contract is properly in evidence; and 
now what they were to make by that contract I do not think you 
have anything to do with. I shall simply consider it and you are 
to consider it, if you shall consider this particular question at all, in 
the lignt of what it would have cost them to do that business at 
one time of the year when they were ready to do it and when, 
as they claim, they were prevented from doing it, and what it 
would cost them to do it at another time of the year when 
they did do it, and whether it would cost them more to do 
it at the time when they did do it; and the additional 
90 cost of doing that business, if any, would be a legitimate 
measure of damages, and this can be considered without re- 
ference to any contract or profits on a contract. But the question 
that arises here is whether they can recover. That is a question [ 
have to decide, as a court, as to whether they can recover at all for 
damages on account of being prevented from using the river during 
the season of high water—that is, whether the fall of water was a 
thing for which the Norther- Pacific Railroad Company should be 
held responsible. I have in my mind adopted a rule in that case, 
which I will state to yuu, as the proper rule to govern you. I have 
determined that the plaintiffs would have not right to make a claim 
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upon the Northern Pacific Railroad Company for damages which 
might arise on account of some fortuitous or unlooked-for event, not 
necessarily connected with the delay, or with the refusal of the de- 
fendants to open the bridge; and to illustrate what I mean by that, 
the fall of the water is not a necessary consequence of the refusal to 
open the bridge; but it may be true that the high water in the 
Nemad)i river is a matter of such regular and ordinary occurrence 
and a matter so connected with the business of assorting and towing 
logs that Maxim, Le May & Crane or persons engaged in the same 
business would have a right and might reasonably adjust their 
business with reference to the high water, with reference to availing 
themselves of the season of high water. I leave that for you to de- 
termine from the evidence, gentlemen of the jury, whether that 

change in the stage of the water and in the condition of the 
o1 river is of that character. The rule may seem artificial to 

you, but still it is the rule adopted in this action, that if this 
change in the condition of the water was a mere chance—if we 
might use the term, a freak of nature—coming from a mere hazard 
of the weather,something not usually or ordinarily occurring, then it 
would belong to that class of accidents the result of which must re- 
main and lay where they fall; but if, on the contrary, it is one of 
the regular and ordinary features of navigation on this river, one of 
the regular and ordinary incidents of the business of sorting logs 
here, that high water in the spring could be expected, and the busi- 
ness could be done cheaper at that time, then the plaintiffs had a 
right to avail themselves of that advantage; and if they were pre- 
vented by the wrongful act of the defendant from availing them- 
selves of that facility existing at that time, then the loss incurred 
on that account is the increased expense of doing the business and 
is au item of damage which they would have a right to recover for; 
and, as I said, to which class of occurrence that fall in the river 
must be assigned is for you to determine from the evidence in this 
vase, gentlemen. If, as I said, it was a mere fortuitous event not 
regularly or ordinarily occurring, the plaintiff is entitled to no 
damage-on account of it. If, on the contrary, it was of a different 
character, such as I stated, one with reference to which they had 
a right and might reasonably be expected to act and regulate 
their business with reference to, then it forms a ground for a 
claim for damages if they were prevented from availing them- 

selves of the high water in the season of high water. But, 
92 in order that the plaintiff may recover on that ground, 

it must appear, further, gentlemen, and it is essential that it 
should appear, that they were deprived of that advantage by the 
wrongful act of the defendant; and they cannot recover for any 
damage sustained on account of being so deprived of that advan- 
tage, only to the extent that they were so deprived by the fault of 
the defendant. And in proving the damages, or in proving the 
other acts, the affirmative is on the plaintiffs; it is for them to show 
the wrongful act of the defendant; it is for them to show the damage 
thataccrued, if there was any damageaccrued, from thatact; and hence 
I leave you to determine, gentlemen, as a question of fact, from the 
7—248 
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evidence, whether the plaintiffs’ assignors were, by the wrongful act 
or neglect of the defendant to open their bridge, deprived of the use 
of that high water. If you shall determine that they are entitled to 
recover on that ground, within the rule I have heretofore stated — 
that is, if you shall determine that they would otherwise be entitled 
to recover—I leave you to determine whether that was occasioned by 
the neglect of the defendant, and to determine that you must deter- 
mine that the plaintiffs could not, within the period which they 
claim they were deprived of this advantage by reason of the high 
water, have used the river. In order to determine that you will 
have to determine that there was no such means provided by the 
defendant company for opening the bridge as made it practicable 
for plaintiffs’ assignors to prosecute their business during the 
93 season they speak of that they were deprived of its use, and 
it is for them to make that appear. I think the plaintiffs’ 
assignors had no right to go away and say they were discouraged. 
That would not justify them. They would have no right to inter- 
mit their efforts to prosecute their business and charge the increased 
cost of doing it afterwards, at a later season, when it could not be so 
advantageously done, upon the defendant company. If, as a matter 
of fact, they could have used the river during that interval of time, 
got through the bridge in a proper way, and whether they could or 
not depends on your determination of the evidence as to whether 
tliere was at the bridge those facilities which the plaintiffs had a 
right to claim and expect to enable them to pass the bridge; if 
there was, then it will not do for the plaintiffs to say they were dis- 
couraged. What I mean by that, gentlemen of the jury, is that the 
fault of the Northern Pacific railroad one day or week, and their 
liability to pay damages on account of that fault would not justify 
the plaintiff in charging the defendant for damage accruing some 
other time, if, as a matter of fact, that fault would not have been 
repeated or would not have oc-urred at the other times when they 
might have gone through the draw and used the river. Hence, if 
you determine, as a matter of fact from the evidence in this case, 
that the plaintiffs could have got a ‘beneficial use of the bridge 
or a use of the river—I mean at the bridge—even at the 
expense of some delay, if it is less than they would have lost 
by intermitting their efforts altogether, they cannot re- 
94 cover the increased cost of doing it afterwards over and 
above what it would have cost them had they been able to 
have — an uninterrupted use of the river—had the proper facilities 
been afforded them. They can only recover their actual loss in that 
respect, not the whole difference between what it would have cost 
them to do the business at the time when they did do it later, after 
getting the tug Hope, and what it would have cost them at a time 
when the river was at a high stage of water. Neither does the fact, 
as I conceive, that the tugs refused to go there cut any figure in this 
case. No question as to damage done to tugs has anything to do 
with the delay. The plaintiff is here claiming damages from the 
fact that he had to pay tugs during the delay, and we have no con- 
cern with the motives, as I can see, or the reason which may have 
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operated on tugmasters to prevent their doing the business. As for 
the plaintiff’s assignors, so far as we have anything to do with it, if 
they get their pay that is all they could ask. The only question, 
then, as a matter of fact, is whether they could have done their busi- 
ness during the time in which they say they were deprived of doing 
it profitably; whether they could have done it without waiting; 
whether it was practicable for them to do it, and facilities existed by 
which they could use the river in going up above the bridge and 
down below it as they had occasion to do. , 
The counsel desires that you shall find specially on two 
95 points—first, the amount at which you assess the damage on 
account of the loss of time of tugs and men employed by plain- 
tiff’s assignors while delayed by the neglect or refusal of the defend- 
ant to open the bridge when the stream at that point was fit for such 
navigation by such assignors; second, the additional damage result- 
ing to the plaintiff’s assignors from such acts of the defendant for 
the delay, hindrance, and consequent loss to them in carrying on 
their business. 

The additional damage, that I understand as referring to the ground 
of damage which we have just been discussing. Whether you allow 
any damage on this second count will depend upon whether you 
find, under the instructions of the court and the evidence in the case, 
that the plaintiffs are entitled to vere the ground of their being 
obliged, as they claim, to delay their business until a time when it 
could not be so cheaply done. This would exclude, I think, the 
claim that is made on the part of the plaintiffs for dainages growing 
out of the events of May 5th. The plaintiffs would be entitled to all 
damages incurred by reason of the neglect of the defendant in open- 
ing the draw, resulting in the delay of the tug, for which the plain- 
tiff’s assignors had to pay, and for the wages of the men who were 
thereby necessarily kept idle. 

They were deprived of doing their own work. I think it stands 
on the same ground. ‘Their profits that they might have earned 

that day, I think, should be excluded from your consideration, 
U6 because it does not appear but that, so far as that is concerned, 

that might not have been earned some other time—that is, 
there is no sufficient evidence to show that fact, so far as the profits 
of the business are concerned, their real damage being their delay. 
It does not appear that the same profits might not have been earned 
some other time. It is all included in the consideration.of the loss 
of the plaintiffs by reason of their not being able to avail themselves 
of the high water, if there was a loss for which the defendants are 
liable on that ground, within the evidence and the instructions of 
the court. I do not think of anything else that itis necessary to 
charge you, gentlemen. 


The defendant excepts to the charge of the court to the jury as 
follows : 


1. To so much of the charge as instructs the jury that the assign- 
ment by Maxim, Le May & Crane to Irwin W. Gates transferred the 
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cause of action to said Gates, or that Irwin W. Gates is the real party 
in Interest in this action. 

2. To so much of the charge as instructs the jury that it was in- 
cumbent on the defendant to keep a watchman continually on de- 
fendant’s bridge across the Nemad)i river. 

3. To so much of the charge as instructs the jury that the plain- 

tiff could recover damages in this action for his inability to 

97 profitably make use of the waters of the Nemadji river from 

_ April 24th to May 24th by reason of the supposed obstruc- 
tions to the navigation of said river by defendant’s bridge. 

4. To so much of the charge as instructs the jury that the defend- 
ant in this acition is chargeable for the increased expense of doing 
their business on the Nemadji river after the subsidence of the waters 
in the spring of 1883. 

5. To so much of the charge as instructs the jury that the defend- 
ant is responsible to the plaintiff in this action for the consequences 
of the fall of the water in the Nemadji river in the spring of 1883. 

6. To so much of the charge as instructs the jury that the defend- 
ant is liable to the plaintiff for the damages he sustained by reason 
of his inability to procure tugs capable of navigating the waters of 
the Nemadji river. 

7. Toso much of the charge as instructs the jury that the plain- 
tiff can recover in this action for any damages beyond the actual 
cost to Maxim, Le May & Crane of the tugs and men while they 
were actually detained at defendant’s bridge. 


The defendant asked the following instructions to be given to 
the jury: 


1. The jury are instructed that if they shall find from the evi- 
dence that tugs in the employ of Maxim, Le May & Crane were de- 
tained at the defendant’s bridge over the Nemadji river by 
98 reason of the negligent failure of the defendant to open the 
draw of said bridge upon the demand of said Maxim, Le May 
& Crane or their servants, then the plaintiff is entitled to recover 
in this action the actual cost to Maxim, Le May & Crane of the tugs 
and men so detained during such detention. 
Instruction refused. Exception by defendant. 


2. The jury are instructed that the plaintiff is not entitled to re- 
cover in this action any damage sustained by Maxim, Le May & 
Crane by reason of their inability to procure tugs capable of navi- 
gating the Nemadji river above defendant’s bridge. 

Instruction refused. Exception by defendant. 


3. The jury are instructed that the plaintiff is not entitled to re- 
cover in this action for any damage sustained by Maxim, Le May 
& Crane by reason of the subsidence of the waters in the Nemadji 
river. | 

Instruction refused. Exception by defendant. 

4. The court instructs the jury that if they shall find from the evi- 
dence that there were two or more causes concurring to prevent 
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Maxim, Le May & Crane from realizing profits on their contract to 
bring down the logs, as mentioned in the complaint, and that one 
of those causes was the detention of their tugs at the defendant’s 
bridge and the other was the inability of the “said Maxim, Le May 
& Crane to procure tugs capable of navigating the waters of 
v9 the Nemadji river above said bridge, and another was the low 
stage of the water in said river, and that without the concur- 
rence of all of said causes or of two of them tie said Maxim, Le May 
& Crane would have realized such profits, then the plaintiff cannot 
recover in this action any profits the said Maxim, Le May & Crane 
were so prevented from realizing. 
Instruction refused. Exception by defendant. 


The jury are instructed that the plaintiff is not entitle- to re- 
cover in this action for damages oceasioned to Maxim, Le May & 
Crane by reason of the failure to open defendant’s bridge unless upon 
the occasion of such failure to open said bridge said M: axim, Le May 
& Crane demanded the opening of the bridge by the defendants to 
allow the passage of their tugs. 

[Instruction refused. Exception by defendants. 


The court instructs the jury that 1t was the duty of Maxim, Le 
May & Crane to have avoided damage by delay at defendant’s bridge 
over the Nemadji river if they could have done so; and if the dam- 
ages claimed in the complaint could have been avoided at the ex- 
pense of putting a joint in the smoke-stack of any tug in their em- 
ploy it was their duty to have done so, and in that case the plaintiff 
would be entitled to recover in this action only for the expenditure 
that would have been necessary to put such joints in such smoke- 
stacks and such actual damage as they would have suffered 
100 _—by reason of the delay in putting in such joints. 
Instruction refused. Exception by defendant. 


The court instructs the jury that the plaintiff cannot recover 
any of the damages claimed in this action on account of profits on 
the contract in the complaint set forth, because they are too remote 
and not the proximate result of defendant’s acts. 

Instruction refused. Exception by defendant. 


8. If the jury shall find from the evidence that the profits claimed 
in the complaint were contingent or depending upon facts and cir- 
cumstances beyond plaintiffs’ control, then such profits cannot be 
recovered as damages in this action. 

Instruction refused. Exception by defendant. 


9. The court instructs the jury that if there were tugs capable of 
navigating the Nemadji river above defendant’s bridge and Maxim, 
Le May «& Crane failed or neglected to hire such tugs, the plaintiff 
cannot recover damages in this action for any delay oecasioned by 
such neglect or refusal. 


Instruction refused. Exception by defendant. 


10. It being shown by the evidence that the plaintiff, Irwin W. 
Gates, is not the owner and holder of the claim sued upon and has 


¥ 


PE te SA 8: AB NR AIRE NS 8m ty na a 88 epee eee eta 


satnate enn ee ed 


i RCS RIT bi PBT IIE te 


54 THE NORTHERN PACIFIC RAILROAD CO. VS. IRWIN W. GATES. 


no interest in the same, but that said claim was assigned to 
101 said plaintiff for the purpose merely of bringing this action, 

he agreeing to apply the proceeds thereof in payment of cer- 
tain debts of Crane & Maxim, two of said assignors, in his hands, 
and pay the surplus to said Maxim, Le May & Crane, who are the 
real parties in interest in this action, the plaintiff cannot recover 
and the defendant is entitled to a verdict under the direction of the 
court. 


[Instruction refused. Exception by defendant- 


11. The jury are instructed that the plaintiff is not entitled to re- 
céver in this action fur any damage sustained by Maxim, Le May & 
Crane by reason of their detention at the defendant’s bridge over 
the Nemadji river, together with either the low stage of the water 
in said river or the inability of said Maxim, Le May & Crane to 
hire tugs capable of navigating said river above defendant's bridge. 

Instruction refused. Exception. by defendant. ) 

The defendant asked that the jury be allowed to take with them 
into their consultation reom such of its written instructions as had 
been given by the court. 


Refused by the court. [Exception by defendant. 


Upon the rendition of their verdict by the jury defendant’s attor- 
ney moved for a new trial upon the minutes of the judge. 
Motion overruled. Exception by defendant. 


102 DouGLAS COUNTY, 88: 
Cireuit Court. 
Irwin W. Gares vs. NORTHERN Pactric RAILROAD CoMPANY. 


I hereby certify that the foregoing bill of exceptions was settled 
before me this 22nd day of June, 1885, at 10 o’clock a. m., pursuant 
to a stipulation between the parties; that the same contains all the 
testimony introduced on the trial before me of the above-entitled 
action and all the exceptions taken by the defendants in said case, 
together with the instructions given and refused by the court and 
the exceptions thereto filed by said defendant. 

S. H. CLOUGH, 
Circuit Judge. 

(Endorsements:) Filed this 24th day of June, 1885. 
clerk (cir. c’t). Filed July 2, 1885. 
ct Wis. 


Charles Lord, 
Clarence Kellogg, clerk of sup. 


It is hereby stipulated that the foregoing bill has been agreed upon 
subject to the court deciding upon the 11th instruction as included 
in the bill having been granted or refused, and upon settling that 
the court may settle the bill as it stands. 

June 16, 1885. 


S. F. WHITE, 
Counsel for PU if. 

W. A. HAMILTON, 

Att'y for Defendant. 
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103 (Endorsements over:) Stipulation to settle bill of exceptions. 

Filed June 24, 1885. Ch’s Lord, clerk, by H. E. Loffette, dep- 
uty. W. A. Hamilton, att’y for def’t. Filed July 2, 1885. Clar- 
ence Kellogg, clerk sup. c’t Wis. | 


STATE OF WISCONSIN, ) 
’ . SS . 
County of Douglas, | 


In Cireuit-Court. 


I, Charles Lord, clerk of the circuit court in and for said county 
and State, do hereby certify that the annexed papers were filed in 
my office on the days endorsed thereon, are all the original papers 
on file in my office in an action entitled Irwin W. Gates, plaintiff, 
against Northern Pacific Railroad Company, defendant, and that the 
same ure transmitted to the.supreme court in pursuance of an appeal, 
as is shown by the record to have been perfected June 9, 1585. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 29th day of June, A. D. 1885. 

(SEAL. | CHARLES LORD, Clerk. 


(Endorsed :) Filed July 2, 1885. Clarence Kellogg, clerk sup. c’t 
Wis. 


104 And afterwards, to wit, on the 16th day of July, A. D. 1885, 

came the said respondent, by his attorney, and filed in this 
court his certuin notice of argumeut herein in the words and figures 
following : 


Notice of Argument. 
In Supreme Court, State of Wisconsin. 


Inwin W. Gares, Plaintiff, 
vs. 


NorTHERN Paciric Rarcroap Company, Defendant. 


Appeal from circuit court, Douglas county. 


Sir: You will please take notice that the issues of law in the 
above-entitled cause will be brought on for argument and trial at 
the next regular term of the court aforesaid, appointed to be held at 
the capitol, in the city of Madison, Wisconsin, on the eleventh day 
of August, 1885, at the opening-.of said court on that day or as soon 
thereafter as counsel can be heard. 

Yours respectfully, WHITE & BOWER & 
STEPHEN BACON, 
Attorneys for Plaintiff. 
. Dated July 10, 1885. 


To W. A. Hamilton, Esq., attorney for defendant. 
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(Endorsements:) Due service of within notice is hereby ad- 

105 mitted, at Superior, Wisconsin, this eleventh day of July, A. 

D. 1885. W. A. Hamilton, attorney for defendant. White & 

Bower & Stephen Bacon, attorneys for plaintiff. Filed July 16, 
1885. Clarence Kellogg, — sup. c’t Wis. 


And afterwards, to wit, on the 23d day of July, A. D. 1885, the 
following additional papers were received from the clerk of the cir- 
cuit court of Douglas county and filed in said cause in the words 
and figures following—that is to say: 

For and in consideration of the sum of fifteen hundred dollars to 
me in hand paid by E. B. Crane, of Superior, Wis., the receipt 
whereof is hereby acknowledged, I hereby sell, assign, transfer, and 
set over unto the said E. B. Crane and his assigns all of my rights 
and demands accrued and hereafter to accrue under and by virtue 
of one certain written agreement, duly executed and delivered in 
duplicate July 29, 1882, by and between A. A. Maxin, Jr., Ek. F. Le 
May, and Alfred Merritt under the firm name and style of Maxim, 
Le May & Merritt, parties of the one part, and the firms of Peyton, 


Kimball & Barber, Duncan, Gamble & Co., Cutler, Gilbert & Pier- 


son, and A. M. Miller, parties of the other part, relating to the raft- 
ing of logs from Nemadji river, Wis., up the Bay of Superior, and 
the delivery thereof, as in said contract specified. 
106 And also of, in, and to another certain written agreement, 
duly executed and delivered in duplicate on said July 29, 
1882, by and between said firm of Maxim, Le May & Merritt and 
the Nemadji Boom Company,a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Wis- 
consin, party of the other part, relating to the assorting, rafting, and 
holding for delivery of pine logs, as in said last-mentioned contract 
specified, hereby authorizing said Crane to take and hold my place 
in said firm of Maxim, Le May & Merritt under said contracts, as 
an equal partner in said firm, in every particular as fully as I might 
or could do before the signing of these presents, hereby constituting 
said Crane an equal partner in said firm in my place and stead, 
and all parties interested directly or indirectly in said contracts are 
hereby authorized and directed to treat said Crane as such partner 
in said firm, he having by these presents assumed the full responsi- 
bility of a partner therein and agreed to release me from all further 
liability therein. 
Dated at Duluth, Minn., this 18th day of Oct., 1882. 
Witness my hand and seal the day last above written. 
ALFRED MERRITT. [seat.] 
In presence of— 
JOHN PETERSON. 
C. M. WILSON. 


STATE OF MINNESOTA, | 
St. Louis County, | 


SS 


Be it remembered that on this 18th day of October, A. D. 1882, 
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107 _—personally appeared Alfred Merritt, to me well know- to be 
the person who executed the foregoing instrument, and he 
acknowledged that he executed the same as his free act and deed 
for the uses and purposes therein expressed. 
[ SEAT. | C. M. WILSON, 
Notary Public, St.. Louis Co., Minn. 


I hereby agree that the conditions of the above instrument shall 
be carried out in full. 


Dated Oct. 18, 1882. 
A. A. MAXIM, Jr. 


(Endorsements :) Assignment from Alfred Merritt to E. B. Crane. 
J. W. Gates against N. P. R. R. Co. Exhibits offered in evidence. 
Filed Jul. 23, 1885. Clarence Kellogg, clerk sup. c’t Wis. 


Cireuit Court, Douglas County. 
Inwin W. Gates, Plaintiff, 


against 


Tue NortuHern Paciric Rattroap Company, Defendant. 


To the Northern Pacific Railroad Company and to William Hamil- 
ton, attorney for said defendant: 


Sir: You are hereby notified that the deposition of George Brooks, 
of the town of Superior, in said county of Douglas, will be taken be- 
fore James Newton, ore of the justices of the peace in and for 
108 suid county, at his office, in the court-house, in the said town 
of Superior, on the 6th day of January, A. D. 1885, next, at 
ten o’clock in the forenoon, to be used on the trial in the above-en- 
titled action on the part of that plaintiff, for the reason and cause for 
taking deposition of the said George Brooks is that the said Brooks 
is about to go out of the State, not intending to return in time for 
the trial of the above-entitled cause or the hearing therein, at which 
time and place you are hereby notified to appear and put such in- 
terrogatories as you may think fit. 
Dated this 2nd day of January, 1885. 
WHITE & BOWER, wirn 
STEPHEN BACON, 
Attorneys for Plaintiff. 


(Endorsements :) Service of a copy of the within notice on the 2d 
day of January, A. D. 1885, at 5 o'clock p. m., is hereby admitted. 
W.A. Hamilton, defendant’s att’y. Personally served on 


this 2nd Jan., 1885, by deliver- to him a true copy thereof. Chas. 
Lord, Jr.,constable. Fee, 25c. Filed Jan. 6,1885. James Newton, 
J.P. Notice to take deposition of George Brooks. To. W. A. Ham- 
ilton, att’y for def’t. White & Bower, with 5. Bacon, att’y- for plain- 
tiff. 
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ft 109 STATE OF WIs., Pp 
fq Douglas County, Town of Superior, } ~ 


i i In Justice Court, before James Newton, Esq., Justice of Peace. 
Inwin W. Gates, PI'ff, 
v8. 

Tue NortHern Pactric Rartroap Co., Def’t. r 
| Deposition of George L. Brooks, a witness for the plaintiff, taken be- : 
| fore me, at my office, in Superior, in said county and State, on the } 
| 6th day of January, 1885, commencing at 10 o'clock a. m., pursu- 

ant to the annexed notice, to,be used on the part of the plaintiff 
| in an action pending in circuit court in & for Douglas county, : 
| wherein Irwin W. Gates is plaintiff & The Northern Pacific Rail- : 
ad road Co. is defendant. 
| The said witness, being first duly sworn to testify the truth, the 
| whole truth, and nothing’ but the truth relative to said cause, in an- 
| swer to oral interrogatories propounded by the plaintiff or Srerne- 
Bacon, who appears for the plaintiff, deposed and made answer as 
follows: : 
My name is George L. Brooks, my age is 58, and I reside in Su- " 
perior. I know the parties; have known the plaintiff 22 years, the 
, | defendant 3 years. 
| | —. What is your occupation ? 
| Ans. A brick-maker, at Superior, on the Nemadji river, which is 
| a navigable stream. 
1 —. Whereabouts in the said river is the place you manufacture 
H | bricks? i 
| Answer. About one mile and a half above its mouth. . 
—. How do you know that it is a navigable river? 


Answer. By vessels running up & down from the mouth to my 
brick yard & above it. 
110 —. Navigable for which class of vessels ? 
Answer. Any vessels drawing 6 feet or less, to my yard in 
the channel of the river. 
—. How wide is the channel of the river? 
| Answer. From 1 to 2 hundred feet. 
Hi Quest. Is it navigable for larger class of vessels to points on said 
il} river above the mouth? 
Answer. Yes. 
Quest. How far up the river —a vessel drawing 7 feet of water? 
An. About one mile. ' 
Quest. How long have you been navigating this river ? 
Ans. At least 10 years. | 
Quest. Where on that river is the Northern Pacific Railroad Co. : 
bridge located ? 
An. About one-half mile above its mouth. 
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Quest. During the season of 1883 were you using the said Ne- 
madji river for transporting bricks? 

An. Yes. 

Quest. How? 

An. On scows towed by tugs. 

Quest. What class of tugs? 

An. Steam-tugs. 

Quest. Where were they towing the scows? 

An. Up and down the river, from the mouth of the river to my 
brick yard. 

Quest. Did you have any trouble getting through the said North- 
ern Pacific Railroad Company’s bridge while so using it ? 

An. Yes. 

Quest. What was the trouble? 

Ans. There was no regular bridge tender to open the bridge, and 
when I wanted to go through the bridge I had to go to the N. P. R. 
R. Co. agent, & he referred me to the section boss, & the distance 
from the bridge to the agent’s office was a half mile. Sometime I 
could find the section boss at his house or about town & sometimes 
[ could not find him. When the tugs brought my scows to the 
bridge, after giving the proper signals with their steam whistle (& 

5 or 6 times) & no one offered to open the bridge, they tied 
111 up my scows & left them. 
Quest. How often were you troubled in that way getting 
through the bridge. 

Ans. I was always troubled so when I wanted to pass the bridge. 

Quest. How often did you want to get through the bridge in the 
year 1583? 

Ans. I commenced using it in the spring of 1883 & have used it 
so 25 times or more during said season. 

(uest. ; 


W. A. Hamilton, appearing for the defendants, propounded no in- 
terrogatories. 
GEO. L. BROOKS. 


STaTE OF WISCONSIN, | $8 : 
Douglas County, Je 


I, James Newton, justice of the peace in and for said county, do 
hereby certify that the above deposition was taken before me, at my 
office, in the town of Superior, in said county, on the 6th day of 
January, 1885, at 10 o’clock a. m.; that it was taken at the request 
of the plaintiff upon written interrogatories; that it was reduced to 
writing by myself; that it was taken to be used in the action of 
[Irwin W. Gates v. The Northern Pacific Railroad Co., now pending 
in circuit court, and that the reason for taking it was that the 
notice, of which a copy is hereto annexed, was served upon W. A. 
Hamilton, attorney for said defendants, on the 2d day of January, 
1885; that said deponent before examination was sworn to testify 
the truth, the whole truth, & nothing but the truth relative to said 
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, cause, & said deposition was carefully read to said deponent & then 
\ subscribed by him. 


Superior, Jan. 6, 1885. | 
JAMES NEWTON, 
Justice of Peace. 


(Endorsements:) Deposition of George L. Brooks. Filed this 6th 
day of January, 1885. Charles Lord, clerk. Filed July 23, 1885. 
Clarence Kellogg, cl’k sup. c’t, Wis. 


112 Be it remembered that at a term of the supreme court of 
the State of Wisconsin, begun and held at the capitol, in Madi- : 
son, the seat of government of said State, on the second Tuesday, to 


wit, on the eleventh day, of August, A. D. 1855, on the ninth day of 
the term, to wit, on the eighth day of September, A. D. 1885—pres- 
ent, Orsamus Cole, chief justice, and William P. Lyon, Harlow S. 
Orton, David Taylor, and John B. Cassoday, associate justices, of | 
said court—the following proceedings were had, inter alia, to wit: 


Douglas Circuit Court. 


Inwin W. Gates, Respondent, 
Us, 
Tue Nortuern Paciric R. R. Co., Appellant. 


And now, at this day, come the parties herein, by their attorneys, 
and this cause having been argued by 8. F. White, Esq., for the said 
respondent and submitted for the said appellant on the printed case 
and brief, and the court, not being now sufficiently advised of and 
concerning its decision herein, took time to consider of its opinion. 


Be it remembered that at a term of the supreme court of the State 

of Wisconsin, begun and held at the capitol, in Madison, the seat of 
government of said State, on the second Tuesday, to wit, on 

118 the eleventh day, of August, A. D. 1885, on the tenth day of 
the term, to wit, on the twenty-second day of September, A. D. 

1885—present, Orsamus Cole, chief justice, and William P. Lyon, 
Harlow 8S. Orton, David Taylor,and John B. Cassoday, associate jus- 
tices, of said court—the following proceedings were had, inter alia, 

to wit: 


Douglas Circuit Court. 


Inwin W. Gates, Respondent, 
vs. 
THe Nortuern Paciric RatLroap Company, Appellant. 


This cause came on to be heard on appeal from the judgment of ) 
the circuit court of Douglas county and was argued by counsel. On | 
consideration whereof it is now here ordered and adjudged by this 
court that the judgment of the circuit court of Douglas county in 
this cause be, and the same is hereby, affirmed with costs against the 
said appellant, taxed at the sum of fifty-seven and 55, ($57.75) dol- 
lars. 
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Upon the rendering and entering of which said judgment the fol- 
lowing opinion of the court by Orton, J., was filed in the words and 
figures following—that is to say: 


f min 10N. 


114 Inwin W. Gates, Respondent, 
Us. 
NortTHeRN Paciric RaiLtroap Company, Appellant. 


OrTOoN, ./.: 

The plaintiff sued as assignee of the firm of Maxim, Le May & 
Crane. The assignment was absolute in consideration of applying 
the net proceeds of the claim in suit to the payment of certain 
claims against the said firm and paying over the overplus to said 
firm. The appellant company constructed a bridge on the line of 
its road over the Nemadyji river, a short distance from its mouth, 
where it empties into Lake Superior at Superior City, with a draw 
in it to admit the passage of boats and vessels and other craft navi- 
gating said river. The assignors were engaged during the years 
1882 and 1883 in the business of receiving logs, which were run 
down said river at a point about two miles above said bridge, 
and there assorting them and joining them together in rafts and 
towing the same by means of tug-boats into the Bay of Superior and 
thence to the mills of their owners. While they were engaged in so 
sorting, booming, rafting, towing, and delivering logs during the 
fall of 1882 they were delayed by the neglect and refusal of the de- 
fendant company to open the draw of said bridge or to allow the 
same to be opened on the following times and occasions: On Sept. 

2d, the tug John Pridgeon, in their employ, with a tow of 
115 logs, a period of 4 hours; on Sept. 29th, 24 hours; during 

the spring of 1885, April 24th, the tug Nellie Cotton, in the 
same manner, 6 hours, and on April 30th, 2 hours; on May 2d, the 
tug John Martin, 14) hours, and on May 5th, tug Minnie Le Mont, 
2 hours. By these delays the assignors lost in the payment of the 
tugs a certain amount per hour and in the payment of their em- 
ployes so kept iale a certain amount per hour. By these delays in 
the spring of 1583 the assignors were unable to retain and obtain 
tugs for their necessary work, and were compelied to go a long dis- 
tance to obtain a tug with a joint In its smoke-pipe, so as to be low- 
ered and made to go under said bridge with the draw closed, and 
by such delays their work under certain contracts for delivering 
logs was so hindered and impeded during the spring freshets and 
high water in said river that they were compelled to do a large part 
thereof, which might otherwise have been done at such favorable 
season, later in the season, at a time of low water, which cost them 
twenty-three cents per thousand feet of logs more than it would if 
such work could and would have cost, but for such delays, during such 
high water, and they thereby suffered so much loss and damage. 
These are the main facts stated in the complaint. 
We have carefully read the testimony, and we are satisfied that 
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ages and the cause thereof, was warranted by competent testimony, 
and it is useless to say more on the merits of the case or questions 
of fact. 


116 A demurrer to the complaint was overruled, and this is 
assigned as error, but, inasmuch as the same questions were 


raised on the trial and in instructions to the jury, such error need 
not be specially considered. 

The special exceptions will be disposed of by the consideration of 
the questions of law involved: 

Ist. Did the assignment to the plaintiff of the cause of action en- 
title him tosuealone? ‘The assignment certainly entitles him to the 
moneys to be recovered in the action. It is correctly said by the 
learned counsel of the respondent in their brief that the reasoning 
in the case of Hooper v. The Railway, 27 Wis., 81, would seem to 
confer such right on the plaintiff as assignee. In that case the 
shipper or consignor was allowed to sue alone for lost goods for the 
reason that the consignee did not object, and without his objection 
it was presumed that it was with his knowledge and consent, and 
that the suit was prosecuted for his benefit by the consignur as his 
trustee. The case of Smith v. Railway Co., 23 Wis., 267, seems to 
be in point. The assignor of property and choses in action to pay 
debts brought the suit. Dixon, chief justice, said in the opinion: 
“ The interest of the plaintiffis residuary and equitable merely. He 
has no legal interest in the claim, the title being vested absolutely 
in the assignee, who aléne can bring suit upon it and control the 
proceedings for the collection.” In Woolscraft v. Norton, 15 Wis., 

198, an account was placed in the hands of another to collect 
117 the same and pay the debt of the owner of the account to 

himself. It was held that such other person was the proper 
person to sue. See also Allen v. Kennedy, 49 Wis., 549; Waterman 
v. Railway Co., 61 Wis., 465; MeArthur v. Canal Co., 34 Wis., 139; 
Vincent v. Railway Co., 21 N. W. Rep. (Lowa), 9. From these author- 
ities and others which might have been cited and from principle it 
is clear ti:at the plaintiff had the right to sue. 

2d. Was it the duty of the assignors to have notified the company to 
open the draw of the bridge every time they wished to pass through 
with the tug-boats? If this bridge with the draw closed was an un- 
lawful obstruction of the river,except when it was necessary to be used 
by the defendant company, then it was a nuisance, and the company 
created it and was responsible for it. In such eases no notice to 
remove or abate it was necessary. Slight v. Gutzlaff, 35 Wis., 675, 
and cases cited. When the draw was closed it was a complete ob- 
struction to the navigation of the river by tug-boats as they are 
usually and generally constructed, and a nuisance per se, and there 
is no principle which could exonerate the company from removing 
or abating it without notice at any time when it was necessary or 
proper for the river to be soused. On this question the late case- of 
Weisenberg v. Winneconne, 56 Wis., 667, and Barnes v. Racine, 4 
Wis., 454, are in point. The obstruction and delay would seem to 
be sufficient burthen upon navigation without requiring a suffering 


the verdict of the jury, both as to the amount of the plaintiff’s dam- 
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party to delay and be damaged still more by the time required to 
give the offending party notice to abate the nuisance. 
118 3d. Ought the assignors to have opened the draw every 
time they wished to pass the bridge with a tug-boat? If any 
such duty was imposed upon them it was by virtue of their right 
to abate the nuisance and not suffer unnecessary damage by the de- 
lays occasioned thereby by reason of its continuance. This principle 
would scarcely be a safe one in such a case where the company had 
the right to keep the draw closed when necessary for their use in 
running railway trains across the bridge. It follows, then, that if 
the assignors ought to have opened the draw at such times as a tem- 
porary and necessary abatement of the nuisance as to them it was 
their duty also to close it again after they had passed through, and 
thus became a party responsible to other persons navigating the 
river in a similar manner for the nuisance. This certainly the law 
caunot require; but, again, it would be exceedingly dangerous for 
all persons navigating that river to open the draw for themselves 
whenever they should wish to pass the bridge. A train of cars 
might rush upon the bridge without notice just when the draw 
should be so open. For those navigating the river to be charged 
with this fearful responsibility and with notice as to just when the 
company may so run its trains across the bridge and with the duty 
to notify approaching trains from either way to stop until the draw 
is closed would be unlawful imposition. White v. Chapin, 102 Mass., 
158. But it is useless to further discuss such a proposition 
119 againstall reasonandauthority. Weisenberg v. Winneconne, 
supra. It was clearly a glaring omission of duty ou the part 
of the company not to have had some one at the place to open the 
draw when so necessary. The general question of the right of a 
railway company or a municipal corporation to temporari.y obstruct 
navigable rivers by bridges and of the serviency of navigation to 
railway travel and transportation has been too well settled since the 
Wheeling bridge cases to be now opened. Railways may so obstruct 
and delay navigation to an extent reasonably necessary by bridges 
and other constructions, but no further. Tested by this invariable 
rule the company, in the instance complained of, had no right to 
delay the tug-boats used by assignors longer than the bridge could 
have been opened by the company by due diligence. 
4th. If it was necessary that the assignors should procure tug- 
boats with an adjustable smoke-pipe that could pass under the draw 
closed in order to avoid unnecessary delay and damage the evidence 
seems to be that they did so as soon as they could. But does the 
law in such a case impose the duty upon those navigating that river 
to resort to extraordinary and unusual methods of tug-boat con- 
struction in order toavoid delay and damage? Wethinknot. The 
assignors had the right to use common and ordinary tugs in their 
business. They were not required to go a long distance and be at 
expense to find tugs which could be used on that river without 
opening the bridge. The company may as well claim that 
120 they need not have draws in their bridges over navigable 
waters because boats and vessels might be so constructed as 
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to pass under them. Thecompany must adopt such construction to 
the necessities of such boats and vessels as usually and commonly 
navigate such waters. 
5th. There is no contest over the first class of damages mentioned 
in the complaint, but as to the second class of damage the learned 
counsel of the appellant contends that such was too remote and 
speculative. The verdict of the jury divided these damages and 
found, first, for that resulting at the time from delays at the bridge; 
and, secondly, that arising from the consequent loss to the assignors 
in carrying on their business from such delays and hindrances. 
These last damages seem to have been computed as the additional 
cost to them of getting out their logs in a season of low water, made 
necessary by such delays in the season of high water. That such sea- 
sons of high and low water usually occur every year or in most 
years in respect to our rivers in this State and Minnesota is of com- 
mon knowledge. It is also common to adjust and regulate the lum- 
ber business upon such rivers by the reasonable expectation that 
such seasons will occur, and their occurrence may weli be consid- 
ered to be in the ordinary course of nature, and may be presumed to 
be considered, contemplated, and anticipated by contracting parties 
in relation to such use of the rivers, and are so common and usual 
as not to form an unexpected, uncertain, speculative,and independent 
cause intervening to break the connection and continuity be- 
121 tween the delays in the season of high water as the cause 
and the increased cost of the work in the season of low water 
as the consequence. ‘The learned counsel of the appellant plausibly 
insists that the company shall not be held responsible for provi- 
dential drouths or such drouth as occurred in the fall of the vear of 
1883, which was the cause of the increased cost and damage to the 
assignors. ‘That might be so if such low water was an unusual and 
extraordinary occurrence in that year, not to be anticipated or ex- 
pected. If we applied the rule in cases of: contract to this case we 
might well say that at the time the company was causing these de- 
lays in the spring it might have anticipated and expected that the 
assignors would be compelled thereby to carry on their business in 
the fall or season of low water at a greatly increased cost. It follows 
that, according to the rule laid down in Brown v. Railway Co., 54 
Wis., 342, these damages are the natural, proximate, and direct con- 
sequence of these delays. See also Cockburn v. Lumber Co., id., 619. 
Gth. Intimately connected with this question is whether these 
damages are speculative and cannot be certainly ascertained. Are 
they ideal, theoretical, or imaginary? If so, they cannot be re- 
covered. If this suit had been brought after the first damages had 
been suffered and before the last had occurred, and it had been sought 
to be proved what damages the assignors would prabably suffer 
by increased cost of their work in the fall of that year occa- 
sioned by such delays by reason of low water, such damages 
might be called speculative with better reasons, for then 
122 such damage might or might not have occurred. It might 
have been an exceptional year of high water the whole year, 
and other circumstances might not have been present; but these 
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natural occurrences all took place, and without the fault of the as- 
signors they were compelled to suffer this increased cost of their 
work. What before might have been speculation had become fixed 
facts which formed the data of certain estimation and computation 
of the exact loss. Similar damages have been allowed and sanc- 
tioned by this court, whatever may be the conflict of authority else- 
where, but we do not find much conflict on the 5 ane 50 In Shep- 


ard v. Gas-Light Co., 15 Wis., 318, the pecuniary loss, inconvenience, 
and annoyance experienced by the plaintiff in his mercantile busi- 
ness by the defendant’s refusal to furnish gas were allowed as conse- 
quential damages. In Jolly v. Single, 16 Wis., 280, the defendant 
took wrongful possession of a mill rightfully in the possession of 
the plaintiff and detached therefrom certain machinery when the 
plaintiff had logs to saw in said miil, which he was thereby pre- 
vented from doing. The defendant asked the instruction that the 
plaintiff could only recover the cost of restoring the mill to running 
order or the value of the property carried away. Mr. Justice Paine 
said in his opinion: “Such a rale applied to such a case would be 
grossely unjust. <A party is in possession of a mill and has hired a 
large nuinber of men to work it. He has on hand a large number of 
logs which he is entitled to saw and in sawing which he can 
123 earn acertain sum each day over and above all expenses.” 
These were the elements of the damages found by the jury 
and approved by this court in Kinney v. Crocker, 18 Wis.,74. Evi- 
dence of the nature and extent of the plaintiff’s business and the 
loss resulting to him from inability to attend to it by reason of the 
injury was decided to be proper, and the instruction that “ if a man 
had an ordinary business yielding ordinary receipts he would be 
entitled to recover the diminution of those receipts resulting from 
his inability to attended to his business occasioned by the injury ” 
was approved. See also Flick v. Wetherbee, 20 Wis., 392; Blair v. 
Railway, 20 Wis., 262: Richardson v. Chufnoweth, 26 Wis., 656; 
ity of Ripon v. Bittle, 30 Wis., 614; Luck v. City of Ripon, 52 Wis., 
196, and Bierbach v. Goodyear R. Co., 54 Wis., 208. Finally, we 
think the evidence shows that the assignors did all that the law re- 
quired them to do to prevent the damages they suffered. The case 
was very ably presented on both sides. We find no error in the 
record. 
The judgment of the circuit court is affirmed. 


(Endorsements :) (No. 24.) August term, 1885. Irwin W. Gates, 
respondent, against Northern Pacific Railroad Company, appellant. 
Opinion by Orton, J. Filed Sept. 22,1885. Clarence Kellogg, clerk 
sup. ct Wis. 

124 Inwin W. Gares, Respondent, 
vs. 
THe N RN Pactric Rartroap Company, Appellant. 
Tue NorTHERN Paciric RAILROAD Company, Appell 
I, Clarence Kellogg, clerk of the supreme court of the State of 
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reversed and a decree made reversing the said decree with costs, or 
such other decree as to the said Supreme Court may seem fit. 
Dated at Hartford, Connecticut, this 18th day of March, 1586. 
WM. H. POST, 
eR EDGAR 8. YERGASON, 
eS | By WM. EDGAR SIMONDS, Solicitor. 


WM. EDGAR SIMONDS, 
Of Counsel. 
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4 Supreme Court of the United States. In Equity. 


WiiitaAM H. Post & EpGar 8. YERGASON 
vs. 
THe T. C. Ricuarps HARDWARE CoMPANY. 
Know all men by these presents that we, William H. Post, of 
Hartford, Connecticut, and F. O. Clark, of Hartford, Connecticut, 
are held and firmly bound unto The T. C. Richards Hardware 
Company, a joint stock corporation under the laws of the State of 
Connecticut, located and doing business at Winsted, in the county 
of Litchfield, in said State. in the sum of three hundred dollars, to 
be paid to the said The T. C. Richards Hardware Company, its 
successors and assigns; to which payment, well and truly to be 
made, we bind ourselves and each of us, jointly and severally, and 
our and each of our heirs, executors, and administrators firmly by 
these presents. 
Sealed with our seals and dated this 18th day of March, 1886. 
Whereas the above-named William H. Post and Edgar S. Yer- 
gason, complainants in the above-entitled cause, have taken an 
appeal’ to the Supreme Court of the United States to reverse the 
decree. in said cause by the honorable the circuit court of the 
United States for the district of Connecticut at its September 
5 term, 1885: 

Now, therefore, the condition of this obligation is such 
that if the above-named William H. Post and Edgar S. Yergason 
shall prosecute said appeal to effect and answer all costs and 
damages if they shall fail to make good their plea, then this obli- 
gation shall be void ; otherwise to remain in full force and virtue. 

WILLIAM H. POST. tr <4 
Kr. O. CLARK. L. S. 
Wisnesses : | 
E. E. MARVIN. 
RICHARD F. CARROLL. 
Hartrorp, M’ch 18, 1886. 
Taken and acknowledged before me— . 
Attest : KE. E. MARVIN, 
U.S. Com’r. 
The foregoing bond is approved and the appeal is allowed. 
N. SHIPMAN, 
District Judge. 


Rt OA eagramge am ay 


THE T. C. RICHARDS HARDWARE COMPANY. 3 


6 The return of the judges of the circuit court of the United 
States to the appeal of the appellants herein, the bill of com- 
plaint, pleadings, proceedings, and decree of the said circuit court, 
whereof mention 1s made In said appeal, follow in these words, viz: 
7 WittiaM H. Post and EpGar 8. YERGASON 
v8. 
Tue T. C. Richarps HARDWARE CoMPANy. 


Be it remembered that on the 16th day of July, 1885, there was 
filed in the court a bill in equity in the words and figures following, 
VIZ: 


United States Circuit Court, District of Connecticut. In Equity. 


WittraAM H. Post and Epear S. YERGASON 
M 
Tue T. C. Ricuarps HARDWARE COMPANY. 


To the honorable the judges of the United States circuit court 
within and for the second circuit and the district of Connecticut: 
William H. Post and Edgar 8S. Yergason, citizens of the State of 

Connecticut and residents of the city of Hartford, in the county of 

Hartford, in said State, bring this their bill of complaint 
8 against The T. C. Richards Hardware Company, a joint stock 

corporation under the laws of the State of Connecticut, located 
and doing business at Winchester, in the county of Litchfield, in 
said State; and thereupon your orators complain and say— 

That prior to the 17th day of August, A. D. 1880, said Edgar 5S. 
Yergason, a citizen of these United States, by his own industry, 
genius, efforts, and expense, invented and produced a new and orig- 
inal design for a curtain and loop not known or used by others 
before his invention or production thereof and not in public use or 
on sale for more than two years prior to his hereinafter-mentioned 
application for letters patent therefor, and thereupon said Yergason 
made proper and lawful application for letters patent of these United 
States for said design; whereupon such due and legal proceedings 
were had that letters patent of these United States, signed, counter- 
signed, and sealed, dated August 17, 1880, and numbered 11947, 

were granted and delivered to said Yergason for said design, 

9 whereby there was granted and secured to said Yergason, his 

heirs or assigns, for the term of fourteen years from the 17th 
day of August, one thousand eight hundred and eighty, the exclu- 
sive right to make and use and vend the said invention throughout 
these United States and the territories thereof; and the said Yer- 
gason, by written assignment dated July 1, A. D. 1885, and duly 

recorded in the Patent Office, sold and assigned to said William H. 

Post an undivided half part interest and ownership in and to said 

design and letters patent and the rights and privileges granted and 

secured by said letters patent, and all profits and damages recover- 
able for past infringement of said letters patent, with the right to 
said Post to sue for and collect said damages and profits at law and 
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in equit ty,in the name of said Post or in the name of said Yergason> 

or 1n the joint names of said Post and said Yer rgason ; and your 

orators are now the sole and exclusive owners of said letters patent 
and of all the rights and privileges granted and secured 

10 thereby, and of all profits and damages recoverable for past 
infringement of said letters patent. 

Your orators further show that the said design is of great value 
and utility, and that your orators have made it ‘profitable to them- 
selves, and still more largely profitable to the public, by making and 
selling large numbers of articles embodying said design. 

Your orators further complain, upon information, advice, and 
belief, and say that the said defendant has, since the grant of said 
letters patent at said Winchester, within said district, and .at other 
places within these United States, unlawfully infringed upon + 
letters patent and upon your orators’ exclusive right thereunder, | V 
making, using, and vending, without the leave or license of your 
orators, large numbers of articles embodying the design described 
and claimed in the said letters patent, whereby said defendant has 
unlawfully realized large profits and your orators have unlawfully 
suffered large damages; all of which said doings of said defendant 

are contrary to equity. 


1] In consideration whereof and forasmuch as your orators 

can only have adequate relief in this court of equity, to the 
end, therefore, that the said defendant may, if it can, show why your 
orators should not have the relief herein prayed,and may, upon the 
corporal oath of its proper officers and to the best and utmost of 
their knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answer make to all the matters and things stated 
and charged herein; 

And that said defendant may answer the premises, and that it 
may be decreed to account with and pay over to your orators its 
said unlawfully realized profits and your orators’ said unlawfully 
suffered di amages, with the costs of this suit— 

May it please your honors to grant unto your orators the writ of 
Injunction of this court, provisionally, enjoining and restraining 
said defendant and its clerks, attorneys, agents, servants, and work- 
men from making and using and vending any articles embodying 
said patented design during the pendency of this suit; and also the 

writ of injunction of this court, pe rpetually enjoining and re- 
12 straining said defendant and its clerks, attorneys, agents, 

servants, and workmen from making and using ¢ and vending 
any article embodying said patented design, and that your orators 
may have such other and such further relief as the nature of the 
‘ase May require and to your honors may seem meet. 

May it please your honors to grant unto your orators, not only the 
writ of injunction, conformable to the prayer of this bill, but also a writ 
of subpeena, directed to said defendant, commanding it, on a day cer- 
tain, therein to be n: amed, to be and to appear in this court, then and 
there to answer the premises and to stand to, perform, and abide by 
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such further order, direction, and decree as may be made against 
said defendant. 
And your orators, as in duty bound, will ever pray, &c. 
EDGAR 8. YEOGASON. 
WILLIAM H. POST. 
WM. EDGAR SIMONDS, 


Solicitor for and of Counsel with Complainant-. 


STaTE OF CONNECTICUT, | 
County of Hartford, j 


P SS My 


13 At Hartford, in said county and State, personally appeared 

said Edgar S. Yergason, and deposed that he is one of the 
complainants named in the foregoing bill of complaint ; that he has 
read said bill and knows the contents thereof, and that the allega- 
tions thereof are true of his own knowledge, except as to those mat- 
ters therein stated on information and belief, and as to such matters 
he believes it to be true. 


EDGAR 8S. YERGASON., 


Before me this 15th day of July, 1885. 
[SEAL. | ALBERT C. TANNER, 
Notary Public. 


And on the same day W. E. Simonds, Esq., appeared for the com- 
plainant, and on the 4th day of September, 1885, Messrs. Mitchell 
and Hungerford appeared for the defendants. 


And on the 15th day of October, 1885, a demurrer was filed in the 
words and figures following, viz: 


Demurrer. 


Circuit Court of the United States, District of Connecticut. In 
equity. 


WittiaAM H. Post and EpaGar 8. YERGASON ) 
v8. 


No. 500. 
Tue T. C. Richarps HARDWARE CoMPANY. f 


14 The demurrer of The T. C. Richards Hardware Company, 
defendants, to the bill of complaint of William H. Post and 
Edgar S. Yergason, complainants. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint to 
be true in such manner and form as the same are therein and thereby 
set forth and alleged, doth demur thereto, and for causes of demurrer 
ee” 

. That it appears upon the face of the letters patent recited in 
es said complainants’ bill of complaint that the Commissioner of 
Patents exceeded his jurisdiction in granting and issuing said letters 
patent. 

2. Because it appears upon the face of the letters patent recited in 
the said complainants’ bill of complaint that said invention or dis- 
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covery, if any such there be, is not a design within the meaning of 
the act of Congress in such case made and provided, and cannot be 
protected by letters patent therefor—that is to say, the alleged de- 

sign is not a “ new and original design for a manfacture, bust, 
15 statue, alto-relievo or bas-relief,” nor a “ new and original de- 

sign for the printing of woolen, silk, cotton, or other fabrics,” 
nor a “new and original impression, ornament, patent, print, or 
picture to be printed, painted, cast, or otherwise placed on or worked 
into any article of manufacture,” nor a “new, useful, and original 
shape or configuration of any article of manufacture.” 

Wherefore, and for divers other causes of demurrer appearing In 
the said complainants’ bill of complaint, this defendant doth demur 
to the whole of said bill of complaint, and humbly prays the judg- 
ment of this honorable court whether it shall be compelled to ‘make 
any further or other answer to the said bill of complaint, and prays 
to be hence dismissed, with its reasonable costs in this behalf sus- 
tained. 

THE T. C. RICHARDS HARDWARE CO., 
By THOS. C. RICHARDS, Treasurer. 


I certify that in my opinion the foregoing demurrer of The T. C. 
Richards Hardware Company, defendant, to the bill of com- 

16 plaint of William H. Post and Edgar S. Yergason, complain- 
ants, is well founded in law and proper to be filed in the 
above cause. , 
CHARLES E. MITCHELL, 


Solicitor and of Counsel for Defendant. 


Unirep States or AMERICA, |. 
District of Connecticut, if - 

Thomas C. Richards, being duly sworn, doth depose and say that 
he is the treasurer of The T. C. Richards Hardware Company, de- 
fendant in the above-entitled cause; that he has read the demurrer 
to the bill of complaint therein, and that the same is not interposed 
for the purpose of delaying said cause or any proceeding therein. 


Subscribed and sworn to before me this 12th day of October, A. D. 
1885. 
| SEAL. ] GEORGE M. CARRINGTON, 
Notary Public. 
And on the 4th day of December, 1885, demurrer filed October 


15th was withdrawn; and on the same day a demurrer was filed in 
the words and figures following, viz: 
17 Circuit Court of the United States, District of Connecticut. 
In Equity. ° 
WiciraM H. Post eé al. 
va, 
rr . oR ‘ > ‘ 
le T. ©. Richarps HARpWARE Company. 


This defendant, by protestation, not acknowledging or confessing 
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all or any of the matters and things in the said complainants’ bill 
to be true in such manner and form as the same are therein or 
thereby set forth, doth demur thereto, and for cause of demurrer 
saith that the said bill doth not contain sufficient matter of equity 
or sufficient facts whereupon this honorable court can ground any 
decree in favor of said complainants or give them any relief against 
this defendant, and it does not set out the nature, character, or de- 
scription of the pretended patented design referred to in said bill 
nor the letters patent alleged to have been obtained therefor nor 
make any profert of the same. 

Wherefore, and for divers other good causes of demurrer to said 
bill, this defendant doth demur thereto and demand the judgment 

of this honorable court whether it shall be compelled to make 
18 any answer to said bill, and doth pray to be hence dismissed 

with its reasonable costs in this behalf most wrongfully sus- 
tained. 

I certify that, in my opinion, the foregoing demurrer of the T. C. 
Richards Hardware Co., defendant, to the bill of complaint in this 
suit is well founded in law and proper to be filed in the above 
cause, 

FRANK L. HUNGERFORD, 


Solicitor & of Counsel. 


Unrrep STatTes OF AMERICA, | 
mgt il > at ; > 88: 
District of Connecticut, f 

rank L. Hungerford, being duly sworn, doth depose and say that 
he has read the foregoing demurrer to the bill of complaint in this 
cause, and that the same is not interposed for the purpose of delay- 
ing said suit or any proceedings therein. 

before me— 


(SEAL. ] JOHN P. BARTLETT, 
Notary Public. 


And on the 8th day of December, 1885, the issue arising upon 
said last-mentioned demurrer having been fully argued, opinion of 
court was filed in the words and figures following, viz: 


19 Circuit Court of the United States for the District of 
Connecticut. 


Witit1AM H. Post ée al. 
* 
Tue T. C. Ricuarps HarRDWARE Co. 


SHIPMAN, J.: 


This is a demurrer to a bill in equity for an injunction against 
the alleged infringement of a design patent. 

The bill alleges that the inventor invented “a new and original 
design for a curtain & loop,” and that letters patent therefor of a 
specified number and date were granted and delivered to the in- 
ventor. The usual averments are made in regard to the execution 
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of the letters patent. No other description of the invention is given 
and no reference is made to the patent for a further description. 
The ground of demurrer is that the bill “does not set out the 
nature, character, or description of the pretended paténted design re- 
ferred to in said bill, nor the letters patent alleged to have been 
obtained therefor, nor make any profert of the same.” 
20 It is necessary that a bill in equity for an injunction 
against the infringement of letters patent for an invention 
should contain such a description of the invention as patented, as 
will apprise the court of its nature and character and the particulars 
in which the improvement consists. This may be done by a full 
and accurate description in the pleader’s own language, care being 
taken not to depart from the legal effect of the language of the pat- 
ent, or by employing the language of the specification, or by a ref- 
erence to and profert of the patent. ‘The last-named course is the 
usual and most convenient one. , 
The bare averment that the design was 
loop” is not sufficient. , 
The demurrer is allowed with leave to amend. 
WM. EDGAR SIMONDS, 
For the Plaintiff-. 
FRANK L. HUNGERFORD, 
For the Defendant. 


. 


‘a design for a curtain and 


And on the 10th day of December, 1885, amendment to bill of 
complaint was filed in the words and figures following, viz: 


21 United States Circuit Court. District of Connecticut. In 
equity. 


Post & YrerGAson vs. Tue T. C..Ricuarps HARDWARE Co. 


Complainants, by leave of court, hereby amend their bill of com- 
plaint by adding at the end of line 8, page 2, immediately after the 
words “territories thereof,” the following: “As by said letters pat- 
ent or a duly authenticated copy thereof, ready in court to be pro- 
duced, doth fully appear.” 

Dated December 9, 1885. 

WILLIAM H. POST, 
EDGAR 8S. YERGASON, 
Complainants, 
By WM. EDGAR SIMONDS, 


Complainants’ Solicitor. 


And on the 22d day of December, 1885, a demurrer was filed in 
the words and figures following, viz: ‘ 


THE T. C. RICHARDS HARDWARE COMPANY. 


Demurrer. 


Circuit Court of the United States, District of Connecticut. In 


Equity. 


22 WittiAM H. Posr and EpGar S. YERGASON 
vs. » No. 500. 
Tue T. C. Richarps HarpDWARE ComMPANY. j 


The demurrer of The T. C. Richards Hardware Company, defendant i 


to tie bill of complaint of William H. Post and Edgar 8. Yer- 
gason, complainants. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint 
to be true in such manner and form as the same are therein and 
thereby set forth and alleged, doth demur thereto, and for causes of 
demurrer saith— 

1. That it appears upon the face of the letters patent recited in 
the said complainants’ bill of complaint that the Commissioner of 
Patents exceeded his jurisdiction in granting and issuing said letters 
patent. 

2. Because it appears upon the face of the letters patent recited in 
the said complainants’ bill of complaint that said invention or dis- 

covery, if any such there be, is not a design within the mean- 
23 ing of the act of Congress in such case made and provided 

and cannot be protected by letters patent therefor—that is to 
say, the alleged design is not a “ new and original design for a man- 
ufacture, bust, statue, alto-relievo, or bas-relief,” nor a “ new and orig- 
inal design for the printing of woolen, silk, cotton, or other fabrics,” 
nor a “new and original impression, ornament, patent print or 
picture to be printed, painted, cast, or otherwise placed on or worked 
into any article of manufacture,” nor a “ new, useful, and original 
shape or configuration of any article of manufacture.” 

3. Because the claim of said design letters patent does not cover 
any patentable invention, but is for matters and things which do not 
involve patentable novelty, in view of the well-known prior art, of 
which the court will take judicial knowledge. 

Wherefore, and for divers other causes of demurrer appearing in 
the said:complainants, bill of complaint, this defendant doth demur 
to the whole of said bill of complaint and humbly prays the judg- 

ment of this honorable court whether it shall be compelled to 
24 make any further or other answer to the said bill of com- 
plaint, and prays to be hence dismissed with its reasonable 
costs in this behalf sustained. 
THE T. C. RICHARDS HARDWARE CO., 
Per T. C. RICHARDS, Treas. 

I certify that, in my opinion, the foregoing demurrer of The T. C. 
Richards Hardware Company, defendant, to the bill of complaint 
of William H. Post and Edgar S. Yergason, complainants, is well 
founded in law and proper to be filed in the above cause. 

F. L. HUNGERFORD, 
Sol. and of Counsel for Def’t. 
2—274 
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Unirep Srates or AMERICA, |... 
Iistrict of Connecticut, “gre 
Thomas C. Richards, being duly sworn, doth depose and say that 
he is the treasurer of The T. C. Richards Hardware Company, 
defendant in the above-entitled cause; that he has read the demurrer 
to the bill of complaint therein, and that the same is not interposed 
for the purpose of delaying said cause or any proceeding therein. 


THOMAS C. RICHARDS. 


25 Subscribed and sworn to before me at West Winsted, Conn., 
on this 21st day of December, A. D. 1885. i 
[SEAL. | GEORGE M. CARRINGTON, 


Notary Public. 


And on the 11th day of February, 1886, the issue upon the last- 
named demurrer having been fully argued by counsel for the par- 
ties, opinion of court was filed in the words and figures following, 
VIZ: 


Circuit Court of the United States for the District of Connecticut. 


WinttiaM H. Post & EpGcar S. YERGASON 
VS. 


Tue T. C. Ricuarps HARDWARE Co’y. 


SHIPMAN, J.: 

This is a bill in equity to restrain the infringement of design 
patent No. 11947, issued to Edgar 8S. Yergason August 17th, 1880, 
for a curtain and loop. The complainant- having made profert of 
the patent, the defendant has demurred upon the following grounds: 

“1. That it appears upon the face of the letters patent recited in 
the said complainants’ bill of complaint that the Commissioner of 
Patents exceeded his jurisdiction in granting and issuing said letters 
patent. 

“2. Because it appears upon the face of the letters patent 
26 recited in the said complainants’ bill of complaint that said 
invention or discovery, if any such there be, is not a design 
within the meaning of the act of Congress in such case made and 
provided, and cannot be protected by letters patent therefor—that 
is to say, the alleged design is not a ‘new and useful design fora 
manufacture, bust, statue, alto-relievo, or bas-relief, nor a‘ new and 
original design for the printing of woolen, silk, cotton, or other 
fabrics, nor a ‘new and original impression, ornament, patent, 
print, or picture to be printed, painted, cast, or otherwise placed on 
or worked into any article of manufacture,’ nor a ‘ new, useful, and 
original shape or configuration of any article of manufacture.’ 

“3. Beceuse the claim of said design letters patent does not cover 
any patentable invention, but is for matters and things which do 
not involve patentable novelty, in view of the well-known prior art, 
of which the court will take judicial knowledge.” 

The specification describes the patented design as follows : 

“ Heretofore curtains have been looped back at the sides by means 
of cords or braids, ornamented or otherwise, which have been 
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27 attached to the sides or casing of the window or door and 

passed around the folds of the material. These loops have 
been made of silk or woolen, or of an inferior material covered with 
silk or woolen, and have been of a perishable nature, soon becoming 
frayed and moth-eaten. 

The leading feature of my design consists in looping back a cur- 
tain by means of an ornamental chain in the place of the customary 
cord. 

The curtain is of that. class which is gathered to one side and 
looped. 

The chain consists of a series of links with a ring at each end, 
which rings are passed over an ornamental hook attached to the 
side of the casing of the window or door to which the curtains are 
applied. 

One end of the chain can be permanently united to the hook, if 
desired, as it is only necessary to one end to loop or unloop the cur- 
a +. |= 

My invention is especially adapted to curtains made of heavy, 
rich, and ornamental silk or woolen goods, and particularly to those 

which are hung upon metallic bars or supports at the top, 
25 the whole presenting a superior symmetry and finish much 

more elegant than when the curtains are looped back by 
cords in the customary manner. 

The chains can be made of a variety of ornamental forms and 
with a high degree of finish, and will retain their beauty for an 
almost unlimited period of time.” 

The claim is for— 

“A new and original design for a curtain and loop, consisting of 
an ornamental metallic chain, in connection with a curtain adapted 
to be gathered to the side of the window and be held by said chain, 
substantially as described.” 

[t will be observed that no new form or shape or fold is given to 
the curtain, and that the loop has no new form, shape, or impression ;_ 
but, on the contrary, it may havea variety of forms. It isthe old loop 
of silk or woolen, but it is made of metal. Nothing is requisite ex- 
cept that it shall be metallic and shajl be ornamental. The patent 
is for any ornamental metallic chain used to loop curtains. 

The plaintiffs urge with truth that the metallic chain isin 

29 pleasing contrast with the curtain, and has, in connection 

with the-curtain, a beauty of appearance and is an ornament 

to the curtain, and that “the thing invented or produced, for which 

a (design) patent is given, is that which gives a peculiar or dis- 

tinctive appearance to the manufacture or article to which it may 

be applied or to which it gives form.” (Gorham Co. v. White, 14 

Wall. 511.) It is therefore claimed that the patented thing is a 
“design” within the meaning of the statute. 

[t is not clear that the substitution of any metallic loop for a silk 
or wooden loop is a “design” of the character which the statute 
contemplates, but, without deciding that question, it 1s clear that 
if such a change can properly be called a design it is not a patent- 
able design. ‘The mere substitution of one material for another in 
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the construction of or for the purposes of an ornament, the ornament 
to be of any approved form, cannot properly be patentable. There 
is nothing which the law deems “new” in a mere change of that 
sort. 
The demurrer is allowed. 
WM. EDGAR SIMONDS, 
For the Plaintifis. 
FRANK L. HUNGERFORD, 
lor the Defendant. 


30) And on the 18th day of February, 1886, the following final 
decree was made and entered in said cause, viz: 


Cireuit Court of the United States, District of Connecticut. 


WittramM H. Post e al. 


is, 


Tue T. C. Ricuarps HARDWARE Co. 


This cause having come on to be heard upon the bill of complaint 
herein and upon the demurrer thereto, as appears on file, and hav- 
ing been argued by counsel for the respective parties, now, there- 
fore, it is ordered, adjudged, and decreed, and the court doth hereby 
order, adjudge, and decree, as follows: 

That the complainants’ said bill of complaint be, and the same 
hereby is, dismissed with costs to the defendant, to be taxed. 

N. SHIPMAN, 
District Judge. 


A true record. 

Attest : Kk. E. MARVIN, Clerk. 
Defendant’s costs, $20. 

Taxed Feb. 18, 1885, by me, E. E. Marvin, clerk. 


31 Stipulation. 
Circuit Court of the United States, District of Connecticut. In 
Kquity. 
WittraAM H. Post e¢ al. 
i's. 


Tue T. C. Richarps HarpwaArReE Company. 
[t is agreed that a certified copy of the letters patent in suit may 
be substituted in the record for the original patent produced upon 
oyer prior to the hearing by the court upon demurrer last filed in 
said cause. 
MITCHELL & HUNGERFORD, 
Sol’rs for Def't. 
WM. EDGAR SIMONDS, 
Sol'r for Compl’s. 
Filed March 18, 1886. 
KE. E. MARVIN, Clerk. 


e 
it 


rt 
v- 
e- 
Vv 


1C 


In 


ay 
on 
in 


THE T. C. RICHARDS HARDWARE COMPANY. 13 


oN) 
bo 


(2-175.) 
DEPARTMENT OF THE INTERIOR, 
| Vignette. ] 
Unitep STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this ollice of the design letters patent granted Edgar S. Yergason 
August 17th, 1880, number 11947. for curtain and loop. 

In testimony whereof I, M. V. Montgomery, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 8th 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-six, and of the Independence of the United States the one 
hundred and tenth. ) 

[Seal Patent Office, United States of America ] 
M. V. MONTGOMERY, 


Commissioner. 


Filed M’ch 18, 1886. 
Kk. E. MARVIN, Clerk. 


|, Edwin E. Marvin, clerk U.S. cire’t court, Connecticut district, 
do — that the original patent, No. 11947, was on file in this case 
upon the hearing upon the third demurrer filed therein, and that 
afterwards, on the 18th day of March, by authority of the stipula- 
tion on that day filed, said original patent was withdrawn from the 
files by the complainants’ solicitor and this paper, declared to be a 
certified copy of the same, was by him at the same time filed in sub- 
stitution therefor. 


Aitest : E. E. MARVIN, Clerk. 
33 (2—155.) 
No. 11947, Design. 
Tue Unitep STATEs oF AMERICA. 


To all to whom these presents shall come: 

Whereas Edgar 8S. Yergason, of Hartford, Connecticut, has pre- 
sented to the Commissioner of Patents a petition praying for the 
grant of letters patent for an alleged new and useful design for a 
curtain and loop, a description of which invention is contained in 
the specification, of which a copy is hereunto annexed and made a 
part hereof, and has complied with the various requirements of law 
in such case made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 


judged to be justly entitled to a patent under the law: 


Now, therefore, these letters patent are to grant unto the said Ed- 
gar S. Yergason, his heirs or assigns, for the term of fourteen years 
from the seventeenth day of August, one thousand eight hundred 
and eighty, the exclusive right to make, use, and vend the said in- 
vention throughout the United States and the territories thereof. 
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presenting a superior symmetry and finish much more elegant than | 


14 WM. H. POST & EDGAR 8S. YERGASON VS. 


In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this seventeenth day of August, in the year of our Lord one thou- 
sand eight hundred and eighty, and of the Independence of the 
United States of America the one hundred and fifth. 

[Seal Patent Office, United States of America. ] 
A. BELL, 
Acting Secretary of the Interior. 


Countersigned : 
i. M. MARBLE, 


Commissioner of Patents. 


(Here follows photograph marked p. 34.) 


>> 


Bi) Unirep STatTes PATENT OFFICE. 
EpGar 8S. Yeraason, of Hartford, Connecticut. 
Design for a Curtain and Loop. 


Specification forming part of Design No. 11947, dated August 17, 

1880; application filed May 28, 1880; term of patent, 14 years. 
To all whom it may concern : 

Be it known that I, Edgar 8S. Yergason, a citizen of the United 
States, residing at Hartford, in the county of Hartford and State of 
Connecticut, have invented and produced a new and original design 
for a curtain and loop, of which the following is a specification, ref- 
erence being had to the accompanying photographic illustration, 
forming a part thereof. 

Heretofore curtains have been looped back at the sides by means 
of cords or braids, ornamental or otherwise, which have been at- 
tached to the sides or casing of the window or door, and passed 
around the folds of the material. These loops have been made of 
silk or woolen, or of an inferior material covered with silk or woolen, 
and have been of a perishable nature, soon becoming frayed and 
moth-eaten. 

The leading feature of my design consists in looping back a cur- 
tain by means of an ornamental chain in the place of the customary 
cord. ‘The curtain is of that class which is gathered to one side and 
looped. The chain consists of a series of links with a ring at each 
end, which rings are passed over an ornamental hook attached to 
the side of the casing of the window or door to which the curtains 
are applied. One end of the chain can be permanently united to 
the hook if desired, as it is only necessary to unhook one end to loop 
or unloop the curtains. 

In the accompanying illustration, A is the chain. B is the hook. 
C is the curtain to which they are applied. 

My invention is especially adapted to curtains made of heavy, 
rich, and ornamental silk or woolen goods, and particularly to those | 
which are hung upon metallic bars or supports at the top, the whole | 
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when the curtains are looped back by cords in the customary man- 
ner. ‘The chains can be made of a variety of ornamental forms and 
with a high degree of finish, and will retain their beauty for an almost 
unlimited period of time. 

What I claim to have invented and produced is— 

A new and original design for a curtain and loop, consisting of 
an ornamental metallic chain in connection with a curtain adapted 
to be gathered to the side of the window and be held by said chain, 
substantially as described. 

EDGAR 8. YERGASON., 

Witnesses : 

THEO. G. ELLIS. 
WILMOT HORTON. 


36 Cierk’s Orrice U. S. Crreuir Court, 
HARTFORD; Conn., April 13, 1886. 

I, Edwin E. Marvin, clerk of said court, do certify that the an- 
nexed and foregoing papers are true and correct copies of the bill 
of complaint, pleadings, proceedings, and decree on file and of rec- 
ord in said court in the case of Wm. H. Post and Edgar 8. Yergason 
against The TT. C. Richards Hardware Company. 

In testimony whereof I have set hereto my hand and the seal of 
said court at place and date first above written. 

[Seal of Circuit Court, Connecticut. ] 


EDWIN E. MARVIN, Clerk. 


Endorsed on cover: Connecticut C.C. U.S. No. 274. William 
H. Post and Edgar S. Yergason, appellants, vs. The T. C. Richards 
Hardware Company. Filed May 28, 1886. 
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PULLMAN S PALACE CAR CO. VS. COMMONWEALTH OF PENNA. ] 


] Assiqnments of Errors. 
In the Supreme Court of the United States. October Term, 1885. 


PULLMAN’S PALACE CAR COMPANY ) 
vs. + No, —-, 
COMMONWEALTH OF PENNSYLVANIA. 


Surwrit of error by Pullman’s Palace Car Company to the supreme 
court of Pennsylvania. 


1. The learned court erred in affirming the judgment of the court 
of common pleas of Dauphin county in favor of the Commonwealth 
of Pennsylvania and against Pullman’s Palace Car Company. 

2. The learned court erred in not reversing the judgment of the 
court of common pleas of Dauphin county. 

3. The learned court erred in not sustaining the company’s ex- 
ception to the following ruling of the court below : 

“We hold that the gross receipts of defendant accruing from busi- 
ness done in Pennsylvania are legully taxable here, although they 

may have gone into its general treasury in Chicago before 
2 the tax became due, and that such taxation is not forbidden 
by the Constitution of the United States.” 

t. The court erred in not deciding that the taxation by the State 
of Pennsylvania of property owned in Illinois by a corporation of 
Illinois is in violation of a necessary implication of the Constitution 
of the United States that each State shall have jurisdiction only 
over property witbin its territorial limits. 

o. ‘The court erred in not sustaining the company’s exception to 
the following ruling of the court below: 

“ We decide that the act of June 7, 1579, does impose a tax upon 
the receipts of the Pullman Palace Car Company, and in doing so 
does not violate clause 4, section 8, of article | of the Constitution 
of the United States.” 

6. The court erred in not holding that the taxation by the State 
of Pennsylvania of receipts which were the personal property of a 
corporation of the State of Illinois in its treasury in the city of 
Chicago, mingled with its other receipts and personal property In 

said city, because the said receipts were derived from the 
2} transportation of passengers from or to other States, into, out of, 
or through the State of Pennsylvania, Is in violation of that 
provision of the Constitution of the United States which vests in 
Congress the power to regulate commerce among the several States. 


‘To the honorable the judges of the Supreme Court of the United 

States of America: 

The py titioner prays for a reversal of the judgment entered against 
it in the supreme court of Pennsylvania for the reasons assigned 
above. 

PULLMAN’S PALACE CAR COMPANY, 
By its attorney, M. E. OLMSTED. 


| ee 
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[ Endorsed :] 36. Pullman’s Palace Car Co. vs. Commonwealth of 
Pennsylvania. Assignments of errors and prayer for reversal. Olm- 
sted. 


3 UNItrED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Pennsylvania, Greet- 
Ing : 

[Seal of the Supreme Court of the United St: 


] 
i*™ ' 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
YOU, OF SOC of you, belng the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
Pullman’s Palace Car Company, plaintiff in error, and The Common- 
wealth of Pennsvivania, defendant in error, wherein was drawn in 
question the validity of a treaty or statute of or an authority exer- 
cised under the United States, and the decision was against their 
validity, or wherein was drawn in question the validity of a statute 
of or an authority exercised under said State, on the ground of their 
being repugnant to the Constitution, treaties, or Jaws of the United 
States, and the decision was in favor of such their validity, or 

wherein was drawn 1n question the construction of a clause 
Z| of the Constitution or of a treaty or statute of or commis- 

sion held under the United States, and the decision was 
against the title, right, privilege, or exemption specially set up or 
claimed under such clause of the said Constitution, treaty, statute, or 
commission, a manifest error bath happened to the gyreal damage of 
the said plaintiff in error, as by its complaint appears, we, being 
willing that error, ifany hath been, should be duly corrected, and 
full and Sper dy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the second Monday of October next, In 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being Inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the twelfth day of November, in the year of our 
Lord. one thousand eight hundred and eighty-four. 

| JAMES H. MCKENNEY, 
Clerk of th Supreme Court of the United States. 

Allowed by— , 

JOSEPH P. BRADLEY, 
Asso. Justice, Sup. C’t US. 

[E.:dorsed:] Original. No. 36. Pullman’s Palace Car Company 
vs. Commonwealth of Pennsylvania. Writ of error. Filed Dec. 
5th, 1SS1. 
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THE COMMONWEALTH OF PENNSYLVANIA. » 


D The United States of America to the Commonwealth of Penn- 
sylvania, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the office of the prothonotary of the supreme court of Pennsylvania 
for the middle district, wherein Pullman’s Palace Car Company is 
plaintiff in error and you are defendant in error, to show cause, if 
any there be, why the judgment rendered against the said plaintiff 
in error, as in the said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Joseph P. Bradley, associate justice of the 
Supreme Court of the United States, this twelfth day of November, 
in the vear of our Lord one thousand eight hundred and and eighty- 
four. 

JOSEPH P. BRADLEY, 


Associate Justice Supreme Court of the United States. 


6 STATE OF PENNSYLVANIA, 88° 


On this fifth day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-four, personally appeared A. C. 
Stamm before me, the subscriber, prothonotary of the supreme court 
of Pennsylvania for the middle district thereof, and makes oath that 
he delivered a true copy of the within citation to Robert E. Pattison, 
Governor of the Commonwealth of Pennsvlvania, and also delivered 
a true copy of the same to Lewis C. Cassidy, attorney general of the 
Commonwealth of Pennsylvania. 


A. C. STAMM. 


Sworn and subscribed before me the day and year aforesaid. 
WILLIAM PEARSON, 
Prothonotary. 


[ Endorsed : | No. 36. May term,1883. Pullman’s Palace Car Com- 
pany vs. Commonwealth of Pennsylvania. Citation. Filed Dee. 
5th, 1SS4. 


7 The answer of the justices of the supreme court of the State 
of Pennsylvania to the writ of error from the Supreme Court 
of the United States, here unto annexed, as follows, to wit 


( Appe arance. Docket Entry. 


April Term, A. D. 1883. 


Among the records of the court of common pleas of Dauphin 
9Oj9 


county, Penna., to number 323, April term, A. D. 1883, it is con- 
tained as follows, to wit: 


4 PULLMAN’S PALACE CAR COMPANY VS. 


Appeal from the Settlement of the Auditor General & State Treasurer. 


COMMONWEALTH OF PENNSYLVANIA 
#>e)>*) 
is. ary“) P 


PuLLMAN PaALace Car Co. } 


Cassiday, Olmsted. 
March 20th, 1883.—Appeal and specification of objections filed. 
April 13, 1883.—Narr. and copy of account filed. 
April 15, 1883.—Agreement to try without jury and without 
further pleadings filed. 
8 May 16, 1883.—Opinion and finding of the court filed de- 
ciding that there is due the Commonwealth by the defendant 
the sum of one thousand four hundred and sixty-four & ,%?; dollars 
(31,464.92), exit notice. 
May 24, 1883.—Exceptions filed. 
Same day exceptions overruled and judgment entered on the 
finding of the court. 
May 24, 1883.—Writ of error from the Supreme Court received and 
filed. 
Certified : 
[Seal of the Court of Common Pleas of Dauphin County. ] 
| ly. Bb. MITCHELL, 
Prothonotary. 


(Appeal and Specification of Objections.) 


Pullman Palace Car Co. in account with Commonwealth of 
Pennsylvania. Dr. 
For tax on gross receipts per act of June 7th, 1879, for six months 
ending Dee. dist, 1552, as per reports herewith filed : 


v Gross receipts, $174,596 7p. 
Tax at rate of elyht-tenths of One per cent. —- —« $1,395 17 
Due LHEMMGRWERD .2ccnnncceeas none jake Came et . 


(Interest at 12 per centum 60 days after date of settlement.) 


AUDITOR (FJENERAL'S DEPARTMENT, 
LLARRISBURG, March Gth, 1883. 
Settled & entered. | 
ROBT S. FRAZIER, 
For JOHN A. LEMON, 


Auditor General. 


TREASURY DEPARTMENT, Pa.. 
HARRISBURG, March 15th, 1883. 
Approved 
W. LIVSEY, 
For L. M. BAILEY, 


State Treasurer. 


THE COMMONWEALTH OF PENNSYLVANIA. 


-_ 


AUDITOR GENERAL'S DEPARTMENT, 
LLARRISBURG, March 15th, LSSS3. 
I hereby certify that the above is a true copy of the original re- 
maining on file in this department. 
Witness my hand and seal of office the day and year aforesaid. 
THOMAS M. COMANT 
For JOHN A. LEMON, 


Auditor General. 


In the matter of the account for tax on gross receipts per act of June 
7th, 1879, for six months ending Dee. 31st, 1882, settled 
1() against Pullman Palace Car Company by the auditor general 
March 6, 1885, and approved by the State treasurer March 

loth, 1883. 


The said Pullman Palace Car Company hereby appeals from said 
settlement to the court of common pleas of Dauphin county, and, 
together with il COpy of said account, files the following specifica- 
tions of objections thereto, agreeably to the provisions of the act of 
Assembly in such case made and provided : 

The said settlement is erroneous and illegal, because— 

l. Because the act of June 7th, 1879, taxes only receipts derived 
from “tolls and transportation, telegraph business or express busi- 
ness,” and, as stated in the report upon which the account hereby 
appealed from purports Lo be based, he part of the receipts upon 
which the tax is charged was derived from such sources. Pull- 

man’s Palace Car Company has no authority to engage in 
11 the business of transportation, and has never in any way, 

either directly or indirectly, engaged in the business of trans- 
portation of either freight or passengers, nor derived any receipts 
whatever from such business. 

2. Pullman’s Palace Car Company is a corporation of the State of 
Illinois. At the time when the tax claimed is alleged to have ac- 
crued or became due, and also at the time of the settlement of the 
account by the auditor general, the receipts upon which the tax is 
charged were the personal property of said company, at Chicago, 
[linois, mingled with other receipts and personal property, and 
were not subject to taxation by the State of Pennsylvania. 

3. The taxation by the State of Pennsylvania of property owned 
in Illinois by a corporation of Ilinois is in violation of a necessary 

implication of the Constitution of the United States—that 
12 each State shall have jurisdiction only over property within 
lis territorial limits. 

4. If the act of June 7, 1879, imposes a tax upon the receipts 
of Pullman’s Palace Car Company then the said act is in violation 
of clause 4, section 8, of article | of the Constitution of the United 
States, and therefore is void. 

PULLMAN’S PALACE CAR COMPANY, 
By its attorney, M. E. OLMSTED. 


(Endorsement:) 323. April term, 1883. Commonwealth of Penn- 
sylvania v. Pullman’s Palace Car Company. Appeal and specifica- 
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tions of objections. Filed March 20, 1883. Auditor general’s de- 
partment. Filed March 17,1883. Commonwealth of Pennsylvania. 
R. L. Frazier for John A. Lemon, auditor general. Olmsted | 


13 Agreement 10 Try without a Jury and without Further Pleadings. 
In the Court of Common Pleas of Dauphin County. Ap’l T., 1883. 


COMMONWEALTH OF PENNSYLVANIA ) 
. -No. 323. 
Pur LMAN PALACE CarR Company. 


( rross receipts. 


[t is hereby agreed that a trial by jury be dispensed with in the 
above-stated case, and that the same be submitted to the decision of 
the court, to be heard and determined under the provisions of an 
act entitled “An act to provide for the submission of elvil cases to 
decision of the court, and to dispense with trial by jury,” approved 
the 22nd day of April, 1874, without further pleadings, subject, 
however, to a writ of error as in other cases, at the option of either 
party. 

March, 1883. 

ROBERT SNODGRASS, 
Dep ty Atty Gen'l. 
M. Ek. OLMSTED. 


(Endorsement:) 323. April term, 1883. Commonwealth 
14 of Pennsylvania v. Pullman Palace Car Company. Agree- 


ment to try without jury and without further pleadings. 
Filed April 15, 1883. 


(Narr. and Copy of Account.) 
In Dauphin — Common Pleas. 
DAUPHIN COUNTY, 88: 


The Commonwealth of —, by her attorney general, complains of 
the Pullman Palace Car Company of a plea that they render unto 
the said Commonwealth the sum of one hundred thousand dollars, 
lawful money of the United States, which they owe to and unjustly 
detain from her. 

or that whereas the said defendants, on the 6th day of March, 
A. D. 1883, at the county of Dauphin aforesaid, were indebted to the 
said plaintiff in the sum of one thousand three hundred and ninety- 

five & ,\,5, dollars, lawful money of the United States, on an 
15 account examined, adjusted, settled, and signed by the audi- 

tor general of this Commonwealth, and duly entered in fhe 
books of his office, as authorized and required by law, on the day 
and year last aforesaid, in which a certain sum of money, to wit, 
the sum last aforesaid, is due and owing the said plaintiff from the 
said defendant, with interest thereon at the rate of twelve per centum 
per hnnum from and after the expiration of two months from the 


—t—-—. ~~ i ee 
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day upon which the said account was so as aforesaid examined, ad 
justed, settled, and signed by the auditor general of this Common- 
wealth, for tax on gross receipts, as per act of June 7th, 1879, 
for the six months ending Dee. 31, 1882, which said account 
was, on the 15th day of March, A. D. 1883, submitted to, re- 
vised, and approved by the State treasurer and a copy thereof, 
within thirty days thereafter, sent by the said auditor gen- 
eral, under his hand and seal of office, to the said de- 
16 fendants, and which yet remains in full force against the 
said defendants, whereby and by force of the statute in such 
case made and provided an action hath accrued to the said plaintiff 
to demand and have of and from the said defendants a certain sum 
of money, to wit, the sum mentioned and ascertained to be due to 
this Commonwealth in the said account so as aforesaid examined, 
adjusted, settled, and signed by the auditor general of this Com- 
monwealth, parcel of the said sum above demanded. And being 
so indebted, the said defendants atterwards, to wit, on the day and 
year aforesaid, at the county aforesaid, promised to pay to the said 
plaintiff on request the last-mentioned sum of money. 
And whereas, also, the said defendants, on the day and year in 
the first count mentioned, at the county aforesaid, were in- 
17 debted to the said plaintiff in a certain further sum of 
money, to wit, the sum mentioned and ascertained to be due 
to this Commonwealth in the said account in the first count men- 
tioned, for money then and there had and received by the said 
defendants to and for the use of the said plaintiff; and also a 
certain further sum. of money, to wit, the sum last aforesaid, on an 
account settled and entered by the auditor general of this Com- 
monwealth against the said defendants, on the day and year in the 
first connt mentioned, for tax on gross receipts, and approved by the 
State treasurer, on the day and year in the first count mentioned. 
And whereas afterwards, to wit, on the day and year last afore- 
said, at the county aforesaid, the said defendants, in consideration 
of the premises, promised to pay the two last-mentioned several 
sums of money, respectively, to the said plaintiff on request, 
18 yet the said defendants have disregarded their said promises, 
and, although often requested so to do, have not as yet paid 
any of the said several sums of money or any part thereof, to the 
damage of said plaintiff of one hundred thousand dollars; and 
therefore she brings suit, &c. 


ROB’T SNODGRASS, 
Deputy Att'y Cre nl. 

4 For LEWIS C. CASSIDY, 
Attorney Gene ral. 


5 PULLMAN S PALACE CAR COMPANY VS. 
(Copy of Account.) 


Pullman Palace Car Company in account with the Commonwealth 
of Pe nnsylvania. Dr. 
lor tax on gross receipts per act of June 7th, 1879, for 
SIX months ending Dee. ol, 1S5SzZ, as per reports here- 
vith filed: 


Gross receipts ee 5 cil ale $174,396 35 
lax at rate of lvht-tenths Ol one per cent, secs nane 1395 17 
ee a wsistpuidansiabaamcimabie lial iain. 1395 17 


Interest at 12? per centum perannum from 60 days after 
date ot —{ ttl. mewn. 


19) AupbiTror GENERAL'S DEPARTMENT, 
Hlarrispura, March 6th, 1885. 
Settled and entered 
ROBT S. FRAZIER, 
Per JOHN A. LEMON, 


Auditoy General. 


TREASURY DEPARTMENT OF Pa,, 
IlarnrispurG, March 15, 1883. 
Approved : 
W. LIVSEY, 
Kor S. M. BAILEY, 
Stale Treasure x 


(Endorsement:) 325. April term, 1885. Commonwealth of 
Pennsylvania v. Pullman’s Palace Car Company. Narr. and copy 
of account. Filed April 138, 1885. 


(Opinion of Court of Common Pleas.) 


ln Dauphin County — Common Pleas. April Term, 1883. 
COMMONWEALTH 
v. > o2Z 
PuttMAN Patace Car Company. } 
Appeal. 
By the Court: 
This case was tried by the court without a jury, as provided by 
the act of April 22, 1885. 
It isan appeal by the defendant from an account settled against 
it by the auditor general and State treasurer, dated March 
20 15, 1883, for tax on gross receipts, under section 7 of the act 
of June 7, 1879 (P. L., 112), for the half year ending Dec. 31, 
1882. 
The facts are these: 
Defendant is an Illinois corporation, with its principal office in 
Chicago. It has authority by its charter “ to manufaeture, construct, 


THE COMMONWEALTH OF PENNSYLVANIA. 9 
. and purchase railway cars, with all convenient appen-ages and sup- 
{ plies for persons travelling thereon, and the same may sell or use, 


or permit to be used, in such manner and upon such terms as the 
said company may think fit and proper.” 


During all the period for which tax is charged in this case it had 
! and still has contracts to furnish, and did and does furnish, te many 
railroad companies in this and other States sleeping and parlor cars 

| to be run upon the roads of said companies on the following terms: 
The cars furnished by defendant are attached to and make 
i aad 21 part of the trains upon said railroads, no charge being made 
| by either party against the other. The railroad companies 
| sell the usual tickets, or collect the usual fare from passengers, which 
entitles them to travel on -the train, but does not give them the 
| right to be transported in the defendant’s cars. For this right an 
additional sum is paid to the defendant, which entitles the passen- 
ger to be. transported in the cars of defendant and to the use of the 


sitting and sleeping accommodations with which they are furnished 
while being sO transported. 

Most of these cars run and earry their passengers from some other 
State into Pennsylvania or from the latter into some other State, 
and many of them run continuously through this State. 

The cars used or furnished by the defendant to railroads in Penn- 

sylvania were leased by it from a corporation of this State, 
22 known as the Central Transportation Company, to which de- 
fendant paid an annual rental during the period for which 
tux Is charged in this case, which exceeded the amount of the ross 
receipts accruing to it for business done in this State. Said Central 
Transportation Company has regularly paid all taxes claimed from 
it by the State. | 
The gross receipts upon which tax ischarged 1n the settlements ap- 
pealed from accrued from the business carried on by defendant in 
this State in the manner above stated, a large proportion thereof 
having been received from passengers carried into, out of, or 
through the State. These receipts went into the general treasury of 
the company. 
Defendant, on these facts, denies all lability for tax upon gross 
receipts in this State— 
First. Because the act of June 7, 1879, under which the tax is 
charged, taxes only receipts derived from “tolls and trans- 
25 portation, telegraph and express business,” and defendant 
—_ claims “that no part of the receipts upon which tax is 
charged was derived from such sources.” 

This raises the question whether the receipts of defendant, de- 
rived from its business conducted as above stated, were, within the 
intent and meaning of the said act, paid to it for “ transportation,” 
it not being pretended by any one that they were paid either for 
tolls, telegraph, or express business. 

A careful examination of section 7 of the act will show that its 
scope extends beyond companies engaged directly in the business 
of “transporting freight or passengers.” It imposes the tax upon 
every company * * * leasing to it from another corporation, 

2—oSY 
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lv 
. ’ device for the 


it includes ~ any 


. 


company, or limited partnership any 

transportation of freight or passengers ; 
24 palace car and sleeping car company,” and it provides that 

“where the works of one corporation, company, or limited 
partnership are leased to and operated by another corporation, com- 
pany, Or limited partnership ” they shall adjust the taxes between 
them, but the Commonwealth shall first look to the corporation, 
company, or limited partnership operating the works;” and if the 
tax IS paid by them the lessor company ‘shall not be held liable 
under this section for any tax upon the proportion of said receipts 
received by it or rental for the use of said works.” 

[t appears, therefore, from the express language of the acts, that 
any company leasing to another “any device for the transportation 
of freight or passengers ” is liable to the tax, and that the rental re- 
ceived is understood by the act itself to be received for transporta- 
tion. 

But, apart from the interpretation which the scope of the 
act requires to be put upon the terms “ for transportation,” 
let us endeavor to ascertain what Is the precise nature of the 
business in which defendant is engaged as shown by the facts found. 
It is owner or lessee of the CuPs, for, — the consideration of the se 
ceipt of the ordinary fare from those who use them, the railroad 
companies agree to furnish the motive power to draw them ; and for 
the consideration of the use of this motive power the defendant 
agrees that the railroad companies may receive the ordinary fare, 
but the payment of this does not entitle the passenger to be trans- 
ported in defendant’s cars, nor do the railroad companies undertake 
so to transport him. For this privilege he must pay an additional 
price to the defendant, aud, if this did not entitle him to be so trans- 
ported, he would never pay it. ‘The main purpose of the pas- 
senger in taking his seat or his sleeping berth in defendant’s 


26 
The sitting on one of their chairs, 


car is to be transported. 
more comfortable, perhaps, than a seat in the first-class railroad car, 
or lying in one of their berths, is a mere incident. The passenger 
is influenced by precisely the same motives and feelings as he is 
who pays full fare and travels in a first-class car instead of taking 
second class at a reduced rate. In either case the price paid is pri- 
marily for transportation, the only difference being that in one case 
a larger price is paid for better accom-odations by the way. If the 
railroad companies owned the palace and sleeping cars and charged 
those Passchneers who chose to travel In them il higher rate of fare 
than those paid who travelled in their other cars, no one would think 
ol claiming that the sun realized from the difference of rate 
was not received for “ transportation.” But that*the trans- 
action is divided between the two cannot change its essential 
character. i : 

We hold, therefore, that both by the terms of the act of June 7, 
1IS79. and trom the nature of the business transacted by defendant 
in this State, the YTOoss receipts reported by it were received “ for 
transportation,” and are taxable and properly taxed in the settle- 
We do not intend to decide any- 


ment appealed from In this Cause. 


THE COMMONWEALTH OF PENNSYLVANIA. 11 


thing as to the receipts for meals furnished to passengers “ en route.” 
There is nothing in the case to show thatthereare any such included 
in the sum taxed, and if there be defendant has not shown that fact. 
and it is not therefore in the case. 
Second. De fendant — that these pross receipts are 
28 not taxable in this State because it is an Illinois corporation, 
and at Reiter the tax was claimed and the settlement was 
made these receipts were the personal property of the company at 
Chicago, mingled with itsother property, and that the taxation of 
property owned in Illinois by il corporation of that State is for- 
bidden by the Constitution of the United States. 

We are not aware that there is any provision in the Constitution 
of the United States which forbids the taxation of personal property 
without the jurisdiction of the State, 1f its owner be within the juris- 
diction. The State must have jurisdiction of the property or the 
person, but not necessarily of both. Here the defendant, doing busi- 
ness within the State, is within its jurisdiction, and its right and 
power to tax the property acquired here cannot be defeated by re- 
moving the property be yond its borders. 

We hold th: “at the gross rece Ip its of defendant accruing from 
business done in Pennsylvania are legally taxable here, al- 
though they may have sous iateiieaaaendanaaneaaan 
cago before the tax became due, and that such taxation is not for- 
bidden by the Constitution of the United States. 

Third. Defendant contends, and in doing so, as we understand it, 
merely makes the second objection, which, we think, is involved in 
this, more specific, that “if the act of June 7, 1879, imposes a tax 
upon receipts of defendant said act is in violation of clause four, 
section eight, article one of the Constitution of the United States, 
and therefore void.” 

This objection cannot be sustained. The point has been settled, 
for the present at least, by the case of the State tax on railway gross | 
receipts, 15 Wallace, 284. There was a strong dissenting opinion 
by Mr. Justice Miller, concurred in by two other judges, in that 

case; but until it is, if ever, overruled we are bound by it, 
oU and so long as the court which decided 1% does not re strict it 

to the case of a corporation chartered by the State imposing 
the tax, we shall not undertake to do so. 

We. decide that the act of June 7, 1879, does Impose a tax upon 
the receipts of the Pullman Palace Car Company, and in so doing 
does not violate clause four, section eight, of article one of the Con- 
stitution of the United States. 

Upon the whole case defendant is liable to the tax charged In 
the settlement, the amount of which is as follows: 


“ty 


Amount of settlement, dated March Lo, | ee $1,595 17 
Attorney general's com Missi0h ........<cncencqensctanwnaes OD 40 
ROR indice cncscoccee ccssemeeeeeene ee 


For which sum let judgment be entered in favor of Common- 
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wealth and against defendant, unless exceptions be filed according 


to law. 
J. VW. SIMONTON, P. J. 


3 (Endorsement:) 823. April term, 1883. Commonwealth 
v. Pullman Palace Car Company. Opinion. Filed May 16, 
18853. 
(Defend ant s ke ree -aons 
. 4 . rer ' 
In Dauphin County — Common Pleas. April Term, 1885. 
COMMONWEALTH OF PENNSYLVANIA 
nue 
U. a y+ 
PuttmMAn’s Parace Car Company. } 
HARRISBURG, ¢@® — . 1883. 
This case having been heard under the act of April 2 74, with- 
out the intervention of a jury, defendant files the ollowing CXCCP)- 
tions to the finding of the court: 
first. The court erred in deciding as follows: 
“We hold. therefore. = both by the terms of the act of Jun: i, 
1879, and from the nature of the busfness transacted by defendant 
in this State, the eross receipts r ported by it were received 
o2 tesectamests puma. Tange ste lle ind properly taxed in the ; 


settlement appealed from in this ¢: 


Second. The court erred in deciding as follows: 

" We hold that thai Yross receipts of defendant. accruing from busi- 
Ps nnsylvania, are legally taxable here, although thie Vy 
‘eCusury In Chicago before the tax 
ep Consti- 


ness done in 
may have gone into the general t 
became due, and that such taxation is not forbidden by thi 
tution of the United States.” 

Third. The court erred in deciding as follows: 

“We decide that the act of June 7, si does Im pose a tax upon 
the receipts of the Pullman Palace C: r Company, and in doing so 
does not violate clause four, sec tion ihe a of artic le one of the ('on- 
stitution of the United States.” 

Fourth. The court erred in directing judgment to be en- 
do tered in favor of the Commonwealth for S1 464 PA 

Fifth. The court erred in, not directing judgment to be 
entered for the defendant. 


M. E. OLMSTED. 
Attorney for Defendant. 


May 23, 1883.—The foregoing exceptions overruled, and judgment 
is directed to be entered as in opinion filed. 


J. W. SIMONTON. gt! 


(Endorsement :) 323. April term, 1883. Commonwealth of Penn- 
sylvania vs. Pullman’s Palace Car Company. Defendant’s excep- 
tions to the decision of the court. Filed May 24, 1883. 
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(Writ of Error.) 
Mippie District or PENNSYLVANIA, set: 


The Commonwealth of Pennsylvania to the justices of the court of 
common pleas for the county of Dauphin, Greeting: 


34 Because in the record and process and in rendering the judg- 

ment in a certain plaint which was in our said court, before the 
judges of the same court, by our writ, between the Pullman Palace Car 
Company, plaintiff in error, and the Commonwealth of Pennsylvania, 
defendant In error, as it is said, manifest error hath intervened, to 
the great damage of the said plaintiff in error, as by complaint of 
the Same plaintiff in error we have received information. we, — will- 
ing that if any error be therein it should be corrected and that 
speedy justice be done to the parties in this part, do command you 
that if judgment, as it is said, be rendered in the said plea, then the 
record and process and all things touching the same, ander your 
seals, distinetly and openly, you have before the justices of our su- 
preme court of Pennsvivania, at il supreme court to be held at 
Harrisburg, in and for the middle district of said Commonwealth, 

on the 21 Monday following 1 Monday of January, A. D. 1883, 
Oo being the first Monday of the term, and this writ, that, the 

record and process aforesaid being Inspected, we Thay further 
cause to be done what of right and according to our laws and cus- 
toms ought. 

Witness the Honorable Ulysses Mercer, doctor of laws, chief jus- 
tice of our supreme court, at Harrisburg, the 2 ord day of May, in 
the year of our Lord one thousand eight hundred and eighty-three, 
and of the Commonwealth the one hundred and seventh. 

[Seal of the Supreme Court of Pennsylvania, Middle District. ] 


WILLIAM PEARSON, 


Prothonotary. 


I certify that recognizance in error In $100 with A. C. Stamm 
as bail has been filed In the supreme court, 
WILLIAM PEARSON, 
Prothonotary. 


The record and process and all things touching the same, so 

36 full and entire as before us they remain, to the honorable the 

judges of the supreme court of the Commonwealth of Penn- 

sylvania, sitting in and for the middle district, we certify and send 
as within we are commanded. 


J. W. SIMONTON, P. J. [1. 8.] 


(Endorsement:) No. 36. May term, 1883. Supreme court, middle 
district. Pullman Palace Car Company, plaintiff in error, v. Com- 
monwealth of Pennsylvania, defendant in error. Writ of error to 
the court of common pleas for the countv of Dauphin. No. 323. 
April term, 1883. Returnable the 21 Monday following 1 Monday 
of January, 1883. Rule on the defendant in error to appear and plead 


14 PULLMANS PALACE CAR COMPANY VS. s 


on the return day of the writ. N. B.—12 days’ notice to the parties 
or counsel below is necessary to compel an appearance. [filed in 
Dauphin county C. P. March 24, 1883. Filed in supreme 


37 court May 31, 1854. 


Service of the within writ accepted. 
ROB’? SNODGRASS, 


Dep ty Att'y Gen'l. 


In the Supreme Court of Pennsylvania, Sitting in and for the Middle 
District of said Court, ss. 


At a supreme court of the State of Pennsylvania in and for 
the middle district of said court, at the city of Harrisburg, Penn- 
sylvania, on the 21 Monday following 1 Monday of January, A. D. 
1S83—present, the Honorable George Shars vood, LL.D., chief jus- 
tice, and Ulysses Mercer, Isaac G. Gordon, Edward M. Paxson, John 
Trunkey, and James P. Sterret, justices, and William Pearson, pro- 
thonotary of said court. 

Among the records of the said the supreme court of Pennsylvania 
in and for the middle district, to May term, 1883, No. 36, it 1s con- 


tained as follows, to wit: 
Writ of Error to the (ourt of Common Pleas of Dauph un County, 
Pi nna., to No. 323, April Term, LSS3. 


ea) 44 


30> 
oo 


PuLLMAN Patace Car Co., Defendant below and Plaintiff in 
lurror, | 
v. > 36. 
COMMONWEALTH OF PENNSYLVANIA, Plaintiff below and De- | 
fendant in Error. 
Docket entries. 

1883, May 23.—Prec., aff., & recog. filed; eo die, exit writ of error 
r’t’ble 21 Mon. following 1 Mon. of January, 1883. 

1885, May 28.—Continued. 

1884, May 31.—Record returned and filed. 

1884, June 2.—Assignments of error filed. 

3 “ 6—Argued. 
“ Oct. 6.—Judgment affirmed per curiam. 

1884, Dee. 6.—Writ of error from the Supreme Court of the United 
States received and filed. 

Ko die—Petition for allocatur of writ from said court. Al- 
locaturof said writ by Honorable Joseph P. Bradley, justice of 
said court; citation from said Honorable Joseph P. Bradley 
and affidavit of service thereof on the Governor and attorney gen- 
eral of the Commonwealth of Pennsylvania, and writ of error bond 
in the sum of $3,000 received and filed; certified from the record. 

[Seal of the Supreme Court of Pennsylvania, Middle District, 1776.) 
WILLIAM PEARSON, 


Prothonotary. 


> 
ov 
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Precipe, Affidavit, and Recoqnizance for Writ of Error. 


40 In the Supreme Court of Pennsylvania for the Middle 
District. 


PuULLMAN’s Patack Car Company, Defendant below, Plaintiff in 
error, 
is, 
COMMONWEALTH OF PENNSYLVANIA, Plaintiff below, Defendant in 
error. 
Issue writ of error to the court of common pleas of Dauphin 
county to remove the record and proceedings In a certain action 


of debt depending therein to No. 323 of April term, 1883. Return- 


able to May term, 1SS5 
M. E. OLMSTED, 


Attorney for Plaintiff in Error. 

To William Pearson, proth’y supreme court of Pa., middle dis- 
trict. 

DaurHIN CouUNTY, 88: 

M. E. Olmsted, attorney for the above-named plaintiff in error, 
being duly sworn according to law, deposes and says that the writ 
of error in this case 1s not intended for delay. 

M. Ek. OLMSTED. 
23 di ay of May. LSS3. 
WILLIAM PEARSON, 
Prothonotary. 


Sworn & subscribed before me this 


1] Surwrit of Krror to the ¢ ourl of Common Pleas for the County of 
Dauphin, Of . ipril Term. 1SS5 


DAUPHIN COUNTY, 38: 
In the Supreme Court of Penna. for the Middle District 
PULLMAN Patace Car Company, Plaintiff in Error, ) 
rg. >No. 323. 
COMMONWEALTH OF PENNSYLVANIA, Defendant in Error. } 


We, the Pullman Palace CarCompany and A.C. Stamm, severally 
acknowledge to owe the above-named defendant in error the sum of 
one hundred dollars, upon condition that the above-named plaintiff 
in error prosecute its writ of error with effect; and if = nt be 
affirmed, or the writ of error be discontinued or non-prossed, to pay 
the cost adjudged accruing upon such judgment and all other dam- 
ages and costs that may be awarded upon such writ of error. 

PULLMAN PALACE CAR CO. 
By its attorney, M. E. OLMSTED. 
A. CG. STAMM. 


Taken and acknowledged this 23rd day of May, A. D. 1883. 
WILLIAM PEARSON, 
Prothonota ry. 
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42 (Endorsement:) No. 36. May term, 1883. Supreme court 


of Penna., middle district. Pullman Palace Car Co., plain- 
tiff in error, v. Commonwealth of Pennsylvania, defendant in error. 
Dauphin county. Precipe, affidavit, and recognizance for writ of 
error. Filed May 23rd, 1883. M. FE. Olmsted, attorney for plaintiff 
in error. 
( Assignme nis of Error.) 
Supreme Court of Pennsylvania, Middle District. May Term, 1885. 


PuLLMAN’s Patace Carn Company, Plaintiff in Error (Defend- ) 
ant below), 
’. ob. 
COMMONWEALTH OF PENNSYLVANIA, Defendant in Error 
(Plaintiff below.) 


[. The court erred in overruling defendant’s first excep- 
AS tion, which exception was as follows: 
. “Tirst. The court erred in deciding as follows: 

“sWe hold, therefore, that both by the terms of the act of June 
iF S79, and from the hature of the business transacted by de- 
fendant in this State, the gross receipts reported by it were received 
for transportation, and are taxable, and properly taxed, in the settle- 
ment appealed from in this case.” 

If. The court erred in overruling defendant’s second exception, 
which exception was as follows: 

“Second. The court erred in deciding as follows: 

“* We hold that the gross receipts of defendant accruing from 
business done in Pennsylvania are legally taxable here, although 
they may have gone into its general treasury in Chicago before the 
tax became due, and that such taxation is not forbidden by the Con- 

stitution of the United States.’ ” 
4 | [11. ‘The court erred in overruling defendant’s third excep- 
tion, Which exception was as follows : 

“Third. The court erred in deciding as follows : 

“* We decide that the act of June 7, LS79, does impose a tax upon 
the receipts of the Pullman Palace Car Company, and in doing so 
does not violate clause four, section eight, of article one of the Con- 
stitution of the United States.’ ” | 

IV. The court erred in overruling defendant's fourth exception, 
which exception was as follows: 

“Fourth. The court erred in directing judgment to be entered in 
favor of the Commonwealth for $1,464.92.” 

V. The court erred in overruling defendant’s fifth exception, 
which exception was as follows: 

“Fifth. The court erred in not directing judgment to be entered 
for defendant.” , 
M. E. OLMSTED, 
Attorney for Plaintiff in Error. 


45 (Endorsement:) No. 36. May term, 1883. Pullman’s Pal- 
ace Car Company v. Commonwealth of Pennsylvania. As- 
signments of error. Filed June 2, 1884. 
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(Opinion of Supreme Court.) 


PULLMAN PALACE CAR COMPANY 
i 


COMMONWEALTH OF PENNSYLVANIA. 
Error to the common pleas of Dauphin county. 


TRUNKEY, J.: : 

The act of June 7, 1879, sec. 7 (P. L., 112), imposes the same rate 
of tax upon the gross receipts from business done within this State 
by foreign corporations as upon corporations created by this Com- 
monwealth. No discrimination is made against the foreign, none 
of their receipts are liable to the tax, except for business done within 

this State, and all the receipts of the domestic, for their entire 
46 business, wherever it may be done, are liable. There is no 

attempt in the statute to exclude foreign corporations as 
carriers of passengers or to charge any corporation for the business 
of engaging in commerce. ‘This statute differs in some respects 
from the act of March 29, 1881, in Indiana, which was held to be 
violative of the Constitution of the United States by the circuit court, 
district of Indiana. 

A State has power to tax the gross receipts of transportation com- 
panies incorporated under its laws engaged in the business of trans- 
porting passengers and freight out of, into, through, and within the 
State. State tax on foreign-held bonds. LD Wall.. OO. Upon the 
authority of that case the court below ruled thatthe act of 1879 was 
not in conflict with any provision of the Constitution of the United 

States. The statute should be held valid by the State courts 
47 unless it is palpabiy nnconstitutional, for their decision that 

the statute is invalid is final. We are not convinced that it 1s 
plainly unconstitutional, and therefore affirm the judgment on the 
opinion of the learned judge of the common pleas. 

Judgment affirmed. 


(Endorsement :) No. 36. May term, 1885. Pullman Palace Car 
Company v. Commonwealth of Pennsylvania. Error to the C. P. of 
Dauphin county. Judgment affirmed. Trunkey, J. Filed Oct 6, 
L884. 


(Re mittitur.) 
Mippie District or PENNSYLVANIA, set: 


The Commonwealth of Pennsylvania to the justices of the court of 
common pleas for the county of Dauphin, Greeting: 
Whereas, by virtue of your writ of error from our supreme court 
of Pennsylvania in and for the middle district, returnable in 
48 the said court on the 21 Monday following 1 Monday of 
January, in the year of our Lord one thousand eight hun- 
dred and eighty-four, a record was brought into the same court of 
a judgment rendered against the Pullman Palace Car Company, 
plaintiff in error, at the suit of the Commonwealth of Pennsylvania, 
d—vSY 
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defendant in error, and it was so provided in our supreme court 
that the judgment was affirmed, and the record and proceedings 
thereon, and all things concerning the same, were (agreeably to the 
directions of the act of Assembly in such case made and provided) 
ordered by the said supreme court to be remitted to the court of 
common pleas for the county of Dauphin aforesaid, as well for ex- 
ecution or otherwise as to justice shall appertain, wherefore we re- 
mit you the record of the judgment aforesaid and the pro- 
49 ceedings thereupon in order for execution or otherwise as 
aforesaid. 

Witness the Honorable Ulysses Mercer, chief justice of our su- 
preme court, at Harrisburg, the 9th day of October, in the year of 
our Lord one thousand eight hundred and eighty-four. 

[Seal of the Supreme Court of Pennsylvania, Middle District. ] 
WILLIAM PEARSON, 
Prothonotary. 

(Endorsement:) No. 36. May term, 1883. Supreme court of 
Pennsylvania. Pullman Palace Car Company, plaintiff in error, 
vy. Commonwealth of Pennsylvania, defendant in error. Remittitur 
to Dauphin county. 


('osts : 


Prothonotary (paid by pl fi hh 


gg ee 2 emee 87 
RMON ...canonnnnnnmnine 3 
Writ (pd by pl’ffin error).. 6 
DUO 6c miscnmne: e 
0 And now, here, on this day, to wit, December 5th, 1884, 


the said The Pullman Palace Car Company produced to the 
supreme court of Pennsylvania here the writ of the United States of 
America for the correcting of errors of and upon the premises, 
commanding the record and proceedings aforesaid of the judgment 
aforesaid,so as aforesaid rendered, with all things touching the same, 
to be transmitted to the Supreme Court of the United States to be 
held at the city of Washington on the second Monday of October 
next, which writ of error is hereunto annexed. 

[mn pursuance whereof and according to the form and effect of the 
act of Congress in such case made and provided, a transcript of the 
record and proceedings of the judgment aforesaid so as aforesaid 
rendered, with all things relating to the same, together with the 

said writ of error, are hereby transmitted to the said Supreme 
ol Court of the United States accordingly. 


(Petition for Allocatur.) : 


To the Honorable Joseph P. Bradley, justice of the Supreme Court 
of the United States : 
The petition of Pullman’s Palace Car Company respectfully 
showeth— 
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That your petitioner is a Nm sae ition created by and existing 
uuder the laws of the State of Illinois, having its principal office in 
the city of Chicago, in said State. 

Phat it owns and leases coaches known as parlor and sleeping 
coaches, which, by agreement with various railroad companies, it 
permits to be used upon their lines. 

That some of the said sk eping and parlor coaches are, and were 
during the half year ending December 31, 1882, attached to trains 


of cars running Into, out of, or through the State of Pennsylvania, 
and used for the tr: insportation of passengers of said railroad 
Hn? companies tri avelling to or from points in other States, the 


railroad company receiving in each instance the usual fare 
for the transportation of passengers in said cars, and Pullman’s 
Palace Car Company receiving pay for sleeping berths, &c., in said 
cars. 

That the auditor general of Pennsylvania settled an account 
against your petitioner for a tax upon its gross receipts claimed to 
be due to the said State for the period above mentioned. 

That your petitioner appealed mp the action of the auditor gen- 
eral to the court of common pleas of Dauphin county, to No. 323, 
April term, 1883, as provided by law, and in its appeal specified the 
following objections to the claim of the Commonwealth of Penns) |- 
vanla: 

“Pullman’s Palace Car Company is a corporation of the State of 

Illinois, and at the time when the tax claimed is nileged Lo 
53 have accrued or beco a lue, and also at the time of the settle- 

ment of the account by the auditor general, the receipts upon 
which tax is charged were the personal property of said company 
at Chicago, Illinois, mingled with its other receipts and personal 
property, and were not subject to taxation by the State of Pennsyl- 
vania. 

“'The taxation by the State of Pennsylvania of property owned tn 
[llinois by at corporation of Illinois is In violation of a hecessary im- 
plication of the Constitution of the United States, that each State 
shall have jurisdiction only over property within its territorial 
limits. 

“Tf the act of June 7, 1879, lmposes a tax upon the re ceipts of Pull- 
man’s Palace Car Company then the said act is in violation of clause 
four of article one of the Constitution of the United-States, and, 
therefore, is void.” 

That, overruling these objections, the court of common 
o4 pleas of Dauphin county, in an opinion filed by Honorable 
J. W. Simonton, ongerer judge thereof, found in favor of 

the ¢ ‘ommonwealth for the whole sum claimed. 

That your petitioner fled exceptions to the finding of the court, 
among which exceptions are the following : 

“Second. The court erred in deciding as follows : 

«We hold that the gross receipts of defendant accruing from busi- 
ness done in Pennsylvania are legally taxable here, although they 
may have. gone into its general treasury in Chicago before the tax 
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became due, and that such taxation is not forbidden by the Consti- 
tution of the United States.’ 

“Third. The court erred in deciding as follows: 

““ We decide that the act of June 8, 1879, does impose a tax 

55 upon the receipts of the Pullman Palace Car Company, and 

In doing so does not violate clause four, section eight, of 
article one of the Constitution of the United States.’ ’ 

That the said exceptions of your petitioner were overruled by the 
court of common pleas of Dauphin county. 

That by writ of error the said cause was, by your petitioner, re- 
moved to the supreme court of Pennsylvania to No. 36, May term, 
1883, in the middle district of said court. 

That in the supreme court of Pennsylvania your petitioner as- 
signed as error the overruling by the court of common pleas of 
Dauphin county of the exceptions above stated. 

That the supreme court of Pennsylvania, upon the 6th day 
of October, A. D., 1884, affirmed the judgment of the court of 
common pleas of Dauphin county, Trunkey, J., who delivered the 

opinion, saying: “The court below ruled that the act of 
56 1879 was not in conflict with any provision of the Constitu- 

tion of the United States. The statute should be held valid 
by the State courts unless it is palpably unconstitutional, for their 
decision that the statute is invalid is final. We are not convinced 
that it is plainly unconstitutional, and therefore affirm the Judg- 
ment of the opinion of the learned judge of the — common pleas. 

That the supreme court of Pennsylvania, in which said cause was 
heard and decided, is the highest court of record and the court of 
last resort in the Commonwealth of Pennsylvania. 

That the judgment of the said court is final. 

That the judgment of the said court, as already shown, involved 
the decision of a Federal question, and that the said decision 
is in favor of the State law and against the Immunity claimed by 

vour petitioner under the Constitution of the United States. 
57 Wherefore your petitioner (herewith presenting a bond 
with security for approval) prays that a writ of error may 
be allowed to issue to the said supreme court of Pennsylvania 
to bring up the record to the Supreme Court of the United States 
for correction in that which violates the Constitution and laws 
thereof, and that the citation to the defendant may accompany the 
same. And it will ever pray, Xe. 
PULLMAN’S PALACE CAR CO., 
By its attorneys, M. E. OLMSTED, 
O. A. LOCHRANE, 


Writ of error allowed pursuant to the foregoing petition. 
November 12th, 1884. 
: JOSEPH P. BRADLEY, 
Associate Justice of Supre me Court [} S. 
(Endorsement :) 36. May term, 1883. Pullman’s Palace 
o8 Car Company v. Commonwealth of Pennsylvania. Petition 
for allucatur. Filed in 8S. C. of Pa., Dee. 5th, 1884. 
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( Writ of Error Bond.) 
Supreme Court of the United States. 


PuULLMAN’S PaLace Car Company, Plaintiff in Error, 
. No. ot). 
(COMMONWEALTH OF PENNSYLVANIA, Defendant in Error. } 


In error to the supreme court of Pennsylvania, middle district. 
May term, 18835. 


Know all men by these presents that we, Pullman’s Palace Car 
Company, a corporation of the Staté of Illinois, and George M. Pull- 
Pil and John (‘rerar, of the State of Illinois, county of Cook. sure- 
ties, are held and firmly bound unto the Commonwealth of Penn- 
svivania in the sum of three thousand dollars ($3,000), lawful 

money of the United States of America, to be paid to the said 
59 Commonwealth of Pennsylvania, or her: certain attorney or 

assigns; to which payment, well and truly to be made, we 
do bind ourselves and each of us, our heirs, executors, administra- 
tors, and successors, firmly by these presents. 

Sealed with our seals and dated the — day of October, A. D. 
1884. 

Whereas lately at a court of common pleas in and for the 
county of Dauphin judgment was entered against Pullman’s Pal- 
ace Car Company at the suit of the Commonwealth of Pennsyl- 
vania, of April term, 1883, No. 325, which judgment was afterwards 
affirmed by the supreme court-of the State of Pennsylvania, in a 
certain plea and ..'t in said court, of May term, 1883, No. 36, and 
the said Pullman’s Palace Car Company have prosecuted a writ of 
error to the Supreme Court of the United States to reverse the judg- 
ment rendered in the above-entitled suit by the supreme court of 

Pennsylvania : | 
60 Now, the condition of thisobligation issuch thatif the above- 
named Pullman’s Palace Car Company, plaintiff in error, shall 
prosecute its writ of error with effect and answer all damages and 
costs if it shall fail to make good its plea, then this obligation to be 
vold ; otherwise, to remain in full foree and virtue. 
[Seal of Pullman’s Palace Car Company. } 
PULLMAN’S PALACE CAR COMPANY, 
By GEORGE M. PULLMAN, President. 
JOHN CRERAR. SEAL. 
GEORGE M. PULLMAN. ~; 
Attest: 
A. 8S. WEINSHEIMER, Secretary. 


Endorsement: No. 36. May term, 1883. Puliman’s Palace Car 
Company v. Commonwealth of Pennsylvania. Bond. Filed in 8. 
C. of Pa. Dee. Sth, 1884. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, in 1888. 


No. 32.—ERROR TO SUPREME COURT OF PENNSYLVANIA. 


PULLMAN’S PALACE CAR COMPANY, 
Plaintff in Error, 
vs. 
THE COMMONWEALTH OF PENNSYLVANIA, 


Defendant in Error. 


TAX ON GROSS RECEIPTS. 


ARGUMENT FOR PLAINTIFF IN ERROR. 


EDWARD S. ISHAM, 
WILLIAM BURRY, 
Of Counsel for Plaintiff in Errer. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, A.D, 15355. 


No, 32..ERROR TO SUPREME COURT OF PENNSYLVANIA. 


PULLMAN‘'S PALACE CAR COMPANY, 

: Plaintiff in Error, 
THE COMMONWEALTH OF PENNSYLVANIA, 
Defendant in Error. 


TAX ON GROSS RECEIPTS. 


Oe Naat ie ele 


4 ARGUMENT FOR PLAINTIFF IN ERROR 

‘ 
§ } The conditions under which the question in this case 
a arises, are as follows: 

oe The plaintiff in error is a corporation of Illinois, with its 
ae principal office in Chicago. Its cars are used by it upon 


ee railways in the transportation of passengers, and those 
‘Ryp which are so used under relations to the State of Pennsyl- 
vania do most of them run ‘and carry their passengers 
from some other State into Pennsylvania, or from the 
latter into some other State, and many of them run con- 
tinuously through the State.” (Printed Record, page 9, 
folio 21.) 

The State of Pennsylvania asserts the right to tax the 
gross receipts of the Pullman Company, under the act of . 
the Legislature of June 7, 1879, which is as follows : 


— 


‘*Section 7. That every railroad company, canal com- 
pany, pipe line company, conduit company, steamboat 
company, slack-water navigation company, transportation 
company, street passenger railway company, and every 
other company or limited partnership, now or hereafter 


oe 


incorporated or organized by or under any law of this 
Commonwealth, or now or hereafter incorporated or or- 
ganized by any other State, and doing business in this 
Commonwealth, and owning, operating or leasing to or 
from another corporation, company or limited partnership, 
any railroad, canal, pipe line. slack-water navigation, or 
street passenger railway, or other device for the transpor- 
tation of freight or passengers, or in any way engaged in 
the business of transporting freight or passengers, and 
every telegraph company incorporated under the laws of 
this or any other State and doing business in this Com- 
monwealth, and every express company, and any palace 
car and sleeping car company, Incorporated or uncorpor- 
ated, doing business in this Commonwealth, shall pay to 
the State Treasurer for the use of the Commonwealth a tax 
of eight.tenths of one per centum upon the gross receipts 
of said company for tolls and transportation, telegraph 
business or express business: the said tax shall be paid 
semi-annually upon the last days of July and January in 
each year, the first payment to be due on the last day of 
July, Anno Domini one thousand eight hundred and 
seventy-nine; and for the purpose of ascertaining the 
amount of the same, it shall be the duty of the treasurer 
or other proper ofticer of said company or limited partner- 
ship, to transmit to the Auditor-General a statement, 
under oath, or affirmation, of the amount of gross receipts 
of said company or limited partnership, derived from all 
sources during the preceding six months ending on the 
first days of July and January; and if any such company 
or limited partnership shall neglect or refuse for a 
period of thirty days after such tax becomes due, to 
make said returns or to pay the same, the amount 
thereof, with an addition of ten per centum thereto 
shall be collected for the use of the Commonwealth 
as other. taxes are recoverable by law from. said 
companies or limited partnership; Provided, that 
whenever any corporation, company or limited part- 
nership, liable to a tax on gross receipts under the provis- 
ions of this section, possesses and exercises the right to 
mine or purchase and sell coal, the receipts derived purely 
from the sale of coal so mined or purchased by said com- 
pany or limited partnership shall not be taxed, but every 
such company or limited partnership shall keep an account 
of the said coal, and in the said account shall charge itself 
with the transportation thereof, at the same rates as 
charged, or would be charged by the said company or lim- 


ited partnership for the transportation of similar freight 
for other companies or individuals, and the sums so 
charged for transportation shall be returned by the said 
company or limited partnership to the Auditor-General, 
and shall be taxed as a part of the gross receipts of said 
company or limited partnership. And provided further, 
That in any case where the works of one corporation, 
company or limited partnership are leased to and operated 
by another corporation, company or limited partnership, 
the taxes imposed by this section shall be adjusted between 
the said corporations, companies or limited partnerships in 
accordance with the terms of their respective leases or 
agreements, but for the payment of the said taxes the 
Commonwealth shall first look to the corporation, company 
or limited partnership operating the works, and upon pay- 
ment by the said company or limited partnership of a tax 
upon the entire receipts derived from the operation thereof, 
the corporation, company or limited partnership from 
which the said works are leased shall not be held liable 
under this section for any tax upon the proportion of said 
receipts received by it as rental for the use of said works.” 


This statute purports to authorize certain so-called ** set- 
tlements ” to be made by the Auditor-General and State 
Treasurer, and the amount of the tax ascertained by said 
settlements to be demanded from the corporation against 
which the tax is assessed. 


‘*The gross receipts upon which tax is charged in the 


settlements appealed from, accrued from the business car- 
ried on by” the plaintiff in error in the State of Pennsyl- 
vania ‘‘in the manner above stated, a large proportion 
thereof having been received from passengers carried into, 
out of or through the State. These receipts went into the 
general treasury of the company.” (Printed Record, page 
9%, folio 22.) 

The opinion of the Judge of the Court of Common Pleas 
contains the following statement: 


**Seconp.—Defendant contends that these gross receipts 
are not taxable in this State because it is an Illinois corpo- 
ration and at the time the tax was claimed and the settle- 
ment was made these receipts were the personal property 
of the company at Chicago, mingled with its other prop- 


a - 


erty, and that the taxation of property owned in Illinois 
by a corporation of that State is forbidden by the Constitu- 


tion of the United States. 

‘** We are not aware that there is any provision in the Con- 
stitution of the United States which forbids the taxation 
of persona! property without the jurisdiction of the State 
if its owner being within the jurisdiction. The State must 
have jurisdiction of the property or the person, but nof 
necessarily of both. Here the defendant, doing business 
within the State, is within its jurisdiction and its right and 
power to tax the property acquired here cannot be defeated 
by removing the property beyond its borders. 

‘* We hold that the gross receipts of defendant, accruing 
from business done in Pennsylvania, are legally taxable 
here, although they may have gone into its general 
treasury in Chicago, before the tax became due, and that 
such taxation is not forbidden by the Constitution of the 
United States. 


**'THirD. —Defendant contends, and in doing so, as we 
understand it, merely makes the second objection, which 
we think is involved in this, more specific, that ‘if the act 
‘of June 7, 1879, imposes a tax upon receipts of defendant, 
‘said act is in violation of clause four, section eight, arti- 
‘cle one of the Constitution of the United States, and 
‘ therefore void.’ 

‘This objection cannot be sustained. The point has 
been settled, for the present, at least, by the case of the 
State Tax on Railway Gross Receipts, 15 Wall., 284.” 
(Record, page 11, folios 28 and 29.) 


In the Supreme Court of Pennsylvania, the Court said, 
‘* We affirm the judgment on the opinion of the learned 
judge of the Common Pleas.” (Record, page 17, folio 47.) 
U pon this record we assign error, as follows: 


The Court erred in holding that taxation by the State of 
Pennsylvania of the gross receipts of the plaintiff in error, 
a foreign corporation, engaged in the Inter-State trans- 


portation of passengers into, out of and through the State, 
was not in violation of clause ‘three of section eight of 
article one of the Constitution of the United States. 


The gross receipts, which are the subject of taxation in 
the present case, have principally accrued from the con- 
duct of distinctively Inter-State commerce-—from the 
Inter-State transportation of railway passengers. Before 
the tax had become due, the receipts had gone into the 
general treasury of the company, at Chicago 

The ruling of the Court of Pennsylvania was expressly 
made upon the authority of the case of State Tax on Rail- 
way Gross Receipts, 15 Wall., 284. We submit, however, 
that the tax is clearly unlawful, and in contravention of 
the commerce clause of the Federal Constitution, under the 
yee of this Court in the case of Fargo v. Michigan, 

121 U. S., 230; Ratlterman v. Western Union, 127.U.5., 
11, a. other cases. 

The fact that these total gross receipts, chiefly derived 
from Inter-State transportation, may, perhaps, include 
also an undistinguished and uncertain, and in any event, 
comparatively inconsiderable amount derived from trans- 
portation within the State, can make no difference under 
this record, and cannot sustain the judgment. The tax is 
a unit upon the entire amount of gross receipts, and so is 
a tax directly upon the receipts derived from the trans- 
portation of passengers through the State, from without 
the State into it, and from within the State out of 
Such was the state of the record in Pickard v. Pullman 
Co.,117 U. S., 343; and the point has been expressly ruled 
upon in this Court in Leloup v. The Port of Mobile, 127 
U.S., 640. 


H 

Whatever the taxing authorities of the State of Penn- 
svivania may have seen fit to do, the act of the Legisla- 
ture of that commonwealth expressly declares, in terms, 
that the fofa/l gross receipts of every corporation, foreign 
or domestic, shall be subject to taxation 


KpWARD S. ISHAM, 
WinniAM Burry, 
OF Clonusel for Plaintiff in Error. 
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SUPREME COURT OF THEUNITED STATES: 


No. 32, OCTOBER TERM, 1888. 


Error to the Supreme Court of Pennsylvania. 


PULLMAN’S PALACE CAR COMPANY, 
Plaintiff in Error, 


v8. 


THE COMMON WEALTH OF PENNSYLVANIA, 


Defendant in Error. 
TAXATION OF GROSS RECEIPTS. 


BRIEF OF ARGUMENT FOR PLAINTIFF IN ERROR. 


The Commonwealth of Pennsylvania seeks to recover from 
Pullman’s Palace Car Company a‘ tax upon gross receipts 
based upon the seventh section of the Revenue Act of June 
7, 1879, (Pamphlet Laws of Pennsylvania for 1879, p. 112,) 
which requires railroad, express, and telegraph companies, 
and every other company “in any way engaged in the busi- 
ness of transporting freight and passengers” to pay “a tax of 
eight-tenths of one per centum upon the gross receipts of said 
company for tolls and transportation, telegraph business or 
express business,” the amount to be ascertained semi-annually. 
The case originated in the Court of Common Pleas of Dauphin 
County, and was there tried without the intervention of a- 
jury, the court finding both the facts and the law by agree- 
ment of the parties under the act of April 22,1874. (See 
agreement, Record, p. 6, folio 13.) 


~~ 


In cases tried under this act, the facts, as found by the 
court, are os ihren 9 vs. Collins, 832? Pa. St., 359: 
Lee Vs. Keys, 8S Pa - % 

As found by the a the salient facts in this case are: 


“Defendant is an Illinois corporation, with its principal 

fice in Chicago... . . During all the periods for which tax is 
charged in this case, it had, and still has, contracts to furnish, 
and did, and does, furnish to many railroad companies in this 
and other States, sleeping and parlor cars to be run upon the 
roads of said companies upon the following terms: The cars 
furnished by defendant are attached to, and make part of, the 
trains upon said railroads, no charge being made by either 

party against the other. The railroad companies sell the usual 
tickets or collect the usual fare from passengers, which entitles 
them to travel on the train, but does not give them the right to 
be transported. in the defendant’s cars. For this right an ad- 
ditional sum is paid to the defendant, which entitks the pas- 
sengers to be transported in the cars of the defendant, and to the 
use of the sitting and sleeping accommodations with which they 
are furnished while being sv transported. Most of these cars 
run and carry their passengers from some other State into Penn- 
sylvania, or from the latter into some other State, and many of 
them run continuously through this St ite.” 

, “ The gross receipts upon which tax is charged in the 
settlements appe: aled from accrued from the business carried on 
by defendant in this State in the manner above stated, a large 
proportion thereof having been received from passengers carried 
into, out of, or through the State. These receipts went into the 
general treasury of the compony.” (Record, pp. 8, 9.) 


Upon this state of facts the company contended that the 
attempted taxation was in violation of the commercial clause 
of the Constitution of the United States, upon which point 
the Dauphin County Court said: 


“This objection cannot be sustained. The point has been 
settled for the present at least by the case of the State Tax on 
Railway Gross Rece pls, 15 Wuailace, 284. There was a strong 
dissenting opinion by Mr. Justice Miller, concurred in by two 
other judges, in that case; but until it is, if ever, overruled, we 
are Sead by it, and so long as the Court which decided it does 
not restrict it to the case of a corporation chartered by the State 
imposing the tax, we shall not undertake to do so.” (Record, p. 
11, folio 29.) 
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The Supreme Court of Pennsylvania aflirmed the judg- 
ment for the same reason, Trunkey, J., who delivered the 
opinion, inadvertently citing the case of State Tax on Foreign 
Held Bonds, 15 Wallace, 300. instead of the ease of State Tax 
on Railway (rross Pece ipts, lh Wallace. 284. 

During the present year the Court of Common Pleas of 
Dauphin County, holding the Gross Receipts case in 15 Wal- 
lace to have been overruled by recent decisions of this Court, 
has given judgment against the Commonwealth in claims 
for similar taxation. Com. vs. Del. & Hudson Canal Co., 21, 
Weekly Notes of Cases, 406, and numerous other cases. And 
its judgment has been affirmed by the Supreme Court of 
Pennsylvania in Com. vs. Lehigh Valley R. R. Co. and other 
cases, decided October 1, 1888, not yet reported. 

In Fargo vs. Michigan, 121 U.S, 230, the facts were pre- 
cisely the same as in this case. The corporation whose re- 
ceipts were there sought to be taxed was a foreign corporation 
doing business in Michigan, precisely as Pullman’s Palace 
Car Company is a foreign corporation doing business in 
Pennsylvania. The taxation of its receipts was distinctly 
held to be a regulation of inter-State commerce. 

In Philadelphia & Southern Mail Steamship Co. vs. Com- 
monwealth of Pennsylvania, 122 U. S., 326, tax was claimed 
from the Steamship Company, under the Pennsylvania act 
of 1879, precisely the same act, and the same section, as that 
under which the taxes are claimed in this suit. The 15 
Wallace case was relied upon by the Attorney General of 
Pennsylvania in support of the tax. But this Court, Mr. 
Justice Bradley delivering the opinion, pointed out an im- 
portant distinction between the act of 1866, which was in- 
volved in the 15 Wallace case, and the act of 1879, 1n_ that, 
whereas the former applied to all the receipts of the corpo- 
rations affected, in the latter the taxation is expressly con- 
fined to their receipts from transportation, and not only de- 
clared the seventh section of the act of 1879 to be uncon- 
stitutional, but also went further and declared the reasoning 
of the 15 Wallace case to be untenable. 
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In the Supreme Gourt of the United States, 


OCTOBER TERM, 1888. 


No. 3t= 237 — 


Pullman’s Palace Car Company, 


Plaintiff in Error. 


rs. 


The Commonwealth of Pennsylvania, 


2 Defendant in Error. 


: ERROR TO SUPREME COURT OF PENNSYLVANIA. 


TAX ON GROSS RECEIPTS. 


DEFENDANT'S BRIEF. 


| JOHN F. SANDERSON, 
| Deputy Attorney (Feneral, 


W. S. KIRKPATRICK, 
Attorney General. 


} 


where this court said, referring to the ease of Jelegraps 
(v. vy. i, riir. O85 | , oe ARE ‘ “oT ne eouurl re versed the muddy 
ment of the Supreme Court of Texas and remanded the 


cases, With instructions for such further proceedings as jus 
tice might require Kvidently the purpose of this was to 
permit the Supreme (‘ourt of that State. if it could separate 
the taxes Upon the two Classes uf telegrams. tO do St) and to 


render judgment accordingly.” 
JOLIN FL SANDERSON, 
JA jit a7, Attorine fj} (re ered 


WoS. KIRKPATRICK, 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, i==7. 


a 
- ay ‘ 
No. 805. 454 
J. P. SMITH. J. D. REED AND DAVID BOAZ, 
PLAINTIFFS IN ERROR. 
: Ss 
WiLuiAnm. 2. =ous 
, 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF TEAAS 
FILED OCTOBER 18, 1886. 
is 
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SUPREME COURT OF THE UNITED 


OCTOBER TERM, 17. 
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REED AND DAVID BOAZ. 
IN) ERROR, 


IN ERROR TO THE i Lt TRT OF THE UNITED STATES FOR 
THRE NORTHER DISTRICT OF TEXAS 


’ " 


Jupp & DretTwe! xn. PRintrers. WasHInacTron. DecemMBeRr |! 


INDEX, 
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Judgement 

\ssignment 


Petition fo 
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Order as to bond 


Writ of error COPY 


(Citation CODA 


J. P. SMITH ET AL. VS. WILLIAM T. HOLT. l 


a UniItep STATES CF AMERICA. 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the northern district of 
Texas, Greeting : 


Because in the record and proceedings as.also in the rendition of 
the judgment of a plea which is in the said circuit court before you 
or some of you, between William T. Holt, plaintiff, and Texas In- 
vestment Company, Limited; Fore, Morphy & Henderson, a firm 
COT pose d of Walker Fore, W. J. Morphy & R. M. Henderson, & W. 
J. Morphy, J. P. Smith, J. D. Reed, & David Boaz, defendants, a mani- 
fest error hath happened, to the great damage of the said J. P. 
Smith, J. D. Reed, & David Boaz, as by their complaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings afore said. with all things concerning the sume, to 
the Supreme Court of the United States, together with this writ, so 
' that you have the same at Washington on the 2nd Monday of Octo- 
| ber next, In the said Supreme Court to be then and there held, that, 

the record and proceedings aforesaid being inspected, the said Su- 

preme Court may Cause further to be done therein to correct that 
4 error what of rigtit and according to the laws and customs of the 
4 United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
sald Supreme Court, the 22nd day of March, in the year of our Lord 
one thousand eight hundred and eighty-six. 

[The Seal of the U. S. ( t Court, Northern Dist. Texas, Dallas. } 


A. J. HOUSTON, 
(‘lerk of the Cirenit Court of th United Slates 
for the Northern District of Texas, at Dallas. 


A llowed by— 


Seiad om tet mnie 
. 


[Endorsed :] No. 739. Cir. court. J. P. Smith, J. D. Reed & 
David Boaz vs. Wm. T. Holt. Writ of error. Filed April 10, 1886. 
A.J. Houston, clerk, by Jas. D. Adams, deputy. 


h United States of America to Wm. T. Holt or Ball & MeCart, 
his attorneys of record, of Fort Worth, Tarrant county, 
Texas, Greeting ; 


You are hereby cite d and admonished to be and appear ata Su- 
! pretne Court of the Ll nited States to be holden at Washington on 
i the second Monday in October, A. D. 1886, pursuant to a writ of 
7 error filed in the clerk’s office of the circuit court of the United 


States in and for the northern district of Texas, at Dallas, wherein 
J. P. Smith, J. D. Reed, and D. Boaz are plaintiffs and the said Wm. 
1—S0)5 


2 I. P. SMITH ET AL. VB. WILLIAM TFT. HOLT. 


T. Holt is defendant in error, to show cause, if anv there be, why 
the judgment in the said writ of error mentioned should not be 
corrected and speedy justice should not he done to the parties mn 
that behalf. | 

Witness the Honorable A. P. McCormack, one of the judges of 
the circuit and judge of the district court of the United States in 
and for the northern district of Texas. at chambers, Graham, Texas, 
this 22 day of March, A. D. 1886 

A. P. McCORMICK, 
tj. NS. Dist Juda 


Attest seal of said court, at Dallas, Texas. April 9th, ISS6 
[The seal of the U S. Cireuit Court, Northern Dist. Texas, Dallas. ] 
A. J. HOUSTON, Clerk 


| Endorsed :| No. dow. Cir. eourt. 3 i Smith et al, is, Win T 
Holt eal. Citation inerror. Filed April 12, 1886. A.J. Houston, 
clerk, by Jas. D. Adams, deputy. : 


Cc STATE O] TEXAS, larrant County ! 
J. P. Sniru et al.. PIVff¥s in Error. 
is 


W. T. Horr, Def’t in Error 


I, W. B. Hale, being first duly sworn, do depose and say that I 
have this day delivered to Rob’t MeCart, a member of the firm of 
Ball & McCart, attorneys, a true copy of the citation in error in the 
ease of J. P. Smith et al. vs. W. T. Holt et al. signed by the Hon. A. 
P. McCormick, United States district judge for the northern district 
of ‘Texas, of date the 22nd day of March, 1886, attested by A. J 
Ilouston with the seal of said circuit court, at Dallas, Texas, April 
%th, 1886, and that lam not a party to said suit or in anywise In- 
terested therein, and that the original Citation of said COpy delivered 
to said MecCart is hereto attached and returned with this my 
affidavit. 


W. B. HALE. 


Sworn and subscribed to before me, the undersigned authority, 
this the 10th day of April, 1886. 
i Seal Notars Public, County of Tarrant, Texas 
é; ZANE CETTE, 
Notary Public, Tarrant Co., Tex. 
| Endorsed :] No. 739. In U.S. cir. court, Dallas, Texas. J.P. 
Smith et al. vs. Wm. T. Holt et al. Filed April 12,1886. A. J 
Houston, clerk, by Jas. D. Adams, deputy. 


J. P. SMITH ET AL. VS. WILLIAM T. HOLT. » 


] In the United States Cireuit Court for the 5th Judicial Cir- 
cuit and Northern District of Texas, Holding Sessions at 
Dallas. 
J. P. Smaru e¢ al., Plaintiffs in Error, 
i's 


Ww. T. Hott, Defendant in Error. 


Be it remembered that there was opened and begun to be holden 
a regular term of the United States circuit court for the fifth circuit 
and northern district of Texas at the city of Dallas, in Dallas county, 
and said circuit and said district, on the 11th day of January, A. D. 
ISS6, it being the second Monday in said month in said vear and 
the day fixed by law for commencing a regular term of said court 
at said place; present and presiding, the Hon. Andrew P. MecCor- 
mick, United States district J lige for the northern district of Texas; 
Charles B. Pearre, United States attorney for said district; W. L. 
Cabell, United States marshal for said district, and A. J. Houston, 
clerk of said court ‘ when and where the following proceedings were 
had, to wit 


2 Original Petition. Filed Ap'l 1, 1885. 
ST LTR OF ‘TeX AS, United Ntates of Ame rica : 


In the Cireuit Court of the United States for the Northern District 
of Texas. at Dallas. 


To the honorable judges of said circuit court. 

Your petition r, William T. Holt, hereinafter styled plaintilf, 
complaining of the “ Texas Investment Company, Limited,” a private 
corporation duly Incorporated ; lore, Murphy WN Ilenderson, “a CU- 
partnership firm, the name of whose members are Walker Fore, 
Rh. M. Henderson, and W. J. Murphy ; W.J. Murphy, individually ; 
David Boaz, James D. Reed, and J. P. Smith, all of whom are here- 
lnaiter styl d defendants, would respectfully represent and show to 
your honorable court— 

That the plaintifl is a citizen of the-State of Colorado; that the 
defendant, The Texas Investment Company, Limited, has its prin- 
cipal office in Tarrant COUNTY, lexas, the defendant, W.. J. Murphy, 
who resides in El Paso county, being the president thereof; that the 
defendants, Walker Fore and R. M. Henderson, reside in Hopkins 
county, in said State of Texas; that the defendants, David Boaz, 
James D. Reed, and J. P. Smith reside in said county of Tarrant, 
State of ‘Texas, and are citizens of said respective county and of the 
State of Texas. 

That heretofore, to wit, on the 10th day of June, 1884, the plain- 
tiffs made and entered into a certain contract in writing with the 
defendant, The Texas Investment Company, Limited, whereby said 

defendant company bargained, sold, and agreed to deliver to 
3 plaintiff, within seventy days from that date, upon plaintiff's 
ranch, in the Territory of New Mexico, twenty-five hundred 
head of yearling heifers (cattle), to be of the kind and quality speci- 


| J. P. SMITH ET AL. VS. WILLIAM T. HOLT. 


fied insaid written contract and whereby plaintiff agreed tu receive 
said cattle at the time and place mentioned, and to pay for the same 
at the rate of seventeen (317) dollars per head, less the sum o 
fourteen thousand eight hundred and twenty dollars (14.820), which 
sum plaintiff had then and there at the time of the execution and 


} 


delivery of said contract advanced and paid over to said company 
es 


. 4 * . , , 

on account of said purchase (receipt whereof was acknowledged | 

said contract), the balance of said purchase money to be paid by 
. . » .. - } ] i 5 ; * 

plaintifi tO sald company on demand, within twenty-four hours 


’ 
y ? 


after the counting and delivery of said cattle. in i ifts be Ing current 
New York exchange or in his awn check on the First National 
Bank of Portland, Maine, in manner and form as was by said con- 
tract provided. 

It was also provided by sul 


i contract that a variation mn the 


hor “patt] loalivarad ¢] onmnaer ; —. r ey | : 7 
humber of cattle delivered thereunder not exceeding oVU head less 
. | y } ‘ , , 
or 100 head more than Lhe number agreed on should ) bec 


a breach, but should be held as a substantial 
contract. 


¢ . a ‘ . ’ , ; . } P - 
Said def’t Co. furthe: agreed by the terms of said contract to sell 
and delivel to plaimntll ab Salad time it) Dnt t) \\ jaan iv & 
forty head of horses of the k i W quatitv therein mentioned af 
the price of fiftv-six (856) dollars per head: also to pur 
s 

‘ } | st] ] t | ’ | ’ t "YT 

: ( Liist eee (LCLIVeG] Will i i { acca bra 1} iT . Li (ta price, 


il certain Wavot, harness, saddles, bridle, and Cath} equips 
ments therein specified and deseribed. 

[t was furthre I" agreed thre UN that in thre event of a breach of sid 

contract or failure to comply with the terms thereof (unavoidable 


accidents only excepted) on the part of said defendant company, 
then said defendant would, upon demand, within twenty days after 
the expiration of said SC VOTES (70 days rom the dat of said COll- 
tract, repay LO piaintitl the full sum of SL4.S2Z0.00 advanced by plain- 
tiff as aforesaid, together with the further sum of five thousand 
($5,000.00) in liquidation of all demands, damages, sustained by 
plaintiff by reason of such a breach: and in the event of a breach 
thereof on the part of the pisaintifl he should forte if to defendant 
company one-half of the said sum of S14.S20.00 in full pavinel 
all damages resulting from said breach to def’t Co... and that the 


other half of said 814,820.00 should be re paid to him, said plaintiff, 

on demand, within thirty (30) days after such breach 
It was further provided by said contract that said def’t Co. should 
notify plaintiff of the shipmy nt of the eattleto Peeos river. when the 
same should be loaded on the ears, by a telegram addressed to the 
“ Holt Line Stock Company, Opera House, Denver, Colorado,” stating 
when said cattle would probably reach Pecos station (or wher- 


» eever unloaded): said def’t Ca. should eause a second telegram 


— 
— 


to be sent said plaintiff at his said Denver address stating 
when, approximately, the cattle would reach his said ranch 
It was further agreed that in case said plaintiff should have not 
exceeding three car-louds of b iis at Peeos Station before said cattle 
should be driven northward, then def’t Co. should drive said bulls 
along with said heifers to plaintiff’s ranch without charge. 
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Plaintiff says that the substance of said contract is hereinbefore 
stated, but that for oreater ct rtainty he attaches hereto as part hereof 
a copy of said contract, which he marks “ Exhibit A.” 

Plaintiff would show that at the time of the exeeution of said con- 
tract and of the bond hereinafter deseribed he, pl’ff, did, in aceord- 
ance with said contract, advance and pay to said defendant com- 
pany the said sum of $14,820.00 as an advance pavment on said 
cattle. as provided for insaid contract : that on, to wit said LOth day 
of June, 1884, and simultaneously with the execution of said con- 
tract, the suid defendant company, as principal, and the said def 'ts 
Fore, Morphy and Henderson, W. J. Morphy, D. Boaz, J. D. Reed, 
and J. P. Smith, as sureties, did execute and deliver to plaintiff 
their joint and sé veral obligation-, whereby thev acknowledged that 
they, sald defendants, were jointly and severally held and firmly 
bound unto plaintiff and his assigns in the sum of twenty thousand 
dollars ($20,000), to be paid in lawful curreney of the United States, 
the conditions being such that if the said def’t company should in 

all respects well and truly fulfill and perform each and every 
(} its duties and obligations as in the said agreement of June 

LOth (a COP whereof was attached to said bond) set forth and 
expressed, then said obligation should becom: null and vold : other- 
wise to be and remain in full virtue 

lor more ce rtainty, plea ntiff attaches hereto “us part hereof a copy 
of said bond, the same be lbig marked “ Exhibit BL” 

That plaintifl did, in all re spects, comply with and perform said 
contract, in so far as the same required the doing Or performing of 
any matter or thing by him, but that said defe ndant, Texas Invest- 
meu Company, Limited, did, without any just or lawful reason or 
CACUSEC, wholly fatl and refuse to fulfill or periorm uny part of suid 
contract or any of its duties and obligations as set forth and ex- 
pressed in said contract, and did, without any just or lawful reason 
OF GCACUSe, and although afterward requested thereto by plaintiff, 
wholly fail and refuse to deliver to plaintiff said cattle, horses, wagon, 
harness, and other property OF any prune thereof iis provided lor in 
said contract, and did wholly fail and refuse, within twenty days 
after the expiration of said seventy days from the date ol sald COll- 
tract, to repay to plaintifi the said sum of $14,820.00 advanced by 
him upon said contract as aforesaid or any part thereof, or to pay 
to him the said sum of $5,000.00, stipulated damages, as provided 
for in sald contract or any part thereof, and still Si) fails and refuses, 
although plaintiff has made due demand therefor as provided mn said 

contract, to thiis plaintifl 's damage, twenty thousand dollars. 
And plaintiff says that the said ‘Texas Investment Com- 

pany, Limited, and the other defendants and sureties on said 
obligation have, by reason of the facts hereinbefore related, become 
liable to him to the full arnount of said obligation, yet to pay the 
same or any part thereof thre V have totally failed and refused and 
still so fail and refuse, although often thereunto requested by plain- 
tiff, to his damage twenty thousand dollars. Wherefore he prays 
that citation issue against suid defendants as the law directs, and 
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that he have judgment against said defendants for his said damage, 
being the amount of said bond, and for costs. 
BALL & McCART 
Attys jor Pri. 


‘Exuisit A.” 
f Op of Contract 


This agreement, made and entered into at Socorro, New Mexico, 
this 10th day of June, LSS4, by and between the Texas apes ener 
Company, Limited, a Corporation Organize dand existing ut rider thre 
laws of the State of Texas, and having its principal office at Fort 
Worth, in said State. by hs . Brooks, thie hh mahaver for New Mexico 
and Arizona, party of the first part, and William T. Iolt, of Port- 
tand, Maine, party of the second part, witnesseth: That said part) 
of the first part, for and in consideration of the sum of one dollar to 
it in hand paid by said party of the second part, receipt whereof ts 
hereby acknowledged, hath bargained ana sold and doth 
S hereby grant, bargain, and sell and agree to deliver unto the 
party of the second part, within seventy (70) days from the 
date hereof, upon the ranch of the said party of the seeond part, 
near the Pecos river and between the Rio Penasco and Rio Hondo, 
at a point to be designated by said party of the second part on or 
before the time of delivery aforesaid, in the county of Lincoln, 
Territory of New Mexico, twenty-five hundred (2,500) head of 
vearling heifers, to be all first-class Central Texas prairl raised, LO 
be full age (one year old) June the 15th inst., and to be good, smooth, 
merchantable cattle in good medium condition, and to exclude all 
" runts, maimed, diseased, or deformed cattle: and said party 0) 
the first part further agrees that the cattle so to be delivered sha 
average in all respects with the range cattle of that portion of Texas 
lving north of Hays county and west of the line of the Houston and 
Texas Central railway ; and the party of the second part, in consid 
eration of the premises, agree- to receive the above-described cattle 
by himself or agent within the time and at the place above men- 
tioned, and to pay for the same at the rate of (817.00) seventeen 
dollars for each and every head so delivered in accordance with 
the foregoing specifications, less the sum of fourteen thousand 
eleht hundred and twenty (S14.S20.00) dollars, which Sut tha 
said party of the second part has this day advanced and paid 
unto the said party of the first part on account of said pur- 
chase and under the provisions of this contract, and receipt of 
which is hereby acknowledged by said party of the first part. 
9 The balance of said purchase-money found to be due from 
said party of the second part to the Party of the lirst anh 
upon the delivery as aforesaid of the within-bargained chattels sltal 
be paid by the said second party to the said first party or to its daily 
authorized agent, upon de:nand, within twenty-four hours after the 
counting out and delivery of said cattle as aforesaid, provided the 
cattle conform to the specifications herein made, in drafts, to be eur- 
rent New York exchange or in his own checks on the First National 
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Bank of Portland, Maine, with said bank’s cireular letter of credit 
attached, at the option of the said party of the second part. 

And it is further agreed that a variation in the number of cattle 
delivered hereunder, if not exceeding three hundred (300) less or 
one hundred head more (100) than the number hereinbefore speci- 
fied, shi: il] not be dee med a breach of contract, but such less or greater 
number shall be accepted as a substantial fullfillment hereof. 

And the party of the first part further agrees to sell and deliver 
io the party of the second part within the time and at the place 
mentioned between thirty and forty (40) head of horses, to be good 
toner ay 9g eee in sound condition, not less than fifteen 

15) hands high, broken to thersaddle, and not over six (6) years 
vl 1, at fifty-six (56) dollars per head. 

Also to purchase and deliver with above -bargained chattels to the 


party of the second part, at eash price thereof, one (1) 3 to 3}- 
10) inch Shuttler, Bain, or Studbaker wagon, with one (1) set of 


heavy double harness and the saddles, bridles, and camp 
equipments necessary for use in driving said cattle from railroad to 
sald place of deliv ry. 

And it is further agreed by the parties hereto that in event of a 
breach of this contract or failure to comply with the terms hereof 
(unavoidable accidents only eX Ct pted) on the part of the party of 
the first part, then — party shall and will, upon demand, within 
twenty days (20) after the expiration of said seventy (70) days from 
the date of this contract re pay to said party of the second part the 
full sum of fourteen thousand eight hundred and twenty dollars 
(14,820.00) by him this day advanced to said party of the first 
part, together with the further sum of five thousand dollars ($5,000.00), 
It) liquidation of all demands — damages sustained by said party 
of the second part by reason of such breach or non-fulfillment of this 
contract . 

And in event of a breach or non-fulfillment hereof by said party 
of the second part unavoidable accidents alone excepted) he shall 
forfeit to the said party of the first part one-half of the above-stated 
sum of fourteen thousand eight hundred and twenty. dollars 
($14,820.00) this day advanced by him to said party of the first part 
In full paymentand final settlement of all damages from such breach 
resulting, and the other one-half of said $1 £520.00 shall be repaid 
to him, the part) ‘of the second part, or liis representatives on de- 

mand within thirty (30) days after such breach. 
11 It is further agreed that said first party shall notify said 

second party of the shipment of said cattle to the Pecos river, 
when the same are loaded on the cars, by il telegram addressed to 
the “ Holt Live Stock Company,” Opera House, Denver, Colorado, 
state- when eattle will probably reach “ Pecos station” (or whereever 
unloaded). Said first party shall cause a second telegram to be sent 
sald second party at his said Denver address stating when, approxi- 
mately, the cattle will reach the said ranch. 

And, in case said second party shall have not exceeding three (3) 
car-loads of bulls at Pecos station before said bargained cattle are 
driven northward, the first party shall drive said bulls along with 
said heifers to the ranch of the second party without charge. 
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Signed this 10th day of June, 1554. 
(Signed) TEXAS INVESTMENT COM- 
PANY, Limiren, 
By J. L. BROOKS, 
Manage r for New Mexico and Arizona. 
(Signed) WM. T. HOLT. 


Witness: 
M. W. BROWN 


“Exuipir Bb.” 


( Opy oft Bond. 
STATE OF TEXAS, 
( ounty of Tarrant, ‘) 


AS s ° 


Know all men by these presents that the “ Texas Investment Com- 
pany, Limited,” a corporation organized and existing under 
12 the laws of the said State of Texas and having its principal 
office at the city of Fort Worth, in the said county and State, 
as principal, and J. D. Reed, J. P. Smith, D. Boaz, Fore, Morphy, and 
Henderson, and W. J. Morphy, all of Fort Worth aforesaid, as sure- 
ties, are, jointly and severally, held and firmly bound unto William 
T. Holt, of Portland, Maine, and his assigns in the sum of twenty 
thousand dollars ($820,000.00), to be pata, in lawful currency of the 
United States of America, unto the said William tf Holt, lis assigns 
and legal representatives ; which payment, well and truly to be made, 
we, Jointly and severally, bind ourselves, heirs, executors, and ad- 
ministrators, firmly by these presents. 
[n testimony whereof witness our hands and seals this 10th day 
of June, 1SS4. 
The conditions of the above obligation Is such that whereas the 
principal obligee, “ The Texas Investment Company, Limited,” did, 
on or about the 10th day of June, A. D. 1884, by J. L. Brooks, its 


manager for New Mexico and Arizona, at Socorro, New Mexico, 


make and enter into an agreement with William T. Holt for the 
sale and delivery Lo him of certain cattle and the accounting for 
and disposition of a certain sum of money to the said company paid 
by the said William T. Holt on account of said agreement, a copy 
of which agreement, duly executed by both of said parties, is here- 
unto annexed : 
‘Now, therefore, if the said principal, The “Texas Inves 
13 ment Company, Limited,” shall in all respeets and truly fu 
fill and perform each and every its duties and obligations as 
in the said agreement of June 10th, 1884, set forth and expressed, 
then and in that case this obligation shall become nul! and void : 
otherwise to be and remain in full force and virtue. 
TEXAS INVESTMENT CO., Limiren, 
W. J. MORPHY, Pres. 
FORE, MORPHY axnp HENDERSON. 
W. J. MORPHY. | 
J. D. REED. 
J. P. SMITH. 


= 
’ 
i- 
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(Endorsed :) In the United States cirenit court, northern district 
of Texas,at Dallas. No. 739 Wm. T. Holt, plaintiff, vs. Texas In- 
vestment Company, Limited, et al/s., defendants. Original petition. 
Filed April 1, 1885. A. J. Houston, clerk, by Jas. D. Adams, dep- 
uty. Ball & McCart, att’ys for plaintiff. 


l4 Amended Answer of Reed & Smith. Filed Feb. 9, 1886. 


Suit Pending in the U. 8. C. C., Northern District of Texas, at 
Dallas, Texas. 


Wms. T. HOLT } 
i xs 4 No. 739. 
Texas Investment Co.. Limited, et al. } 


Now comes J. D. Reed & J. P. Smith, defendants, and amend their 
original answer fil d herein on the 2ist of May, LSS5, AG demur to 
plaintiff's original petition & says the same is not sufficient in law. 
Ol this they pray ju | 

They demur specially to so much of the said petition as claims 
five thousand dollars as | ju dated damages. Of this they pray 
judgment. 

And for special answer & defense these def’ts say that they did 
sign said bond set out in plaintiff's petition, as sureties, only for said 
defendant, The Texas Investment Co., Limited, & not otherwise; 
that afterwards & before the time for the performance of the con- 
tract which the said bond was given to secure the performance of 
the said plaintiff and the said Texas Investment Co., Limited, with- 
out the consent of fhie se def'ts ind without thar ir knowledge, for a 
valuable consideration and mutual benefits and advantages, accruing 
to each, entered into a contract and agreement whereby the timefor 
the delivers of sald cattle was ext nded to a dif-erent and further 
time, to wit, Sept. 10th, LSS4, by reason of which these defendants 

are released from & dis ‘tharged of the said obligations in said 
lo bond contained. Of-ering to verrify they pray Judgment. 
(Signed) H. C. LEAKE, 
H. G. ROBERTSON, 
CARTER, WYNNE & De BERRY, 
Att’ ys for Reed & Smith. 
(Endorsed :) No. 739. Wm. T. Holt vs. Texas Investment Co., 


Limited, et al. Amended answer of Reed & Smith. Filed Feb’y 
¥, 1586. <A. J. Houston, clerk 
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Original Answer of Dp. Boaz and Walk hiled . Vay 2 - 1885 


In Cireuit Court of the United States for the Nortbern Dist. of Texas. 
{ Dallas. 
WittrAM T. Hort 
is, NO ou 
THe Texas Investment —, Limited, et al. } 


Now come D. Boaz and Walker Fore, three of the defendants in 
the above-styled cause, and demur to plaintiffs petition filed herein 
againstthem,and say the same Is insufficient in law to compell defend. 
ants to answer thereto, and of this they prav judgement of the court 

(Signed) O’'NEIL, HUNTER & STEWART, 


Att Ms for Detendants 


Further answering, these defendants deny all and singular the 
allegations contained in plaintiffs said petition and demand strict 
proof, and of this they put themselves upon the country 


(Sioned (YNEIL,. HUNTER & STEW pig” 
Alt’ us r Def'ts 
Lt And for special plea and answer herein these defendants 


say that if the Texas Investment Company, Limited, as 
charged in plaintiff's said petition, did, on the 10th day of June, 
1SS4, ehter 1nto a contract with the plaintiff, \W. 7. Llolt. for the 
ste ned délivaes to him, the said Holt, of twenty-five hundred head 
of yearling heifers and between thirty and forty head of horses and 
other property at his, the said Holt’s, ranch, in New Mewxico, within 
St venty days from the 10th day ot June, ISS4, the date of said con 
tract. and if said ‘Texas Investment Company, Limited, did, on said 
10th day of June, 1554, as alleged in plaintiff’s petition, make and 
deliver to said Wm. T. Holt a bond. with these defendants and 
others as sureties, whereon said Texas Investment Company, Lim- 
ited, and said sureties bound themselves, jointly and severally, in the 
sum of $20,000.00 for the faithfull performance of said contract on 
the part of said Texas Investment Co., Limited, and whereon 
the sald ‘Texas Investment Company, Limited, and these defendants, 
as sureties, undertook and bound themselves to deliver said vearling 
heifers, horses, and other property to said Holt on his said ranch, in 
New Mexico, Within sey nly days rom the LOth dav of June. ISS4. 
the date ot sald bond and contract, then these defendants aver ana 


charge that the said Wm. T. Holt, pavee in sald bond and plaintiff 


herein,after the execution and delivery of said obligation, to wit,on or 
about the 16th day of July, 1884, without permission or authority 
from these defendants or either of thre 1h) and without their know!- 

edge, entered into a valid and binding contract with 
17 the said Texas Investment Company, Limited, for an extension 

of the time within ee eee 
that said Wm. T. Holt, on or about the 16th day of July, ISS4. as 
aforesaid, without the consent or knowledge of these defendants or 


~ ro 
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1 


ei edi dks, niin daha a ie te * sare NN ae a sep Na al 


J. P. SMITH ET AL. VS. WILLIAM T. HOLT. ll 


either of them as aforesaid, applied to said Texas Investment Com- 
pany, Limited, for a change and alteration of said contract as tothe 
time in which said contract was — be performed and said heifers 
and other property delivered, and that said Holt and said Texas 
Investm hit Company, Limite dl, did, without the consent or knowl- 
edge of these defendants or either of them, on or about the 16th day 
Ol July, ISS4, aforesaid, alter and change said contract and bond, 
and extended the time within which said cattle and other property 
were to be delivered beyond the time fixed and agreed on in said 
bond and contract and to another aud ditlerent time than that 

agreed on and assented to by these defendants in said obligation. 
Wherefore defendants say that’ by reason of this unauthorized 
alteration and enlargement of the liabilities imposed by s’d bond 
herein sued on plaintiff ought not to have & recovery anything of 

them by reason of lis suid sult, and this they ure ready Lo verily. 

(Sioned) O’NEIL, HUNTER & STEWART, 
Alt ys for Lh f ‘ts, DD). Boaz & Walker kore. 


‘ 
. 


endorsed :) No. 739. Wm. T. Holt vs. The Texas Investment 
Company, Limited, ef al. Original answer of D. Boaz & Walker 
lore iled May 21. ISSO A a Houston, clerk, by Jas. 1D). 


Adams, deputy 


1S De j fs’ Bill at I De ‘eplion- No ] hiled Feb'y 20, LSS6 
Suit in the U.S. C. C. for the Northern District of Texas, at Dallas» 
Texas. 
Wa. TT. Hows 


Tue Texas INvestwent Co., Limited, J. P. Smirru, J. D-” No. 739. 
Reed, D. Boaz, Fore, Morphy & Henderson, W. J. | 
Morphy. } 


T>.1) 
P>lil 


Ol « xceptions No. 1. 

Be it remembered that on the trial of this cause the plaintiff read 
his petition and the exhibits thereto attached. » The defendants then 
and there interposed and urged their special demurrer to that por- 
tion of plaintiff’s petition claiming five thousand dollars as liqui- 
dated damages. The court, after hearing the arguments on said 
demurrer, & being fully advised, overruled the same, and adjudged 
def ‘ts to pay all costs thereof; to which ruling of the court the de- 
fendants, J. P. Smith, ‘a ed, & D. Boaz, then «& there excepted 
and then & there pres nted this their bill of exceptions, XN pray the 
court to settle, allow, & approve the same, sign & seal it & file asa 
part of the record in this cause, which is accordingly done. 


(Signed) A. P. McCORMICK, Judge. 


(Endorsed :y No. 739. Wm. T. Holt vs. Texas Investment Co., 
Limited, et al. Def ‘ts’ bill of exceptions No. 1. Filed Feb’y 23, L886. 
A. dé. Houston, clerk. 


ae 
i 
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19 Bill of Exceptions No.2. Filed Feb’y 13, 1886. 


in the United States Circuit Court, Nortbern District 
of ‘Texas, at Dallas, ‘Texas 


Suit Pending 


Wa. T. Hort, Plaintiff, 
, e 
TeXAS INVESTMENT Company. L.. e¢ al... Defendants 


Be it remembered that Ol) the trial of the above CAauUSe, before the 
honorable circuit court of the United States for the northern district 
of Texas, at Dallas, Texas, the following bill of exceptions was had 
and taken by the defendants, to wit: 


Bill No. ILL. 


It was proven on'the trial that the defendants, J. P. Smith, J. D. 
Reed, and David Boaz. were sureties‘on the bond deseribed in the 
foregoing petition for the faithful performance of the contract de- 
scribed in said petition, ana tliat utter thre execution of said bond 
and contract and betore the time arrived for the Texas Investment 
Company, Limited, to deliver the eattle under sald contract the 
plaintiff herein, W. T. Holt, from the village of Sever Rivers, New 
Mexico, wrote and deposited in the mail, addressed to the Texas In- 
vestment Company, Limited, at its place of business, in Fort Worth, 
‘Texas, the following lette i. 

‘SEVEN Rivers, N. M., July 16th, 1884 
“To the Texas Investment Co.. Limited. Fort Worth. Texas. 
20 “GENTLEMEN: I find the grass here and all along the Pecos 
further south very short and dry. The rain is later than 


usual this season ana the drive up rrown Pecos Station will he Dnre- 
, 


portionately worse. I have, therefore, thought it might be to your 
interest to have a little more time on the delivery of heifers sold ne. 


If you would like an extension of tw nly (20) days, say until the 
10th of September, please wire me promptly at Fort Stanton, N. M.. 
and [ will grant the extension, but must know all about it at once. 
“ Yours truly, WM. T. HOLT 
“ My post office will be Roswell, N. M.” 


[t was also proven that this letter was duly received by said Texas 
Investment Company, Limited, at its place of business, in Fort Worth, 
on the 21st day of July, 1884, and, immediately on receipt of same 
and in reply thereto, J. W. Morphy, president of said Investment 
Company, Limited, in the name of said company, sent a dispatch or 
telegram to said Llolt. plaintiff herein, directed to Fort Stanton. New 
Mexico, stating that said company would accept and agree to the 
extension referred to in said letter: that said Morphy also in the 


‘y 
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name of said company, also on the same day, but after sending said 
telegram, wrote and sent, by depositing in the mail, the following 
letter to said, Holt: 


“Texas Investment Company, Limited. Paid-up capital stock, 
LOO.VOU. 


‘Fort Worta, Texas, July 21, ’$4. 
21 “Wm. T. Holt, Esq., Roswell, N. M. 

“ Dear Sin: Replying-to yours of the 16th inst., we would 
say we have advised you by wire that we will postpone delivery for 
you, as per your request, until September 10th. We believe your 
suggestion a good one. 

“ Yours very truly, 
“TEXAS INVESTMENT CoO., Limirep, 


44 » 99 
? 


There was also testimony showing that said Holt received said 
telegram at Fort Stanton between the 24th day of July, 1884, and 
the 27th day of July, 1584, and that he afterwards received the last- 
mentioned letter from said company. 

The plaintiff also testified in this case that on the same day, after 
he had written said letter of the loth of July, 1SS4, referring to said 
extension above viven, th it he also wrote and matled ut the same 
time to said Investment Company, Limited, at Fort Worth, Texas, 
but under a different cover or envelope, the following letter and form 
of contract : 

' SEVEN RIVERS, N. Miu July 16th, 1884. 

To the Texas Investment Co., Limited, Fort Worth, Texas. 
“ GENTLEMEN: Referring to mv letter of this a. m., I lave to ask, 
in view of the infrequency of our mails here, that In case your com- 
pany desires to arrange the proposed extension of twenty days you 
will have the goodness to notify the other sureties on bond and get 

consent of all before wiring me. ‘This will save the deley of 
bé hay contemplat d col respondence with them, and, if the extra 

twenty days suit all parties In interest, I will then prepare 
and forward you the necessary papers for execution 

“Very respectfully yours, Ww. 2: eee 


es 


Ff 
_ 


‘ 


“P.S.—lI find by enquiry here that there is only a weekly mail 
from Texas to this point and a bi-weekly from here to Roswell. To 
expedite matters, | have therefore drawn up a simple form of assent, 
which I herewith enclose, to be signed by your company and the 
several sureties and returned to meat Roswell,and On receipt of same 
[ will exeente and mail to you my agreement extending delivery till 
September 10th, 1884. This will expedite matters somewhat, but 
[ still desire you to wire me, as first suggested (via Stanton), whether 
or not the proposed extension will be acceptable to all concerned. 


‘Very respectfully, &c., WwW. Se ee 
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(( Opy.) 


“ Whereas we, the undersigned, principal and sureties upon a cer- 
tain bond given to Wm. T. Holt, of Portland, Maine, on or abou 
June 10th, in the sum of $20,000.00, for the faithful performance by 
said principal, the Texas Investment Company, Limited, of its said 
contract with said Holt of the date afor said, are desirous that said 


eontract should he mi) modifi (| in) resiv (*T only ta) 


‘ 
4 + : 
Lhe tline oj] its ful- 


lillment as to give said investment company twenty days longer 
time within which to fulfill the sam ana 
OW hi reas the sald Llolt Is willing LO agree lo such modi 
fication: now, 
“Therefore, in consideration of the premises and of one dollar to 
each of us in hand paid, we do hereby jointly and severally consent! 
and agree with the said [lolt, his heirs and assigns, that such modt- 
nh anywise changing 


ee 


} 


fication Ol said contract shall hot be held is | Ay 
or impairing our liability under said bond, nor shall such extension, 
if agreed to and granted by said Holt, be construed as any waiver, 
Impairment, or forfeiture on his part of the security sought and in- 
ternal ( to be by said bond created. 

“In testimony whereof witness our hands and seals this — day — 
July, 1SS4.” 

As to whether said last-mentioned letter and enclosure was so 
written and mailed was a disputed fact in this ease, and whether 
such letter was ever received by said investment company was a 
disputed fact, there being L¢ StLIMONY tending to show that such letter 
was written and duly mailed and other testimony tending to show 
V said ‘Texas Investment Company, 


| 
i 
i 


e 
that it was never received: | 

It was in testimony that Smith and Reed were told by Morphy of 
the re celpt of said first-named letter and the replies thereto the same 
day said letter was received and replies sent, but after the replies 
were Sent. 

The proof showed al failure Ol} th 
pany to comply with its contract, and 
Was proven. 

There Was ho proof of any special damage resulting from a 

breach of the contract, but the plaintifl rt li : up rT) the Stipu- 


art of the Investment com 


he entire breach, as alleged, 


24 lated sum of $5,000.00 liquidate d damages named in the con- 
tract. 
ret , : oe , , ] . . ry? ; 
Chere was evidence tending to prove that the defendant, Texas 
Investment Company, Limited, had some eattle on hand at the 


} 


time of the rec Ipot of said letter and afterwards sold said cattle to 
other parties, and that Holt expect d the execution and return to 
him by all the parties to the bond of the memorandum sent by him 
in his second letter of July 16th, 1884. [t was proven by plaintiff 
that W. J. Morphy was the president and J. P. Stith and J. D. Reed 
the vice-presidents of said company from the date of its Incorpora 
tion, Nov., 1883, until the failure of the company, in August, 1SS4 : 
that under the by-laws said president was authorized to execute con- 
tracts under the direction of the executive committee, of which 
committee Smith and Reed were members. There was proof that 
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said president was in the habit of executing contracts without the 
direction of said committee, and that said executive committee had 
never had a meeting; that said corporation was incorporated to 
and did buy X sel | live stock, horses, cattle, sheep, stocks, bonds, &c., 
on its own account & on commission account. 

Upon this evidence the said defendants asked the court to charge 
the jury, to wit: 


Charge No. . 


“The jury are instructed that if they find in this case that Morphy 
was president of the Texas Investment Company, Limited, at the 
time of the allewed extension of time on the contract sued on, and 

was, under the testimony, in the habit of acting as the gen- 
25 eral business agent of the corporation with its knowledge and 

without objection, actual authority may be inferred from 
such acts, and the company would be bound by them, and you are 
instructed that if with such authority said Morphy, as president, 
accepted a proposition extending the time of the delivery of the 
cattle under the contract sued on, that such act would be binding on 


the corporation, and you should so find.” 

This charge the court then and there refused to give, and the said 
defendants then and there CXCe pole d, and tendered their bill of eX- 
ceptions, which was signed, sealed, and allowed by the court. 


( are No [f. 


“The defendants, J. 5. cenith. J. Reed, Boaz, [lenderson and 
lore, ask the court to charge the jury that any material alterations 
in the terms of the contract between plarntilf, W.'T. Holt. and the 
defendant, The Texas Investment Company, Limited, without the 
consent of the defendants, Smith, Reed, Boaz, Henderson and lore, 
would release them.” 

W hich charge the court then and there refused to rive, and said 
defendants then and there excepted. 


“The jury are instructed that if they believe from the evidence 
that at the time the plaintiff wrote the letter of date July 16, 1884, 
wherein plaintiff proposed to grant to defendants, The Texas Invest- 
ment Company, Limited, an extension of time for the delivery of the 
cattle mentioned in the contract sued on; that plaintiff wrote and 
mailed another letter enclosed in a different cover or envelope, con- 

taining another proposition or a modification of the proposl- 
2 tion first requiring the sureties to join in such extension, and 

the first proposition made to the investment company, without 
referring to or requiring the assent of the sureties, was alone received 
by said investment company and accepted by it without the knowl- 
edge or assent of the sureties, then this would constitute a binding 
contract between the principals, and would be such a change or 


J 
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alte ration in the original contract as would operate a release of such 
surety therefrom.’ 

Which charge was then and there refused by the court, and said 
defendants then and there « xcepted. 


Bill Number 11. 


“The court then instructed the jury as follows: 

- The defen int c Mn pany cS ynitraeted with the plaintiff LO deliver 
to him,at his ranch in New Mexico, at the time specified in the con- 
tract, a certain number and description of cattle stated in the con- 
tract, and at the time of making the contract received from the 
plaintiff $14,820.00 thereon, and stipulated and bound itself in case 
of a breach of its contract to return to the plaintiff said sum of 
s | LS2ZO.00, and LO pay the plarntill is assessed damages for such 
breach the further sum of 85.000.00;: and to secure the performance 
of these stipulations the defendant company and the other detend- 
ants who signed the same gave a bond to the plaintiffin the sum of 
S?O0.000.00. These papers, the contract and bond, we construe to 
bind all the aT t ndants Who signed said bond Lo pay the plaintiff, 
uUpol the dete nadant company's failure Lo deliver said cattle, the sum 

of S14.S20 received from the plaintiff on said contract, and 
ya the further sum of $5,000.00, assessed damages by said con. 
tract for its breach. I say all the defendants who signed the 
eid Gee al the defendants whose names appear to the bond, have 
plead in proper iorm and manner that they ¢ did hot execute said 
bond, and the only proof of execution as to them is that Morphy, 
undertaking to act for the firm of Fore, Morphy & ILenderson, 
SI d said names to the bond as a parthe rship The proof in rel 
erence to the partnership does not show, but negatives the propo- 
sition that the act was within the scope of the partnersaip You 
are therefore directed to find for the delendants Fore & Henderson 
that they did not execute the bond and are not liable thereon. 

The only defense presented by the other defenda its, in support 
of which any prool has been offe red, Is that the plaimtif, without 
the consent of the securities on said bond, eranted the defendant 
Company an extension of time for the performance of said contract 
and thus released said sureties; and to support this défense they 
rely Upon a letter of the plamtitl dated 16th July, and offered by 
defendants in evidence, suggesting an extension, and the response to 
sald letter made by the president of the defendant company in its 
name. Weareof opinion that said letter does not constitute such 
il proposition for an extension of time as could Ly the acceptance of 
the president of the company (or the company acting by the presi- 
dent alone) become a binding agreement for such extension without 
the consent of the sureties and release them thereunder. 

“You are therefore directed to find for the plaintiff against the 

defendant company the amount, $14,820 and $5,000.00, and 
28 eight per cent. per annum interest thereon from the 20 of 

August, 1884, and against the other defendants who signed 
said bond so much of said sum as shall not exceed $20,000. 


“ (Signed) A. P. McCORMICK, Judge 
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- 
And LO that portion of thas COUTTS ¢ harge which told the jury that 
they should fin d the eon imed in said contract as liquidated 
damag s and jr! laintifl entitled to the same. the said defendants the I} 
and there excepted, . cause that was only a penalty and there was 
no evidence of such damages. 

And to that portion tf the chara of the court which Instructed 
the fury that the D iintilf’s said let.er of the 16 J ily, ISS-4, was hol 
such a letter as made a distinct proposition for extension of the 

_ time for the performance of the contract for delivery of the cattle 
defendants then and there ex | ted, because said letter clearly did 
Propose an extension of tim Within which LO deliv r said cattle. 

And to that Portion Or tne urts- charge which instructed the 
jury that the aces ptance f such terms contained in said letter by 
the president of said company for said company, or by the said 
company acting by its president alone, vce not and did not create 
a binding contract for the entension of time within which to deliver 
the said cattle ch f‘ts then and there e xcept ordi 

And to that portion of the courts charge directing a verdict 

gainst these defendants and withdrawing from them the 
29 consideration of the defense made defendants then and there 
excepted 

And to that portion of the charge wherein the court instructed 
the jury that the letter of the 16th of July, 1884, was not a proposi- 

mm tion for the extension of time tor the di livery of the cattle that could 
be accept dso astoce mm plet fl binding contract the defendants then 
ind there exes poke d for the reason that said letter, together with the 
circumstances under which it was written and the acts of the parties 
showing their intention in the writing of the same and the accept- 
ance thereof, ought to have been submitted to the jury aus a question 
of fact as to what was intended ther by. 

The for going bills of exe ption examined and settled and ordered 
filed aus a part 0 the record in this Cause. 

keb'y 15, 1SS6 

(Signed) A. P. McCORMICK, Judge. 

(Endorsed :) No. 739. W. 'T. Hall vs. The Texas Investment Co., 
Limited, ef al. Bill of phd No a riled leb'y LS, LSS6. A. 
J. Houston, clerk. 

Bill of Exceptions No. 3. Filed Ft b’y 13, 1886. 
~—— 


Hlort vs. Texas [yvestTMENT Co., Limited. 


‘ 


Bill of exceptions. 


Be it remembered that on the trial of the above-entitled cause the 
plaintiff proved by W. J. Morphy that he was, at the time of 

3) receipt of the letter of plaintiff of date July 16, proposing 
an extension of time for the delivery of cattle under the con- 

tract, the president of the Texas Investment Company, Limited, 
and its general business manager; that the by-laws of said company 
were lost, and that he thought they contained a provision that he 
J—SUD 


18 J. P. SMITH ET AL. VS. WILLIAM T. HOLT. 


wus authorized to make contracts for said mentioned company and 
transact its business under the direction of the ¢ xecutive committee 
of said company. Defendant next offered to prove by sald Morphy 
that he had been accustomed to exercise the authority to make con- 
tracts, accept and grant extension on contracts, and generally LO 
attend to the business of the company without consulting with or 
heing directed by said executive committee, and his acts so done had 
been recognized and acqul-s-ed in) by said mentions d company, and 
that at the time referred to, when he sent his telegram and _ letter 
accepting his proposition of extension, he was in the habit of exer- 
cising under authority for said company without consulting with or 
being specially directed So LO do by suid { xecutive committee To 

all this proof offered by the defendants W relating to the 
31 authority of said Murphy in the premises plaintfl objected 

beeause the same was immaterial and improper, and the ob- 
jection was sustained by the court and the testimony was excluded 
from the jury, to which action then defendants then and there were 
so offered and excluded excepted, and now tender them their bill of 
exception, and ask that it may be allowed and filed and made part 
of the record in this Case, 

Keb’y 13, 1SS6. 
(Signed) A. P. McCORMICK, Judg 


(Iendorsed :) No. 739. Wm. Holt vs. Texas Investment Co., Lim- 
ited, et al. Dill of exceptions No.3. Filed Feb’y 13, 1SSG6. (Signed) 


A. J. Houston, clerk. 
Judgment Entered Feb. 13, 1SS6. 


W. i. HOLT 
re. ~No. 739 
Texas INvestMENT Company, Limiren., ef al. } 


(on Saturday, Webruary 13, ISS6, came on to be heard the above- 
entitled cause, and, all parties having announced ready for trial, 
thereupon came the following jury, viz: J. W. Champion, W. I 
Dial, W. C. Forrester, S. H. Horton, W. T. Holeomb, J. A. Lilly, J. 
C. Merrick, W. 8S. McDuttie, J. W. Neatherly, G. R. Sears, W. HH. Tay- 
lor, and MM 3 Yarbrough, who were duly empaneled and SWortli, 
and, after hearing the evidence. the argument ol counsel, and the 

charge of the court, retired, and afterwards brought into open 
o2 court the following verdict, viz: 


' We, the jury, find hor the plaimtilf against the above-entitled 
COMmMpany the sum of LWenlv-two thousand One hundred and SIXU\ 
thre dollars ana fourte Cl) (S822 165 | t ) Cents, and against the follow- 
ine-named sureties, J. D. Reed, J. P. Smith, D. Boaz, and W.J. Mor- 
phy, in the sum of twenty thousand ($20,000) dollars. : 


“ (Signed) W. S. McDUFFEY, Foreman.” 


Wherefore it is considered and adjudged by the court that the 
said defendant, Texas Investment Company, Limited, as principal, 
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and the said defendants, J. D. Reed, J. P. Smith, D. Boaz, and W. 
J. Morphy, as sureties, on the bond tm controversy herein, described 
in plaintiff's petition, are jointly and severally liable to the plaintiff 
in the full amount of twenty thousand dollars, the penalty fixed in 
said bond, ana that the sald plaintiff, Wm. i ¢ Holt. do have and 
recover of and from said defendants the said sum of twenty thou- 
sand dollars, with interest thereon at the rate of eight per cent. per 
annum from this date, together with all his costs herein expended, 


for which let execution issue. It is further considered and adjudged 
by the court that said plaintiff do have and reeover of and 
33 from the said Texas Investment Company, Limited, the sum 


of two thousand one hundred and sixty-three dollars and 
fourteen cents, in addition to the sail sum of twenty thousand dol- 
lars, for which let execution issue. It is further considered and ad- 
judged that the plaintiff take nothing by his said suit as against the 
defendants, Walker Fore and R. M. Henderson, and that they go 
hence without day and have and recover of and from the plaintiff 
all their costs in this behalf expended, for which execution may 


Issue 
Assignment of Errors by Smith, Reed & Boaz. Filed July 22, 1886 
[ra thre Supreme Court of the United States. 


J.P. Ssurru. J. D. Reep. and D. Boaz, Plaintiffs in Error. 


W. F. Horr. Defendant in Error 


Writ of error from northern district of Texas 


Now comes the plain itm error, J P. Smith, J 1) Reed, & 1) 
3 NiZ, and ciLss Tort) the { HiOWliive Crrors committed by the United — 
circuit court for the northern district of Texas,at Dallas, Texas, 
4 In the cause of \\ | Holt is The Texas Investment CA.. 
Limited, et al., No. 730 on the docket of said court, upon & 
for which errors J. P. Smith, J. D. Reed, & D. Boaz pray the Honor- 
ib] supreme Court of the United States to reverse the judgment of 
the said circuit court 
Ist error. The circuit court erred in not sustaining the special 
demurrer of J. P. Smith and J. D. Reid te that portion of plaintiff's 
yy tition claiming five thousand dollars as liquid ited damages, as 


’ ; 1} ; : . . 
SHoOwnh bv thy Ir Olli OF exceptions numbered one 


Il error. The court erred in its charge to the jury wherein it in- 


structed the jury In these words: hese papers—the contract and 
. } ‘ + : ’ . ; . " 
bond—we construe to bind all the defendants who signed said bond 


to pay to the plaintiff, upon the defendant company’s failure to de- 
liver said cattle. the sum of S14,S820, received from the plaintiff on 
said contract, and the further sum of $5,000 assessed damages by 
said contract for its branches;” and in another portion of said charge, 
wherein the court instructed the jury as follows: “ You are therefore 


; 
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¥ } 
OF ne defendant company Lhe 
amount of S14.820 and 85.000 and eleht per cent. per annum inter- 


est thereon from the 20 of August, 1SS4, and against the 


directed to find for the plaintiff against t | 


ey } ;" } i } ) ay . . . 
Oo”) othe rdeiendants who signed sala bond so m il) Ol said SUtn 


] 1] . j ee .. ee } 1} ' 
as Shall not exceed SZOU.000, as shown DY del ts Dill ol CXCC)- 


tion numbered II] . 


ray ; , ; . oh « : : ] = . ; arnt 
IIT error. The court erred in that portion of the charge wherein 


. . ’ . } rey ' ? | =" 
it instructed the jurv as follows: The only defense presented bv the 
e . . i 
} . ] ] ? ; 1% , ’ i earl | ‘ , . | } 2 ‘ } 
other defendants, in support of which any\ proor das been olfered, 1s 
ee 


res rT aT pene eS l hond 
that the praintiil, withoul tne consent of the securities ol snld bond, 


oranted the dqgefendant companv an extension of tine tor the per- 
a . . . 
: ¢ . 2 ‘ } } — } } . iy i 
formance ol sald Contract, ana tLaUS released Sala’ SUTeLICeSs and to 


support this defense they re ly upon a letter of the pla ntiff’s, dated 
16th July, and offered by defendants in evidence, suggesting an ex- 
tension, and the re Spotise Lo snd ft [ter m idle by thre por s1ent ol the 
defendant COn pany It) its name, We are o] Opinion that Salad ietier 
does not constitute such a proposition for an extension of time as 


could by the aces pte OF the pore sident of the company i>] t hye COll- 


, . } } , : 
pany acting bY Lhe president arom because il binding agree- 
nH : a — _% } ’ . 
oD ment for such extension without the consent of the sureties 


and release them thereunder. 

You are therefore directed to find for thi plat till, against the de- 
fendant company, the amount of S14.820.00 and 85.000, and « oht 
per cent. per annum interest thereon from the 2Othy of Aucust, ISS4, 
and against the other defendants who signed said bond so much of 


: 


said sum as shall not exceed 820,000 


IV error. The court erred in not instructing the jury as re- 
quested by di if ndants, fol] 


; 
J 


The jury are instructed that if they find in -this ease that Morphy 
was president of the Texas Investment Compa v, Limited, at the 


time of the alleged extension of time on the contract sued on 
and was, under the testimony, in the habit of ting as the genera 


business agent of thy corporation with its knowledge and without 
objection, actual authority mav be infer-ed from such acts and the 
company would ve bound yy them: and you are instructed that if 


with such authority said Morphy, as president, accepted a propos 
tion extending the time of the delivery of the cattle under the con- 


tract sued Ol), that such act would ye binding on the corpora 


od tion. and you should so find. 


V error. The court erred in not instructing the jury as requested 
by the defendants, as follows: 


Charge No. II. 


The defendants, J. P. Smith, J. D. Reed, Boaz, Henderson, and 
Fore, ask the court to charge the jury that any material alterations 
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in the terms of the contract between plaintiff, W: T. Holt, and the 
defendant, The Texas Investment Company, Limited, without the 


consentot the def ndantsSmith, Re ed, Boaz, Llend: rsol, and — would 
release them ; which charge the court then and there refused to give, 
and said defendants then and there { xcepted. 


VI error. The court erred in not instructing the jury as re- 
muest d by the defendants, as follows: 


f narge No. [Il 


The jury are instructed that if they believe from the evidence 
that at the time the plaintiff wrote the letter of date of July 16, 
ISS4, wherein plaintiff proposed to grant defendants, Investment 
Company, Limited, an extension of time for the delivery of the 
cattle mentioned in the contract sued on, that plaintiff wrote and 

mailed another letter. enclosed in a different cover or en- 
oo Ve lope, containing inothe r proposition On a modification of 
Lion, rst re quiring the sureties to Jorn in such ex- 
tension, and the first proposition made to the investment company, 


Lilé proposl 


without rete rring to or requiring the assent of the sureties, wis alone 


received by sald Investment company and accepted by it without 
the knowledge or assent of the sureties. then this would constitute 


’ 
' 6] : a , 
a binding contract between the principals and would besuch a charge 
: . , ' ’ . . 
or alteration in the original contract as would operate a release of 
such surety therefrom: which charge was then and there refused by 


the court, and said defendant then and there exe prt d. 


VII. error. The court erred in refusing toallow the defendants to 
prove by W. J. Morphy that he had been accustumed to exercise the 
author ity to make contracts and accept and grant extensions on con- 
tracts & generally to attend to the business of the company without 
consulting with or being directed by said executive committee, and 
his acts so done had been recognized and acquiesced in by said in- 

restment company, and that at the time referred to, when he 
Ov sent thetelegram and letteraccepting the proposition of exten- 

sion, he Was 1n the habit of eCXCTCISIHnY such authority for 
said company without consulting with or being directed specially so 
to do by said executive committee, all of which appears by reference 
to bill of exceptions No. 5 A 


‘VIII error. And said plaintiffs in error say that in the record 
and proceeds aforesaed there is manifest error in this, to wit: That 
by the record aforesaid there is error in the several rulings of the 
court, to which exception has been taken, and that by the record 
aforesaid it appears that judgment aforesaid, in form aforesaid given, 
was given for the said de fendant in error aforesaid, against the plain- 
titts in error aforesaid, whereas by the law of the land the said 
judgme nt ought to have been rivell for the plaintiffs in error afore- 
suid, and the said plaintiffs in error pray that the judgment afore- 
said, for the errors aforesaid and other errors in the record and pro- 


5 NE 
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ceedings, aforesaid, as the same may appear more fully therein, may 
be reverse d, annulled, and altogetl r lye I 
4) that the said plaintiffs in error may be restored to those things 
which they have lost by reason of said judgment: 
CARTER, WYNNE & De BERRY, 
Att ys for J. P. Smith and J. Dp Reed 
HUNTER & STEWART, 
Alt'ys for D. Boaz, Plainti sin Error 


full’ 


“us NOLIN! 


Endorsed: No. 739. J. P. Smith et al. vs. W. T. Holt Assign- 


ment of errors by Smith, Reed, & Boaz Filed July 22. ISS6. A. J 


Houston, clerk, by Jas. D. Adams, deputy. Carter, Wynne & De- 
berry, att'ys for Smith — Reed: Hunter & Stewart, att vs for Boaz 


Petition for Writ of Error. Filed kebry 24, ISS6 


UNITED STATES OF AMERICA, ) 
Northern District of Texas. at Dallas. Texas 
To the honorable justices of the Supreme Court of the United 
states. 

And now comes J. P. Smith, J. D. Reed, and David Boaz, by 
Carter, Wynne & DeBerry, Robertson & Coke, Hunter and Stewart, 
their attorneys, and complains that in the records and proceedings 
and-also in the rendition of judgment in a suit between Wm. T. 
Holt, plaintiff, and Texas Investment Company, Limited; Fore, 
Morphy & Henderson, a firm composed of Walker Fore, W. J 
Morphy, and R. M. Henderson, and W. J. Morphy individually, J. 

P. Smith, J. D. Reed, and David Boaz, defendants, tried in 
4] the cireuit court of the United States for said northern dis- 

trict of Texas, at Dallas, at January term thereof, 1SS6, and 
In Which judgment was rendered against your petitioners, J. P. 
Smith, J. D. Reed, & D. Boaz, as well as against said Texas I[nvest- 
ment Company and the said W. J. Morphy, on, to wit, the 15 day 
of February, A. D. 1886, manifest error hath intervened, te the 
great damage of the said J. P. Smith, J: D. Reed, & D. Boaz; and 
petitioners further say that they have on this day gave notice to and 
requested the said Texas Investment Company, as well as the = said 
W. J. Morphy, to join them in the prosecution of the petition and 
writ of error herein prayed for, and they have refused so to do; a’ 
copy of which notice and the refusal so to join is filed herewith as 
part of this petition, marked “ Exhibit A.” 

Wherefore they pray for the allowance of a yrit of error in their 
own hames & on their own behalf, and for such other process as 
may cause the sanie to be corrected by the Supreme Court aforesaid 

CARTER, WYNNE & De BERRY, 
ROBERTSON & COKE, 
HUNTER & STEWART, 

Att ys for Plaintiffs in Lrror. 

Allowed Feb’y 24, 1886. ; 
A. P. McCORMICh, Judge. 


io 
wd 
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“Exurpit A.” 


ee 


+} 


In the Cireuit Court of the U.S. for the Northern District of 
Texas. at Dallas. 


W.T. Horr vs. Texas INveESTMENT Co., Limited, et al 


‘To the Texas Investment Co., Limited, and W. J. Murphy, defend- 
ants in the above cans 


You are hereby notified that J. D. Reed, J. P. Smith, and D. Boaz, 
also defendants in said cause will this day file in this court ul pett- 
tion fora writ of error to the Supreme Court of the United States in 
said cause, and you are hereby notified to appear and join in said 
petition and writ of error; otherwise said defendants, Reed, Smith, & 
Boaz will move for a severance and prosecute said writ alone. 

(Signed) H.G. ROBERTSON, 
HENRY C. COKE, 
A. M. CARTER, 
HUNTER & STEWART & 
R. M: WYNNE, 


Attys for Smith, Re ed, Av Boaz. 


We ACCE prt Ss rvice of the abo (* notice and walve copy and decline 
to join with our said codefendants, J. P. Smith, J. DD. Reed, and D. 
Boaz, in their petition and writ of error in above cause, this Feb'y 
the 24, 15586. 

(Signed,) W. J. MORPHY. 
TEXAS INVESTMENT CoO., Liurrep, 
By W. J. MORPHY, President. 


Kndorsed: No. 759. J. P. Smith, J. D. Reed, & D. Boaz vs. 
1 Wm. T. Holt Petition for writ of error. Filed Feb’y 24, 
ISS6. <A. J. Houston, clerk. 


Writ of Error Bond. Filed Ap'l lst, 1SS6. 
In the Supreme Court of the United States. 
J. P. Smitu, J. D. Reep, and D. Boaz vs. W. T. Horr. 


Know all men by these presents that we, J. P. Smith, J. D. Reed, 
and D. Boaz, and W. R. Curtis, T. J. Atkinson, E. F. Ikard, & J. J. Hitt- 
son, as sureties, are held and firmly bound -unto W. T. Holt in the 
sum of thirty thousand dollars, Lo be paid to said W. = Holt, his 
executor- or administrators; to which payment, well and truly to be 
made, we bind ourselves and each of us, jointly and severally, and 
our and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals and dated this 9th of March, A. D. 1886. 
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Whereas the above-named J. P. Smith, J. D. Reed, and D. Boaz 
have presented a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered in the suit of W. T. Holt vs. 
The Texas Investment Copmany, Limited, a private corporation ; 

Fore, Morphy & Henderson, a firmn composed of Walker 
14 lore, W. J. Morphy, and R. M. Henderson, and against J. P. 

Smith, J. D. Reed, David Boaz, and W.J. Morphy, in the cir- 
cuit court of the United States for the northern district Texas, at 
Dallas, Texas, on the 15th day of February, 1856, in which said 
plaintiff, W./T. Holf, recovered a judgment against the Texas In- 
vestment Company, Limited, as principal, J. P. Smith, J. D. Reed, 
D. Boaz, & W. J. Morphy, as sureties, for the sum of twenty thousand 
dollars, with interest at the rate of eight per cent. per annum from 
that date until paid, together with all costs of suit, and against the 
Texas Investment Company, Limited, for the further sum of two 
thousand one hundred and sixty-nine dollars and fourteen cents, 
and the said Walker Fore & Rh. M. Henderson recovered judgment 
against said W.'T. Holt for their costs: Now, therefore, the con- 
dition of this obligation is such that if the above-named J. P. Smith, 
J. D. Reed, and D. Boaz shall prosecute their said writ of error to 
effect and answer all damages and costs if they shall fail to make 
cood their plea, then this obligation shall be vold: utherwise the 
same shall be and remain in full force and virtue 


J. P. SMITH. 


wT 

45 J. D. REED. 
DAVID BOAZ. SPAL.] 
W. R. CURTIS. os ML.) 
T. J. ATKINSON.  [seat. 
E. F. IKARD. fseaL.] 
J. J. HITTSON. seal. | 


THe State or Texas, Jarrant County: 


I, J. M. Hartsfield, the clerk of the district court within and for 
the county of Tarrant, in the State of Texas, do hereby certify that 
W. B. Curtis, T. J. Atkinson, KE. F. Ikard, and J. J. Hittson, the sure- 
ties on the above and foregoing bond, and whose genuine signatures 
appear thereto, are solvent and worth the amount of said bond, and 
that [ would unhesitatingly accept and approve a bond with said 
parties as sureties and for said amount of thirty thousand dollars if 
offered to me for approval, 

Given under my hand and seal of office, at my office, in the city of 
Fort Worth, in ‘Tarrant county, Texas, this the 20 day of March, A. 
I) TSS6 

(Signed) J. M. HARTSFIELD, 


(Clerk of the District Court of Tarrant County, Texas. 


(Iendorsed:) No. 739. Cir. court. J. P. Smith, J. D. Reed, D. 
Boaz, vs. W. 'T. Holt. Writ of error bond 


J. YP. SMITH ET AL. VS. WILLIAM T. MOLT. 2.) 


46 The above and foregoing bond examined and approved as 
good and sufficient that the plaintiffs in error, J. P. Smith, J. 

|). Reed, K& 1). Boaz. shall prose cute their writ of error to effect. and 
that if they fail to make good their writ of error shall answer all dam- 
ages W costs, 

The clerk of the United States cireult court for the northern dis- 
trict of Texas will file this bond. 

Done at Graham, Texas, M’ch 22, 1886 


(Sioned) A. P. McCORMICK., Judge 


Filed Ap’l 1, 1886 
A. J. HOUSTON, Clerk, 
By JAS. D. ADAMS, Deputy. 


Writ of Error Filed Ap'l 10, 1SS6 
['NrITED STATES OF AMERICA, 88 


The Preside nt of the United States to the honorable the judges of 
the circuit court of the United States for the northern district of 
‘Texas, (reeting , 

Because in the record and proceedings as also in the rendition of 
the judgm«e nt ofa plea which Is 1D the said circuit court before you 
or some of you, between William TT. Holt, plaintiff, and Texas In- 
vestinent Company, Limited, ore, Morphy W Henderson, a firm 
composed oO} Walker lore. W. J. Morphy, WN h. MM Ilenderson, and 

W. J. Morphy, J. P. Smith, J. D. Reed, and David Boaz, 
by defendants, a manifest error hath happened, to a great dam- 

ave of thie said J. P. Smith, 5. 1). Reed, WX David boaz, us by 
their complainant appears, we, being willing that error, 1f any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, docommand you, if judgment be 
therein given, that, under vour seal, distinetly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme C‘ourt of the United States, together with this 
writ, so that vou have the same at Washington on the second Mon- 
day of October next, in thé said Supreme Court to be then and there 
held, that, the record and proceedings being inspected, the said Sua- 
preme Court may cause further to be done therein to correct that 
error what ot right and according to the laws and customs of the 

United States should be don: 

Witness the Hon. Morrison R. Waite, Chief Justice of the said Su- 

preme Court, the 22 day ol M’ch., itl the year of our Lord 

45 one thousand eight hundred and elghty-six 

[SEAL. | (Signed) A. J. HOUSTON, 
Clerk of the Circuit Court of the United States 
for the Northern District of Texas. at Dallas. 


Endorsed: No. 739. Circuit court. J. P. Smith, J. P. Reed, & 
David Boaz vs. Wm. T. Holt. Writ of error. Filed Ap’l 10, 1876. 
A. J. Houston, clerk, by Jas. D. Adams, deputy. 
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Citation un Error Filed Ap'l 1?. LSS6 


United States of America to W. F. Holt, or Ball and MeCart, his 
attorneys ol record, of Ft. Worth, Tarrant county, Texas, Greet- 
Ing : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October, A. D. 1886, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United States 
in and for the northern district of Texas, at Dallas, wherein J. P. 
Smith, J. D. Reed, and D. Boaz are plaintiffs and the said Win. T 
Holt is defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 

rected and Sper dy justice should not be done to the parties 

40 in that behalf. 

Witness the Ilonorable A. P. McCormick, one of the judges 
of the circuit and judge of the district court of the United States 
in and for the northern district of Texas at chambers, Graham, 
Texas, this 22d day of March, A. D. 1886. 

(Signed) A. P. McCORMICK, 
U.S. Dist. Judge. 


Attest seal of said court al Dallas. Texas. April t B LSS. 
[SEAL. | (Signed) A. J. HOUSTON, Clerk 


Endorsed: No. 739. Cireuit eourt. J. P. Smith ef a/. vs. Wm. T. 
Holt. Citation in error. Filed April i? 1886. A. Jj. Houston. 
clerk, by Jas. 1) Adams, deputy. 


STaTE OF [EXAs, Zarrant County: 

J. P. Smrru et al., Pl’f- in Error, vs. W. T. Hour. Def’t in Error. 

l. W. B. Hale, ay Ing first duly sworn, do depose and say that [ 
have this day delivered to Rob’t McCart,a member of the firm of 
Ball and McCart, attorneys, a true copy of the citation in error in the 
ease of J. P. Smith et al. vs. W. ‘T. Holt, signed by the Honorable 

A. P. MeCormick, United States district judge for the 
a0 northern district of Texas, of the 22 dav of March, 1886, 

attested by A. J. Houston with the seal of said cireuit court. 
at Dallas, Texas, April 9, 1886, and that Iam not a party to said 
sult or In anywise interested therein, and that the original citation 
of said copy delivered to said McCart is hereto attached and returned 
with this my affidavit 


(Signed) W. B. HALE. 


Sworn and subscribed to before me, the undersigned authority, this 
the 10th dav of April, 1886. 
[SEAT. | ZANE CITTI, 
Notary Public, Tarrant Co., Texas. 
Endorsed: No. 739. In U.S. cireuit court, Dallas, Texas. J. P. 
Smith et al. vs. Wm. T. Holt et al. Filed Ap’l 12,1886. A. J. Hous- 
ton, clerk, by Jas. D. Adams, deputy. 


J. FP. SMITH ET Al. VS. WILLIAM FT. BOLE. 


51 In the United States Circuit Court for the Northern District 
of ‘Texas, at Dallas. 

I, A. J. Houston, clerk of the United States circuit court for the 
Sth circuit and northern district of Texas, at Dallas, do hereby cer- 
tify that the foregoing forty-nine pages contain a full, true, and cor- 
rect transcript of the original petition, Exbibits A & B, amended 
answer of Reed and Smith, original answer of D. Boaz and Walter 
lore, bill- of exceptions Nos. 1, 2, & 3, judgment, assignment of 
errors, petition for writ of error, writ of error bond, writ of error, 
and citation ln CFror as appears from the records and files in the 
case of Wm. T. Holt vs. Texas Investment Company, Limited, et al., 
No. 739 on the dockets of said court. 

In testimony whereof I hereunto affix the seal of said court, at 
Dallas, and the name of the clerk thereof, this 18th day of Sept’, 
A. D. 1886. 

[ The seal of the U.S. Cireuit Court. Northern Dis't Texas, Dallas 


A. J. HOUSTON. 
Clerk of said Court. 


Endorsed on cover: N. Texas C.C. U.S. No. 805. J. P. Smith, 
J. D. Reed, &David Boaz, plaintiffs in error, vs. William T. Holt. 
Kiled October 1S. 1SS6. 
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VACUUM OIL CO. VS. BUFFALO LUBRICATING OIL CO ¢ IMITED). l 


United States Cireuit Court, Northern District of New York. 


THe Vacuum Orn Company ) 
ne. - No. oi 48. 
BurraLo Lurpricatina Ou Company, Limited. } 


The complainant in the aubove-entitled Cause filed its bill of com- 
plaint against the defendant herein on the 25th day of April, 1882, 
which bill is hereto annexe d. 

A subpeena to appear and answef in said cause was thereupon 
issued, which subpeena was duly served, and on the 8th day June, 
1SS2, the defendant duly chp py ure d by Corlett WN Hatch, as its solic- 
iLors. 

On the 2nd day of October, 1882, the defendant filed its answer 
to the bill of complaint herein, which answer is hereto annexed. 

On the first day of December, 1882, the complainant filed its rep- 
lication to the said answer, which replication is hereto annexed. 

Testimony was thereafter taken by and on behalf of the respective 
parties, and on the 23d day of January, 1885, the said cause was 
brought to a hearing and argued by counsel, upon pleadings and 
proofs, before the Hon. William J. Wallace at a term of this court 
held at Albany. 

On the 23d day of January, 1585, at a term of this court held 

at Albany—present, the Hon. Wilham J. Wallace, judge—a 
2 decree in favor of the defendant was duly made and entered 
herein, which decree is hereto annexed. 

On the 20th day of January, 1885, a petition for an amendment 
to bill and a rehearing was filed by complainant and an order to 
show cause thereon entered and returnable at the March term, which 
petition and order are hereto annexed. 

On the 17th day of March, at a term of this court held at Utica— 
present, Hon. William J. Wallace—an order was made and entered 
granting a rehearing and allowing an amendment to the bill of com- 
plaint, which order is hereto annexed, 

On the 17th day of March, 1885, at a term of this court held at 
Utica—present, the Hon. William J. Wallace—a rehearing was had 
and a decision in favor of the defendant rendered, and on said 17th 
day of March, 1885, a final decree was made and entered dismissing 
complainant's bill with costs to defendant, which decree is hereto 
annexed, 

Thereafter, and on the 30th day of March, 1885, the defendant's 
costs and disbursements were duly taxed and adjusted by the clerk 
of this court at $370.12. 


1—27] 
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2 THE VACUUM OIL CO. VS. 


3 Rill of Complaint. 


United States Cireuit Court, Northern District of New York. In 
Kquity. 


The Vacuum O11, Company | 
v8. > No. 3748. 
Tae Burrato Lusricatine Or Company, Limited. } 


To the honorable the judges of the circuit court of the United States 
in and for the northern district of New York: 


The Vacuum Oil Company, a corporation organized and operating 
under the laws of the State of New York and having its principal 
place of business in Rochester, in said State, brings this bill against 
the Buffalo Lubricating Company, Limited, a corporation organized 
and operating under the laws of the State of New York and having 
its principal place of business in Buffalo, in said State. 

And thereupon your orator complains and says that heretofore 
and before the 3d day of September, 1867, Hiram Bb. Everest, of said 
ltochester, was the true, original, and first Inventor of a certain new 
and useful improvement in apparatus for distilling petroleum not 
known or used before and not In public use or on sale for more than 

two years prior to his application for a patent therefor. 
d And your orator further shows unto your honors that on 

or about the 17th day of August, 1867, the sail Hiram B. 
Everest, so being the inventor of said improvement and having made 
due application for letters patent therefor, as hereinafter set forth, by 
an assignment in writing of that date, sold, assigned, and transferred 
unto your orator all his right, title, and interest in and to the said 
Invention In consequence of the grant of letters patent therefor and 
the full and exclusive right to the improvement made by him, as 
fully set forth and deseribed in the specification which he had pre- 
pared and executed preparatory to obtaining letters patent therefor. 

And your orator further shows unto your honors that the said 
Hiram bb. Everest, so being the inventor of said improvement, made 
application to the proper department of the Government of the 
United States for letters patent in accordance with the then existing 
acts of Congress and duly complied in all respects with the condi- 
tions and requirements of said acts of Congress, and that on the 3d 
day of September, 1567, letters patent of the United States numbered 
65426, signed, sealed, and executed in due form of law, were issued 
to your orator as assignee of said Everest, whereby there was secured 
to your orator, its successors or assigns, for the term of seventeen 
years from the 3d day of September, 1867, the full and exclusive 
right of making, using, or vending the said invention or discovery 
throughout the United States and the Territories thereof. 

And your orator further shows that your orator has extensively 
applied the said improvement to practical use and has been and, 
but for the infringement hereinafter complained of, would still be in 
the undisturbed possession, use, and enjoyment of the exclusive 


le 
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THE BUFFALO LUBRICATING OIL CO. (LIMITED). ; o 


privileges secured by the said letters patent and in receipt of the 
protits of the same 
5 And your orator further shows unto your honors, as it is 
informed and believes. that the said defendant hereinbefore 
named, well knowing all the facts hereinbefore set forth, is now mak- 
ing, using, and vending the said patented improvementor an improve- 
ment in some parts thereof substantially the same in construction 
and operation as in the said letters patent mentioned, the exclusive 
right and privilege to make, use, and vend which is thus by law 
vested in your orator. 

And so it is, may it please your honors, that the said defendant, as 
your orator is informed and believes, without the license of your 
orator, after due service of notice of infringement, against the will 
of your orator and in violation of its rights, has made, sold, and used, 
and intends to continue still to make, sell, and use, the said patented 
improvement within the northern district of New York, all of which 
is in violation of the said letters patent. 

To the end, therefore, that the defendant may, if it can, show 
reason why your orator should not have the relief hereby prayed, 
and that it may make a full disclosure and discovery of all the 
matters and things aforesaid, and upon its corporal oath and ae- 
cording to the best and utmost of its knowledge, remembrance, in- 
formation, and belief full, true, direct, and perfect answer make to 
the several allegations of this bill, as though specially interrogated 
relative thereto ; 

And now, to the end that the defendant may be compelled to ac- 
count for and pay over the income thus unlawfully derived from 
the violation of the rights of your orator as above and be restrained 
from any further violation of said rights, your orator prays that your 
honors may grant a writ of injunction, restraining the defendant from 

any further construction or making or sale or use in any 
() manner of said patented improvement or any part thereof, 

in violation of the rights of your orator as aforesaid, and that 
the improvements now in possession or use of the said defendants 
may be destroyed or delivered up to your‘orator for that purpose ; 
and also that your honors upon the rendering of the decree for an 
infringement, us above prayed for, may proceed to assess or cause 
to be assessed, under your direction, in addition to the profits to be 
accounted for by the defendants as aforesaid, the damages your 
orator has sustained by reason of such infringement; and that your 
honors may increase the actual damages so assessed to a sum equal to 
three times the amount of such assessment, under the circumstances 
of the wilful and unjust infringement by said defendant as herein 
set forth. And your orator prays also for a provisional or prelim1- 
nary injunction, and for such other relief as the equity of the case 
may require and to your honors nay seem meet. 

May it please your honors to grant unto your orator not only : 
writ of injunction, conformable to the prayer of this bill, but also a 
writ of subpeena of the United States of America, directed to the 
said The Buffalo Lubricating Oil Company, Limited, and command- 
ing it to appear and answer unto this bill of complaint, and to abide 
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and perform such order and decree in the premises as to the court 
shall seem meet and be required by the principles of equity and 
good conscience. 
VACUUM OIL CoO., 
CHAS. M. EVEREST, 
Vice-President. 
THOMAS G. OUTERBRIDGE, 


Solicitor and Counsel for Complainant. 


7 Unirep STaATeEs oF AMERICA, 
; rag ; :, i 
Northern District of New York, County of Monroe, | 


Charles M. Everest, being duly sworn, says that he is the vice- 
president of the complainant named in the foregoing bill; that he 
has read said bill, and that the Sialrnie Is true to lis OW) knowledge, 
except as to the matters therein stated to be alleged on information 
and belief, and as to those matters he believes it to be true. 

And deponent further says that he verily believes the said Hiram 
3. Everest in said bill named to be the original, true, and first in- 
ventor of the new and useful improvement which is deseribed in the 
letters patent granted to the complainant and mentioned in the 
foregoing bill. And deponent further says that the matters and 
things set forth in said bill come peculiarly within the province of 
deponent, which is the reason this verification is made by this de- 
ponent; and deponent verily believes that the title of complainant 
as set forth in said bill is true. 


CHAS. M. EVEREST. 


Sworn to and subscribed this 17th day of April, A. D. 1882, he- 
fore me— 
[L. s.] FRED. P. WILCOX, 
Notary Public. 


(Indorsed:) 3748. U. S. ecireuit court, N. dist. of New York. 
The Vacuum Oil Company vs. Buffalo Lubrieating Oil Company. 
Bill of complaint. T. G. Outerbridge, compl't’s solicitor, 105 Pow- 
ers’ Block, Rochester, N. Y. Filed Apr. 25, 1882. William H. 
Bright, clerk. 


S Order. 


In the Circuit Court of the United States for the Northern District 
of New York. 


Tue Vacuum Ort Co. ) 
. DP heed 
a. Ln | 1S. 
BurraLo Lubricating OIL Co. | 


Utica, April 25, 1882. 


Present: Hon. Wim. J. Wallace, judge. 
On filing bill of complaint in this cause, and on motion of T. G. 
Outerbridge, solicitor for complainant— 
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Ordered, That a writ of subpeena do issue out of and under the 
seal of this court pursuant to the prayer of said bill, and that this 
cause be docketed for said complainant. 


‘) Subpana. 


The President of the United States of America to Buffalo Lubrieat- 
ing Oil Company, Limited, Greeting: 


You are hereby commanded that you personally appear before the 


judges of the circuit court of the United States for the northern dis- 


trict of New York, in the second cireuit, on the first Monday in June, 
ISS82, to answer to a bill of complaint exhibited against you in said 
court by the Vacuum Oil Company, and to do further and receive 
whatever said court shall have considered in that behalf; and this 
you are not to omit under the penalty of two hundred and fifty 
dollars. 

Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Utica, in said 
northern district, the 25th day of April, eighteen hundred and 
elglty-two. 


[L. 8. ] WILLIAM HL. BRIGHT, Clerk. 
T. G. OUTERBRIDGE, 


Solicitor for (Complainant. 


MrmoranpuM.—The defendant is to enter his appearance in the 
suit above mentioned, in the clerk’s office, at Utica, on or before the 
day at which the above subpeena is returnable; otherwise the bill 
may be taken pro confesso. 

WILLIAM H. BRIGHT, Clerk. 

(Indorsed :) No. 3748. United States circuit court, northern dis- 
trict of New York. The Vacuum Oil Co. vs. Buffalo Lubricating Oil 
Co., Limited. Equity subpena. T. G. Outerbridge, complainant's 
solicitor. riled May 2Y, LSS. William HH. bright, clerk. 


LO Appearance. 
United States Cireuit Court, Northern District of New York. 


Tue Vacuum O1n Company ) 
against >» No. 3748. 
BurrALO LUBRICATING OIL COMPANY, Limited. ) 


To William H. Bright, Esq., clerk of circuit court, and T. G. Outer- 
bridge, Esq., pl’ff’s solicitor : 
Take notice that the defendant appears by Corlett & Hatch, its 
solicitors and attorneys in the above-entitled action. 
Yours, &ce., CORLETT & HATCH, 
Solicitors & Attys for Def't. 
Dated June 7th, 1882. 
Office & P. O. address, No. 248 Main St., Buffalo, N. Y. 
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(Indorsed :) No. 3748. United States circuit c’t, north. dist. of 
New York. The Vacuum Oil Co. ag’st The Buffalo Lubricating Oil 
Co., Limited. Appearance. Corlett & Hatch, def’t’s solicitors & 
att’ys, 248 Main St., Buffalo, N. Y. Filed Jun. 8, 1882. William 
H. Bright, clerk. 


1] Order. 


ln the Cireuit Court of the United States for the Northern District 
of New York. 


Tne Vacuum Ot Co. 
US. . OTAS. 
BurraALo LupricaAtinGc O1n Co. 
Urica, June 8, 1882. 
Present: Hon. Wm. J. Wallace, judge. 


On filing pracipe in this cause, and on motion of Corlett & 
Hatch— 

Ordered, That their appearance as solicitors for the defendant 
herein be, and the same is hereby, entered, and that this cause be 
now docketed for said defendant. 


12 Answer. 


United States Circuit Court, Northern District of New York. In 
equity. 


Vacuum O1n Company, Complainant, ) 
is ' ; , — ' 

ie ' eer No. o745. 

BurraAto Lupricating Orn Company, Limited, Pm 


Defendant. 


The answer of The Buffalo Lubricating Oil Company, defendant, to 
the bill of complaint of the above-named complainant. 


The defendant, now and at all times hereafter, saving and reserv- 
ing to itself all manner of benefit and advantage of exception which 
may be had or taken to the many errors, uncertainties, and insufhi- 
ciencies in the said bill of complaint contained, for answer to the 
said bill or unto so much and such parts thereof as this defendant 

is advised it is material for it to make answer unto, answers 
13 and says that the defendant admits letters patent of the 

United States were issued under date of September 3d, A. D. 
1867, and numbered 68426, to the complainant, as assignee of Hiram 
3. Everest, named in said bill of complaint, for an alleged improve- 
ment in apparatus for distilling petroleum, but the defendant denies 
that the said Hiram 5b. Everest was the true, original, or first inventor 
of the said improvement, and denies that the same was not known 
or used before the alleged invention thereof by said Everest, and de- 
nies that the same was not in public use or on sale before the appli- 
cation of said Everest for a patent therefor. 
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And the said defendant, further answering, says that it does not 
know and is not informed, save by said bill of complaint, whether 
or not the said Hiram B. Everest assigned or transferred his right, 
title, or interest in or to the alleged inventions set forth in said let- 
ters patent to the said complainant or any right or title thereto, as 
alleged in said bill of complaint, and the said defendant leaves the 
said complainant to make such proofs respecting the said alleged 
assignment as it may be advised 1s material. 

And the said defendant, further answering, denies that but for the 
alleged infringement complained of in the said bill of complaint the 
complainant would be in the undisturbed possession, use, or enjoy- 
ment of the exclusive privileges which purport to be secured by the 
said letters patent or in receipt of the profits of the same. 

And the said defendant, further answering, denies that the said 
defendant is now making, using, or vending the said patented im- 
provement or an improvement in some parts thereof substantially 
the same in construction and operation as in the said letters patent 
mentioned, or that the defendant has in any manner infringed on 
the rights of the complainant under the said letters patent, and 

denies that the sa‘d defendant has made, sold, or used or 
14 intends to continue still to make, sell, or use the said alleged 
patented improvement. 

And the said defendant, further answering on information and 
belief, says that the said Hiram b. Everest, named in said bill of 
complaint, was not the original and first inventor of the alleged in- 
vention or improvement described and claimed in the said letters 
patent numbered 68426, or of any material or substantial part 
thereof, but that the same, prior to the supposed invention thereof 
by the said Hiram B. Everest, had been patented and deseribed in 
letters patent issued and granted by the Government of the United 
States to the following-named persons and at the following times, 
VIZ: : 

Herbert W. C. Tweddle, dated and granted February 4th, 1862, 
No. 54524; reissued November 27th, 1866, No. 2404, the reissue 
dated and granted the day last’named. 

Abraham Quinn, dated and granted September 16, 1862, No. 
SUAS], 

[Tuot Flewry, dated and granted October 24, 1865, No. 50571. 

William G. W. Jaeger, dated and granted May 1, 1866, No. 54358, 
antedated April 16, 1866. 

M. P. Ewing, dated and granted July 31, 1866, No. 56852. 

i. G. Kelley and A. H. Tait, dated and granted June 18, 1861, No. 
Lob. 

Samuel M. Mott, dated and granted July 23, 1861, No. 1881. 

M. P. Ewing, dated and granted September 11, 1866, No. 58020. 

John Ellis and Edward C. Kattell, dated and granted April 16, 
1S67, No. 63789. 

Alexis Thirault, assignor to himself and B. 8. Hilton, granted 

April 16, 1867, antedated April 15, 1867, No. 63963. 
lo Samuel M. Hawes, dated and granted April 12, 1855, No. 
9662. 
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James Riley and William Allen, dated and granted March 22, 


1853, No. 9627. 

William Brown, dated and granted September 27, 1855, No. 
10055. 

George H. $8. Duffus, dated and granted January 31, 1865, No. 
46090. 

Lewis 5. Fales, dated and granted September 5, 1865, No. 49759. 

(), Lugo, dated and granted Septem ber 18, 1866, No. 58118. 

James Perkins and Williain H. Burnett, dated and granted April 
4, 1865, No. 47125. 

John C. Pedrick, dated and granted August 18, 1867, No. 67796 

A. D. Hegham, dated and granted April 24, 1866, No. 54157. 

John Howarth, dated and granted May 17, 1864, No. 42772: 

J. L. Alberger, dated and granted Mareh 3d, 1863, No. 37798. 

Cyrus M. Warren, dated and granted April 11, 1865, No. 47235. 

Mdward Braggins, dated and granted March 7, 1565, No. 466335. 

James J. Johnston, dated and granted June 20, 1865, No. 48285. 

Adolph Millochan, dated and granted March 15, 1866, No. 53167. 

William HH. Bayless, dated and granted May 24, 1847, No. 5136. 

Augustus H. Tait and Joseph W. Avis, dated and granted March 
20. 1866. No. 53359. 

Samuel Andrews, dated and granted September 25, 1866, No. 

5S197. 
16 And the defendant, further answering, says that long prior 
to the said supposed invention by the said Hiram Bb. Everest 
the said alleged invention and improvement were described in a 
printed publication entitled as follows: 

“The manufacture of Photogenic or Hydrocarbon Oils from coal 
and other bituminous substances capable of supplying burning 
fluids, by Thomas Antisell, M. D., professor of chemistry in the 
medical departm« nt of Creorgetown College, 1). C., etc., ete. New 
York: D. Appleton & Co., 346 and 348 Broadway. London: 16 
Little Britain, 1860,” at pages 107 and 108 and elsewhere, and also 
In a printed publication entitled as follows: 

“Chemistry, Theoretical, Practical, and Analytical, as applied and 
relating to the Arts and Manufactures, by Dr. Sheridan Muspratt, 
mn R.S. ELM. RT. A. F. G.S. Vol. IT. Wilham Mackenzie, 
Glasgow, Edinburgh, London, and New York,” at page 9S4 and 
elsewhere. 

And the defendant, further answering, says,on information and 
belief, that the allewed invention in said letters patent to the com- 
plainant described had been in publie use and on sale in this coun- 
try for more than two vears prior to the application of said Hiram 


3. Everest for letters patent therefor by the following-named per- 


sons at and residing at the following places, viz: 


ee ae 


' 
’ 
‘ 
: 
. 
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Names, Residence W here used or known. 
Matthew Hodkinson - Hilton. AllechenyvCo.,Pa.| Rochester, Beaver Co., and Mari- 
etta, O. 

Samuel Gibbons. .....| Cleveland. Ohio Newton Creek, N. Y. 

(i orge Duryea New York City ee Sidioute, Pa., and elsewhere 

Ilenry Naylor - On (tee, Pe. Lawrenceville, now part of Pitts- 

burgh, Pa. 

Thomas D. Hodkinson Pittsburg Pa — Rochester, Pa., Marietta, Ohio.. 
| and elsewhere, 

William L.. Gsreenhil! ‘I Irie Lin Wash I Co , (). Marietta, {) . ana elsewhere. 

William B. Eastman Brooklyn, N. ¥.,....-..| Brooklyn, N. Y., and Titusville, 

oi | Pa. 

Paine, Ablett & Co Pittsburgh, Pa. .... ....| Pittsburgh, Pa. 

W allover Oi] Company.) Smit Ferry, Pa.......| Smith’s Ferry, Pa 

Benjamin Taylor ......| Buffalo, N. ¥ _...-| Cleveland, O., and elsewhere. 

oe ae Rochester, N. ¥._......| Rochester, N. Y 


John Wallover | Smith’s Ferry, Pa....... Smith's Ferry, Pa. 


i ree aan rr ocean - — . ne ™ A POE 


and by other persons whose names defendant cannot now fully set 
forth, and which it begs leave hereafter to insert in this answer; 
and said defendant says, on information and belief, that prior to 
the supposed invention of said patented improvement by the said 
Hiram B. Everest the said thing patented was known to and used 
by the persons above specified, at the }laces respectively above speci- 
fied, and that the residences of suci: persons are, respectively, as 
above specified, and that the said letters patent issued to the said 
complainant, set forth in said bill of complaint, are null and void. 

And this defendant, further answering, denies that the said com- 
plainant is entitled to the relief or any part thereof in its said bill of 
complaint demanded, and this defendant prays the same advantage 
of the facts and things herein set forth as if for the reason thereof 
the said bill had been demurred to where a demurrer would have 
been proper, and the same benefit thereof as if they had been spe- 
cially pleaded to the said bill where a plea would have been proper. 

And this defendant submits to this honorable court that the said 
complainant has no right to any further answer to said bill or any 
part thereof than is hereinabove contained, and no right to any in- 
junction, account, or other relief prayed for in said bill, and this de- 
fendant prays to be hence dismissed with its reasonable costs and 
charges 1n this behalf most wrongfully sustained. 

BUFFALO LUBRICATING OIL CO., Limiren. 
C. B. MATTHEWS, President. 


JAMES A. ALLEN, of Counsel. 
18 STATE OF NEW YORK, 
Northe ri District of Ni Lh York. ( ounty of keri . } 


a 


On this 2Sth day of September, A. D. 1882, before me personally 
appeared Charles b. Matthews, and made oath that he is now and 
for some time past has been president of the Buffalo Lubricating 
Oil Company, Limited, the corporation named as defendant in the 

297 | 3 
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foregoing answer, and that by means of his said office he has ac- 
quired and possesses, as he verily believes, greater and more par- 
ticular knowledge of the matters stated in said answer than any 
other officer or member of the said corporation, inasmuch as the 
said matters fall particularly within the sphere of duties of depo- 
nent as such president; that he has read the above answer sub- 
scribed by him and knows the contents thereof, and that the same 
is true of his own knowledge, except as to the matters which are 
therein stated to be on the information and belief of the defendant, 
and that as to those matters he believes it to be true. 
HARLOW C. CURTISS, 
Notary Public mn and for Eri County, N. g 

(Indorsed :) 3748. United States circuit court, northern district 
of New York. In equity. The Vacuum Oil Company, complain- 
ant, vs. The Buffalo Lubricating Oi] Company, Limited, defendant. 
Answer. Corlett & Hatch def’t’s sol’rs, Buffalo, N. Y. Filed Oct. 2, 
1882. 


19 Amendment to Answer. 


United States Cireuit Court, Northern District of New York. In 
equity. 


Tue Vacuum Om Company, Complainant, 


iS 7 a 
, soe i . No. 3748. 
Tue Burrato Lupricatine Orn Company, Limited, De- | 
fendant. 


It is hereby stipulated by and between the respective parties in 
the above-entitled cause that the defendant’s answer in said cause 
be, and the same is hereby, amended as of the date of the original 
answer by inserting therein at the foot of the list of patents set up 
as anticipatory of the letters patent set forth in the bill of complaint, 
and after the words “ Augustus H. Lait and Joseph W. Avis, dated 
and granted March 20th, 1866, No. 53359,” the following, viz: 

“P. Hl. Vanderweyde, dated and granted September 11, 1866, an- 
tedated August Sth, 1866, No. 58005. 

Henry P.Gengembre, dated and granted June 21, 1859, No. 24454. 

Jacob Reese, dated and granted May 19, 1865, No. 58602. 

KX. N. Horner, dated and granted January 25th, 1859, No. 22727. 

And that prior to the said supposed invention by the said [Hiram 
3. Everest the alleged invention or improvement deseribed and 
claimed in said letters patent number 68426 had been patented and 
described in letters patent issued and granted by the Queen of Great 
Britain and Ireland to the following-named persons and at the fol- 

lowing times, viz: ; 
20 William Arnaud Gilbee, dated December 27th, 1858, No. 
2958. Specification filed June 24th, 1859. 

George Hamilton, dated January 18th, 1859, No. 149. Specifica- 
tion filed July loth, 1859. 

ConMant Bontigny, dated December 18th, 1852, No. 1105. Speei- 
fication filed June 18th, 1853.” 
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And also that the said answer be, and the same is hereby, further 
amended as of the date of said original answer by inserting therein, 
after the words “ William Mackenzie, Glasgow, Edinburgh, London, 
and New York, at page “54, and else,” the following, viz: 

“ And also in a printed publication entitled as follows: 

A Practical Treatise on Coal, Petroleum, and other Distilled Oils, 
by Abraham Gessner, M. D. F. G.S.; second edition; revised and 
enlarged by George Weltden Gessner, consulting chemist and engi- 
neer; New York—Ballicre Brothers, 520 Broadway ; London—H. 
Baillie re, 219 Regent St.: Melbourne—F. bailliere, Collins St. : 
Paris—J. B. Balliére et Fils, Rue Hautefeuille; Madrid—C. Bailly 
Bailliere, Calle del Principe, 1S65."; 

T. G. OUTERBRIDGE, 
Compl't’s Solicitor. 
JAMES A. ALLEN, 
Of Counsel for Deft. 


(Indorsed :) United States cireuit court, northern dist. of New 
York. In equity. No. 5748. The Vacuum Oil Company, com- 
plainant, v. Buffalo Lubricating Oil Company, defendant. Stipula- 
tion amending answer. Corlett & Hatch, def’t’s solicitors. Filed 


Mar. 26, LSS. W.S. Doolittle, clerk. 


yA | ' Replication. 


United States Cireuit Court, Northern District of New York. In 
equity. 


THe Vacuum Orn CoMPpANy 
: -No. 5748. 
BurraLo Lupricatinc Orn Company, Limited. } 


The replication of the Vacuum Oil Company, complainant, to the 
answer of the Buflalo Lubricating Oil Company, Limited, defend- 
ant. 

This repliant, saving and reserving all and all manner of advan- 
tage of exception to the manifold tnsufhieiences of the said answer, for 
replication thereunto, says that it will aver and prove the said bill 
to be true. certain, and suflicient in the law to be answered unto, 
and that the said answer of the said defendant is uncertain, untrue, 
and insufficient to be replied unto by this repliant, without this, 
that any other matter or thing whatsoever in the said answer con- 
tained material or effectual in the law to be replied unto and not 
herein and hereby well and sufliciently replied unto, confessed and 
avoided, traversed or denied, is true; all which matters and things 
this repliant is and will be ready toaver and prove as this honorable 
court shall direct, and humbly prays as in and by the said bill it 
has already prayed. 

THOMAS G. OUTERBRIDGE, 
Solicitor and Counsel for Complainant, 


105 Powers Block, Rochester, N. Y. 


5p a oe a ie i Ma " se = ve Z* 
if a A en el, Masel at Myst tl tine Nios on Ech iil 
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(Indorsed :) 3748. U. S. cireuit court, N. dist. of N. Y. The 
Vacuum Oil Company vs. Buffalo Lubricating Oil Company, Lim- 
ited. Replication. T. G. Outerbridge, compl't’s solicitor. Filed 
Dec. 1, 1882. William If. Bright, clerk. 


22 Motion for lerte nsion. 


a 


United States Cireuit Court, Northern District of New York. In 
equity. 


THe Vacuum Oi Company, Complainant, 
is : No. 3748. 


BurraLo LuBRICATING Orn Company, Limited, Defendant. J 


Sirk: Please to take notice that upon the pleadings and proofs 
which have been taken in the above-entitled cause and all the 
papers and documents on file in the stid cause with the clerk of this 
court, together with the patent ex hibits heretofore produced in evidence 
on the part of the defendant, and the affidayit, with a copy of which 
you are herewith served, a motion will be made on the part of the 
defendant in said cause at the next term of said court, appointed LO 
be held at the court-house, in the village of Canandaigua, in the 
county of Ontario, on the third Tuesday in June, A. D. 1854, at the 
opening of the court on that day, or as soon thereafter as counsel 
can be heard, for an order of said court enlarging the time in said 
cause within which the proofs therein on the part of the defendant 
may be taken, authorizing the said defendant to reeall for further 
examination In said cause the witness, Edward Wilhelm, its me- 
chanical expert, in reply to testimony of the defendant's expert, 
Osgood, and directing that the said cause be stricken from the cal- 

endar of the above-mentioned term of said court, and for 
25 such other or further order and relief in the said cause as the 
court may grant. 

Dated June 7th, 1554. 

CORLETT ann HATCH, 
Def ndant s Solicitors, Buffalo, N.Y. 


To Thomas G. Outerbridge, Esq, defendant’s solicitor, 105 Powers’ 


Block, Rochester, N. Y. 


NorTHERN District or New York, | 
ss 


County of Lrie, } 
United States Circuit Court, Northern District of New York. In 
equity. 
Tne Vacuum Or Company, Complainant, : 
Us. ‘ ’ ’ o~ 
BurraLo Lupricatine Ort, Company, Limited, Defend- | No. 3445. 
ant. 


Charles B. Mathews, being duly sworn, deposes and says that he 
is the president of the corporation defendant in this cause ; that his 
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counsel therein is Mr. James A. Allen, who resides in the city of 
Buffalo, in said district, and that he has a good and substantial de- 
fense in the said cause on the merits, as he is advised by his said 
counsel after fully and fairly stating to him the facts in the said 
cause; that the said suit is brought for alleged infringement of let- 
ters patent to Hiram B. Everest, dated September 5, 1867, No. 68426, 

for improvement in apparatus for distilling petroleum ; that 
24 the specification of said letters patent, as printed by the United 

States Patent Office, occupies eight columns of type and con- 
tains fourteen several and distinct claims; that in said cause the 
opening proofs were taken in the month of February, ISSS; that 
the proofs on the part of the defense were taken in the summer of 
1SS5, and consisted of documentary evidence, substantially specifica- 
tions of prior letters patent of the United States, numbered, coi- 
secutively, from A to Y, and the testimony of Edward Wilhelm in 
explanation of the said patent exhibits as a mechanical expert ; 
that the taking of rebutting proofs on the part of the complainant 
in said cause was commenced on the 25th day of January, 1884, 
and continued until the 30th day of May, ISS4, at which time, at 
the instance of the compluinant’s solicitor, further proceedings were 
adjourned to the 2d day of June inst.; that the defendant’s counsel 
did not attend on said 2nd day of June, but was informed, as depo- 
nent is advised, that at that time the complainant’s counsel would 
have a redirect examination of the defendant’s expert, Osgood ; that 
on the 3rd day of June, before any notice had been given to the de- 
fendant’s solicitors or counsel that the testimony was deemed by the 
complainant to be elosed, a notice of final hearing In the cuuse Was 
served on a clerk of the defendant's solicitors, who inadvertently 
gave admission of service thereof, but on being informed of the 
situation of the said cause on the same day returned to the com- 
plainant’s solicitor the said notice declining to receive the said — and 
rescinding the admission of service; that in the opening proofs of the 
complainant inthe said cause infringement was claimed to have been 

committed by the defendant of ten out of the fourteen claime of 
20 said letters patent; that in regard to some of the said claims 

the substantial defense on the part of the defendant was that 
it had not infringed the same, but that as to the greater number of 
the same the principal ground of defense was the invalidity of such 
claims, owing to want of novelty or patentable quality of invention ; 
that the proofs given in said cause on the part of the complainant 
in reply to those of the defendant consisted solely of the testimony 
of its mechanical expert, Rufus F. Osgood, in connection with the 
defendant’s said patent exhibits, and such testimony was limited to 
four claims of the said letters patent, as to which, as deponent is ad- 
vised by its said counsel, the burden of proof rests upon the defend- 
ant to sustain the invalidity of the said claims; that in the testi- 
mony of said Osgood the said patent exhibits put in evidence by 
defendant have been reviewed at great length with respect to said 
four claims, and the conclusion asserted in respect to each of said 
claims — that the same is not shown invalid by any matter appearing 
In the said exhibits; that a large number of statements have been 
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made by said Osgood of matters of science and skill as expert in 
such closing deposition bearing upon the special constructions of 
different de ‘vices set up as anticipations, and as to the conditions of 
the operation of the same distinguishing the same from said Ever- 
est’s alleged invention, or as to the want of practical or successful 
operation of the saine, which appear in such deposition for the first 
time in the case and which have not been met or in any manner 
adverted to by anticipation in the previous deposition of the 
IG said defendant’s said expert, Wilhelm, that deponent is ad- 
vised by its said counsel in said cause that it cannot safely 
proceed to a final hearing upon the pleadings and proofs in the said 
cause without recalling for further examination the said defendant’s 
expert, Wilhelm, in reply to such statements of new matters above 
referred to as made in the said deposition of said Osgood ; that until 
the recall of said Osgood deponent, acting for the defendant, and the 
defendant’s counsel in said cause were unable to ascertain upon which 
of the claims in the said complainant’s patent the complainant 
would expect principally to rely at the hearing, and that therefore 
such particular attention to the matters bearing upon the said four 
claims referred to as is required by the present state of the case 
could not have been given in advance, and that many of the state- 
ments madeare positions taken by the complainant’s expert-in such 
second deposition operate as a surprise upon the defendant; that 
the whole trial of the said chuse with respect to the said four claims 
rests upon a comparison, with the guidance and assistance of proper 
expert knowledge and skill, of such claims and the matters therein 
contained and referred to with the alleged anticipatory devices and 
forms of apparatus contained in large numbers of the said patent 
exhibits; that deponent is advised by its said counsel in said cause 
that the defendant having the burden of proof with respect to the 
alleged invalidity of the said four claims, and the deposition of said 
Osgood containing numerous statements of new matters relating to 
the same as aforesaid; that the said defendant, by its said 
24 expert, is properly entitled to reply thereto, to the end that 
the said cause may be fully and fairly tried upon its merits. 
Deponent further says that the said defendant has two other causes, 
in Which the said complainant or its president, Everest, is complain- 
ant, pending in this court, each of which is a much earlier issue 
than the present cause, and both of which have been noticed by thie 
said complainant for hearing on pleadings and proofs at said June 
term ; that deponent has also pending a suit brought by said com- 
plainant for alleged infringement of a trade mark, which has been 
noticed by said complainant for trial at a term of the State supreme 
court appointed for June 16th instant; that in all of said causes de- 
ponent expects the said defendant to be 11 readiness for trial and 
final hearing, except that in the present cause, as deponent is ad- 
vised by his said counsel, in view of the character and complication 
of the issues therein and the large amount of labor necessary on the 
part of such counsel in order to properly present and argue the case, 
and the other and earlier causes between the parties to be heard at 
the June term, if no further evidence were required to be taken, it 
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would — impracticable to have such cause brought to a final hear- 
ing at such term. And deponent further says that he is informed 
by said defendant’s said counsel that when attending before the ex- 
aminer of the complainant on said 30th day of May last the said 
counsel informed said complainant’s solicitor that before the evi- 

dence in said cause could be closed the said defendant would 
28 require a further examination to be had of its mechanical 

expert, Edward Wilhelm, in reply to new matter contained 
in the closing deposition of Mr. Osgood. 


CHARLES B. MATTHEWS. 


Subscribed and sworn to before me this 9th day of June, 1884. 
WM. C. FITCH, 
Notary Public, Erie Co. 


(Indorsed:) United States circuit court, northern district of New 
York. In equity. No. 3748. The Vacuum Oil Company, com- 
plainant, vs. Buffalo Lubricating Oil Company, Limited, defendant. 
Notice of motion and affidavit. Corlett & Hatch, def’t’s solicitors, 
Buffalo, N. Y. I admit service on me of a copy of the within pa- 
pers June 9th, 1884. T.G. Outerbridge, compl’t’s sol’r. Filed Jun. 
17, 1884. Wim.S8. Doolittle, clerk. 


29 Order. 

At astated term of the circuit court of the United States of America 
for the northern district of New York, in the second circuit, held at 
the court-house, in the village of Canandaigua, on the 17th day of 
June, A. D. 1884. 

Present: The Honorable Alfred C. Coxe, judge. 


Tne Vacuum Ort Company, Complainant, | 
i's ’ 
ny : Nett . No. 3748 
BurraAto Lupricatinc Orn Company, Limited, De- | 


fendant. J 


On reading and filing the affidavit of Charles B. Matthews, after 
hearing Mr. James A. Allen, of counsel for the defendant, in support 
of motion to strike the above cause from the calendar of the present 
term of court and to extend the time of the defendant for taking 
proofs in said cause, and Mr. George b. Selden in opposition thereto, 
it is hereby ordered that the said cause be, and the same is hereby, 
stricken from the calendar of the term of court now sitting, and it 
is also further ordered that on payment to the complainant’s solicitor 
of the sum of twenty dollars the time of the defendant for taking 
proofs in the said cause be, and the same is hereby, enlarged six 
weeks from the day of the date of this order, and that the said com- 

plainant may also have three weeks thereafter, within which 
ov) said three weeks the said complainant may take testimony in 
the said cause in rebuttal to new evidence hereafter produced 
on the part of said defendant. 


ALFRED C. COXE 
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(Indorsed:) Equity No. 3748. U.S. cireuit court, northern dis- 
trict of New York. Vacuum Oil Co. vs. Buf. Lub. Oil Co. Order. 
Filed Jun. 17, 1884. Wm. 5S. Doolittle, clerk. 


1 Orde r Dismissing Bill. 


Ata stated term of the circuit court of the United States of America 
for the northern district of New York, in the second circuit, held at 
the court-rooms in Albany, on the twenty-third day of January, A. 
1). ISS5. 

Present: The Honorable William J. Wallace, circuit judge. 

Tie Vacuum Orn Company, Complainant, ) 
iS + 
2 — » No. 3748. 
BurraALto Lupricatinc Orn Company, Limited, De- | 
fendant. 


This cause came on to be heard at this term and was argued by 
Mr. George I. Selden on the part of the complainant and by Mr. 
James A. Allen on the part of the defendant, and thereupon, upon 
consideration thereof, it was ordered, adjudged, and decreed as fol- 
lows, VIZ: 

That the bill of complaint of the said complainant be, and the 
same is hereby, dismissed with costs to the defendant, the letters 
patent named in said complaint having expired and the said bill of 
complaint not stating a cause of action for an account. 


WM. J. WALLACE. 


(Indorsed:) In equity. No. 3748. U.S. cireuit court, northern 
district of New York. The Vacuum Oil Co. vs. Buf. Lub. Oil Co. 
Order dismissing bill, &e. Filed Jan. 23, 1885. Wm.S8. Doolittle, 
clerk. 


“ve . * . e 
oo Petition lor Rehearina. 


L’nited States Cireuit Court. Northern District of New York. In 
equity. 
The Vacuum Orn Company ) 
rg. No. 3748. 


BurraALo Lupricatinc Orn Company, Limited. } 


To the honorable the judges of the cireuit court of the United States, 
in the second circuit, in and for the northern district of New 
York: 

The petition of the Vacuum Oil Company, the above-named com- 
plainant, respectfully showeth : 

That your petitioner finds itself much aggrieved by a decretal order 
made by Hon. William J. Wallace, one of the judges of this court, 
on the third Tuesday in January, 1885, and filed with the clerk of 
the court on the 25rd day of January, 1885, whereby the bill of your 
petitioner was dismissed on the ground that the patent having ex- 
pired the bill did not state a cause of action foran account. 


ial 


ee 
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Your petitioner, by its solicitor, further says that the bill was filed 
more than two years before the expiration of the patent; that at the 
June term of this court, in 1554, before the expiration of said patent, 
the cause was ready for final hearing, the proofs having been duly 
closed, and was duly noticed by the complainant for final hearing ; 
that fil said June term the defendant moved to open the cause for 
the purpose of taking further expert testimony; that said mo- 
tion was granted by Hon. Alfred C. Coxe, who presided at 
suid term: that ther Upon the case was reopened and testi- 
mony taken until the proofs were finally closed on or about the 22nd 
day of December, 1884; that said patent expired Sept. o, 1554. 

Your petitioner, by its solicitor, further says that the omission to 
move to amend the bill by inserting the allegations of damage and 
profits, thereby making it state a cause of action for account after 
expiration of the patent, was entirely through the inadvertence of 
your petitioner's solicitor and counsel; that that technical require- 
ment was not brought to their attention, and that they entirely ovVver- 
looked it. devoting their time and attention to the consideration of 
the merits of the cause 

That your petitions r has « xhibited its bill in this honorable court 
against the said defendant, The Buffalo Lubricating Oil Company, 
Limited, which has put in its answer, and that your petitioner is 
advised to amend its said bill. 

Your petitioner therefore humbly prays that it may be at liberty 
to amend its said bill as follows: 

After the sixth paragraph of the said bill insert the following 


*-* 

~ 
* 

“~~ 


amendment : 

“And your orator further avers that the defendant has made and 
used, or caused to be made and used, the said patented improve- 
ment, and that it has derived large profits therefrom, but to what 
amount your orator is ignorant and cannot set forth, and that your 
orator has been depri\ ed of large royalties by reason of the aforesaid 

infringement of the said defendant, and has ineurred large 
ond damages by the said infringement of the said defendant. 

W herefore your petition: r, by its solicitor, prays that your 
honors will be pleased to vouchsafe a rehearing of this cause and an 
amendment to said bill as above prayed, and that in the meantime 
and until the hearing of said application an order may issue staying 
the enrollment of the decree, your petitioner submitting to pay such 
costs as the court shall award in case its complaint shall be found 
groundless. 

And your petitioner will ever pray, &c. 

Dated Roehester, January 2), ISS. 

THE VACUUM OIL COMPANY, 
By THOMAS G. OUTERBRIDGE, 


Solicitor 


‘> é — 
i i 
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We certify that we have examined the case referred to in the fore- 
going petition, and are of opinion that the case is a proper one for 


rehearing for the reasons specified in said petition. 
GEO. B. SELDEN, Def’ts Counsel. 
THOMAS G. OUTERBRIDGE, 


Solicitor and of Counsel. 
UNITED STATES OF AMERICA. 


STATE OF New YorK, } 
Northern District of New ork, County of Mon roe, | 


SS. 


Thomas G. Outerbridge, being duly sworn, says that he is the 
solicitor in this cause for the complainant named in the foregoing 


petition; that he has read the foregoing petition and knows 
OO the contents thereof, and that the same is true to his own 

knowledge, except as tothe matter therein stated to be alleged 
on information and belief, and as to those matters he believes it to 
be true. 


T. G. OUTERBRIDGE. 


Subseribed and sworn to before me this 29th day of January, 1885 
[ L.. s.] EDWARD W. MAURER. 
Notary Public. 
NortTHERN District or New York, | 
(8 


Monroe ( ounty, 


United States Cireuit Court, Northern District of New York. In 
quity. 
Vacuum Orn CoMPpANY 
against . No. 3748. 


BurraLo LUBRICATING Co., Limited. j 


(re orge 3. Selden, bei Ing duly SWOPrh, doth de pose and Say the omis- 
sion from the bill of compl tint herein of an alle ation ch: arging the 
defendant with damages and profits was entirely inadvertent. I 
find on examination that a printed form was used in the prepara- 
tion of the bill of complaint herein, which form has, to my knowl- 
edge, passed unquestioned through many previous suits. During 
the entire progress of the case my attention had been devoted to the 

merits, and I had no intimation at any time prior to the hear- 
ob ing that any question would be raised with reference to the 
pleadings by the defendant herein. 


GEO. B. SELDEN. 


Sworn and subscribed before me this 29th day of Janu: ary, LSS5. 
[ 1. s. | JACOB SPAHN. 
Notary Public un and for Monroe County, N. y. 


1~- 


(Indorsed :) U.S. cireuit court, N. dist. of New York. 3748. The 
Vacuum Oil Company vs. Buffalo Lubr icating Oil Company, Limited. 
Petition for rehearing. T. G. Outerbridge, sol’r for compl’t, Roch- 
ester, N.Y. Filed Jan. 30,1885. Wm.8. Doolittle, clerk. 
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od Orde r ta She i}? f CLUS : 


United States Circuit Court, Northern District of New York. In 
equity. 
Vacuum Ot Co. ) 


f 


No. 3748 


is 


BurraLo Lupricatine Onn Co., Limited. } 


On filing petition for rehearing and accompanying affidavits 
herein, it is hereby ordered that the defendant show cause, at the 
next term of this court at Utica, on the 3d Tuesday of March, 1885, 
why the prayer of the said petition for amendment of the bill and 
for rehearing should not be granted, and it is hereby further ordered 
that the enrollment of decree herein be, and is hereby, stayed until 
the hearing and decision of the said application. 

Dated Jan. 30, 1885. 


WM. J. WALLACE. 


(Indorsed:) U.S. c’t e’t, N. dist. N. Y. In equity. No. 3748. 
Vacuum Oil Co. vs. Buffalo Lubricating Oil Co., Limited. Order to 
show cause. Filed Jan. 51, 1885. Wm. 8. Doolittle, clerk. 


oO A fhida fs Opposing i hearing. 


STATE OF New York, 
Northern District ot Ne if bork. County ol krie. } 


SS hs 


United States Cireuit Court. Northern District of New York. In 
Kquity. 


Tne Vacuum O11 Company, Complainant, 

ee ‘ ° ° No. Syl 1S. 

BurraLo Lupricatixne Or, Company. Limited, { ' 
Defendant. 


Charles B. Matthews, being duly sworn, deposes and says that 
he is the president of thi corporation defendant in the above-entitled 
cause, and resides in the city of Buffalo, in said county; that as such 
resident he has had the charge of the proceedings which have been 
fed and taken in the said cause on the part of the defendant; that 
the answer of the defendant, verified by this deponent, was filed on 
or about September 29, 1582, setting up the invalidity of the com- 
plainant’s letters patent, on the ground that Hiram Bb. Everest, 
named in the bill of complaint, was not the original and first in- 
ventor of the alleged invention or improvement described and claimed 
in the said letters patent, but that the same, prior to the supposed 
invention thereof, had been patented and described in various let- 
ters patent granted by the Governments of the United States and 
of Great Britain, which were particularly specified in the said 

answer; that the second claim of the complainant's pat- 
ov ent was plainly anticipated by the following prior letters 
patent of the United States, which were specified in the said 
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answer: Letters patent to M. P. Ewing, No. 58020, which are marked 
Defendant’s Exhilit P and set forth in defendant’s record at page 
100; letters patent to A. D. Higham, No. 54157, marked Defendant's 
exhibit Is and set forth in defendant's record at page oD; letters 
patent to Tait and Avis, No. 53559, marked Defendant’s Exhibit C 
set forth in defendant’s reeord at pages 61-62: letters prert nt to WV 
Lugo, No OS1L1S, marked Dy fendant’s Exhibit {) and Sel forth in 
defendant’s record at page 99, and that said letters patent or speci- 
fications and drawings thereof were produced in evidence and proved 
In the said caused on the 10th day of July, 1SS85, together with let 
ters patient to P. Il. Vanderweyde, No. 58005, also anticipatory of 
the Sime claim of said complainant's posal nt, which ure marke dl 1d 
fendant’s Exhibit [ and set forth in cd os lant’s record at page 6 
Depo nt further says that the fifth claim of th said _— lal 
“ant’s lette rs patent was plainly anticipat e by letters patent to Ter. 
bert W.C. Tweddle, reissue No. 2404, marked Defendant’s rE xhibit H 
and set forth in said auoswer and contain 7 mn cle te ndants it cord il 
pages HOH—OS 
Deponent further says that prior to the 10th day of July, ISSo, 
ill) amendime ht was made of the ds fendants wuuswer by stipulation 
which is contained in complainant’s printed record at pages 12 and 
id. in) and by which the following patents Were pleaded as matter 
anticipatory of the said complaimant’s letters patent and tl 
iQ) invention therein deseribed and el 


- 
claimed : La LLers patent of 

the l'nited Stutes to * I] Vanderweyde, No. OSOOS. marked 
Defendant’s Exhibit [and set forth in defendant’s record at pages 
6-70, and British letters patent to (george Hamilton, No. 14%, 
marked Defendant’s Exhibit S and set forth in defendant's record 
at pages 108-115, and that such letters patent or the specitica- 
tions and drawings thereof were produced in evidence and proved 
on the 10th day of July, 1883, pursuant to such amendment of such 
answer so made by stipulation, and that such last-named patents 
were plainly anticipatory of the matter of the fifth claim of said 
complainant's letters patent. 

And deponent further says that the said letters patent to Lugo, 
Defendant's Exhibit O, above mentioned, and to Vanderweyde, De- 
fendant’s Exhibit I, as well as letters patent to N. Milochau, No. 
09167, named in said answer, were plainly anticipatory of the twelfth 
claim of the said camplainant’s letters patent. 

And deponent further says that other cluims of the said com- 
plainant’s letters patent than those above specified were shown to 
be void by the prior patents specified and set forth in the said an- 
swer and in the said amendment thereof, made prior to July 10th, 
1883, and which were produced in,evidence and proved in the said 
cause on the said 10th day of July, ISS5 

Deponent further says that in the opening proofs in the cause the 
defendant was charged with the infringement of ten of the fourteen 

claims of the complainant’s patent, including said second, 

L] fifth, and twelfth claims by sald complainant’s expert. 
Deponent further says that the invalidity of the said sec- 
ond, fifth, twelfth, and other claims of the complainant’s letters 
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patent was pointed out and explained by expert testimony taken on 
the part of the defendant in said cause on and prior to the 15th day 
of August, A. D. 1883, as fully appears by the defendant’s printed 
record in said cause; between pages 17 and 38, and that when the 
complainant’s expert was recalled in rebuttal no attempt was made 
by him, after the introduction of the letters patent above specified, 
to sustain the validity of said second, fifth, and twelfth claims of 
said complainant’s patent. 

Deponent further says that the letters patent of the said com- 
plainant expired on the Srd day of September, 1884, and that, as 
shown by the complainant's printed record in this cause on page 79, 
at folios 38SS—9, on the 22nd day of December, A. D. 1884, at the 
closing of all the proofs in said cause, the defendant's counsel re- 
quested the complainant’s counsel to designate on which of the 
claims in complainant’s patent he would insist at the hearing that 
the complainant was entitled to recover, and that such request was 
refused by the complainant's counsel. 

Deponent further says that on the 25rd day of January, A. 1). 
ISS5, it was stated to the court by the complainant’s counsel in this 
cause, Mr. Creorge B. Selden, that no disclaimer had been filed in the 

Pate nt Othee in r J ct to the complainant’s letters patent. 
12 Deponent further says that he insists, as matter cf law and 
hat the complainant in this cause has un- 


as matter of fact. t 
, } ; . - . * . * } . , 
t layed to enter a disclaimer of void claims 


reasonably neglected or + 
of the said letters patent 

Deponent further says that the counsel for the defendant in this 
cause Was in attendance on the January term of this court during 
four days for the sole purpose of bringing on the hearing of this 
cause, and that deponent, as president of said defendant, was In 
attendance three days prior to such hearing, and that the cost and 
expenses of attendance on the part of the defendant at said January 
term exceeded the sum of two hundred dollars, and that the de- 
fendant’s bill of costs in said cause has been taxed and adjusted, as 
deponent is informed and _ believes, by the clerk of said court at the 
sum of $300.97. 


CHARLES B. MATTHEWS. 


Subscribed and sworn to before me this 26th day of February, 
A. D. 1885. 
[hes] CHAS. B. HILL, 
Notary Publie. 


THE VACUUM OIL CO, Vs. 
1S STATE OF NEW YorK, .. 
, . . . , + . . ee. ss. 
Northern District of New York, County Of rie, } 
United States Circuit Court, Northern District of New York. In 
equity. 
Tur Vacuum O11 Company, Complainant, 
is r a ‘ 
7 ‘ ~ . No. | 1S. : 
BurraALo Lupricatina Orn Company (Limited), De- { 7 : 


fendant. 


James A. Allen, being duly sworn, deposes and says that he re- 
sides in the city of Buffalo, in said county, and is of counsel for the 
defendant in the above-entitled cause ; that in the afternoon of Mon- 
dav, January 19, 1885, deponent took the train from Rochester for 
Albany to attend the term of this court to be held on the following 
morning in company with George B. Selden, Esq., the complain- 
ants ecounst |, and T. G., Outerbridge, its solicitor : that while on the 
said train the said George B. Selden came to deponent’s seat and 
voluntarily stated to depone nt in substance that he could now state 
to deponent on what claims of complainant’s patent he would ask a 
recovery at the hearing; that such claims would be the third, fourth, 
seventh, and eighth, and no others; that he could not have informed 
deponent sooner, as he did not know himself; had not before 

1] sufficiently examined the matter to say, and that immedi- ~ 
ately following such interview the said Thomas G. Outerbridge 
also came to deponent’s seat, and, continuing the same subject and 

excusing the delay in stating their position, said in substance that ‘ 
it had not been an easy matter on their side of the case to bring 
their minds to the giving up of so many of the claims of their 


patent as they were going to do. 


JAMES A. ALLEN. 


Subseribed & sworn to before me this 4th day of Mareh, 1885. 
CHAS. bB. HILL, 
Notary Public. 


(Indorsed :) United States circuit court, northern district of New 
York. Inequity. No. 5748. The Vacuum Oil Company, complain- 
ant, v. Buffalo Lubricating Oil Company, Limited, defendant. Affi- 
davits In opposition to mo. for rehearing, &ec. Corlett & Hatch, 
def’t’s solicitors, Buffalo, N. Y. Filed Mareh 18, 1885. W.S. Doo- 
little, clerk. 


45 Order Granting Rehearing & Amendment to Bill. 


At an adjourned term of the circuit court of the United States of 
America for the northern district of New York, in the second cir- 
cuit, held at Utica on the 17th day of March, A. D. 1885. 

Present: The Honorable William J. Wallace, judge. 


THE BUFFALO LUBRICATING OIL CO. (LIMITED). 


THe Vacuum Orn, ComMPpaANy 
against 


BurraLo Lurricatixna Orn, Company. Limited. 


| In Kquity. 
No. 3748. 


On the petition for rehearing and amendment filed herein and 
the affidavits read and filed on the part of the defendant, and after 
hearing George B. Selden, Esqr., counsel for the complainant, for 
the motion, and James A. Allen, Esqr., counsel for the defendant, 
opposed, it is ordered that the cause be reheard forthwith and that 
the complainant’s bill of complaint be amended by inserting after 
the sixth paragraph of the bill the following: “And your orator 
avers that the defendant has made and used, or caused to be made 
and used, the said patented improvement, and that it has derived 
large profits therefrom, but to what extent your orator is ignorant 
and cannot set forth, and that your orator has been deprived of 
large royalties by. reason of the aforesaid infringement of the said 

defendant and has incurred large damages by the said in- 
4G fringement of the said defendant.” 


WM. J. WALLACE. 
(Indorsed:) Equity No. 3748. U. S. cireuit court, northern 
district of New York. Vacuum Oil Co. vs. Buffalo Lubricating Oil 
Co. Order. Filed Mar. 17, 1885. Wm.8. Doolittle, clerk. 


i Amendment lo Bill. 
United States Circuit Court, Northern District of New York. In 
lquity. 
Tue Vacuum Orn Company 
i's. No. ay LS. 


BurraLto Lupricatinc Or Company, Limited. J 


Amendment allowed to complainant’s bill at an adjourned term of 
this court, March 17, 1885. 


After the sixth paragraph of the said bill insert the following 
amendment : 

“And your orator further avers that the defendant has made and 
used, or caused to be made and used, the said patented improve- 
ment, and that it has derived large profits therefrom, but to what 
extent your orator is ignorant and cannot set forth, and that your 
orator has been deprived of large royalties by reason of the afore- 
said infringement of the said defendant and has incurred large 
damages by the said infringement of the said defendant.” 

To the clerk of the circuit court for the northern district of New 

York: 

Please file the foregoing amendment to bill. 

Yours, &ce., T. G. OUTERBRIDGE, 
Solicitor for Complainant, Rochester, N. Y. 


Filed Mar. 19, 1885. 


W. S. DOOLITTLE, Clerk. 
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AS Order Dismissing Bill On Rehearing. 


At an adjourned term of the circuit court of the United States of 


America for the northern district of New York, in the second cir- 
cult, held at the United States court-rooms in Utiea on the 17 day 
of March, A. D. 1885. 


Present: The Honorable William J. Wallace, circuit judge. 


Tue Vacuum O11 Company, Complainant, 

"8. | In Equity. 

BurraALo Lupricatinc Orn Company, Limited, Defend- { No. 3748. 
ant. | 


This cause eame on to be heard at this term, and was argued by 
Mr. George B. Selden, of counsel for the complainant, and by Mr. 
James A. Allen, of counsel for the defendant; and thereupon, upon 
consideration thereof, it was ordered, adjudged, and decreed as fol- 
lows, Viz: 

That the letters patent dated September 3, 1867, No. 68426, granted 
to the Vacuum Oil Company, assignee of Hiram B. Everest, for an 
Improvement in apparatus for distilling petroleum, for alleged in- 
fringement of which this suit is brought (it being conceded by the 
complainant that no disclaimer has been filed), are null and void. 

And it is hereby further ordered, adjudged, and decreed 

1) that the complainant’s bill of complaint in this cause be, and 

the same is hereby, dismissed on the merits, and that the said 

defendant recover of the said complainant the defendant’s costs in 
this cause, to be taxed. 


WM. J. WALLACE. 


(Indorsed :) Equity No. 5748. U.S. cireuit court, northern dis- 
trict of New York. Vacuum Oil Co. vs. Buffalo Lubricating Co. De 
eree. Filed Mar. 17, 1885. W.S. Doolittle, clerk. 


And the costs having been taxed by the clerk in the sum of 
$370.12, wherefore let defendant, Buffalo Lubricating Oil Company, 
Limited, recover of complainant, The Vacuum Oil Company, the sum 
of three hundred seventy ,'%, dollars, its costs herein so as afore- 
said taxed, and have execution therefor. 

Whereupon the said pleadings, process, orders, and final decree, 
together with other papers in said cause, are duly annexed hereto, 
aud this deeree is duly signed and enrolled, pursuant to the rules 
and practice of the court, this 50th day of March, A. D. 1885, at 12 
o'clock and 30 minutes in the afternoon. 


W.S. DOOLITTLE, Clerk. 


(Indorsed:) Equity No. 3748. United States circuit court, north 
ern district of New York. The Vacuum Oil Company versus Buffalo 
Lubricating Oil Company, Limited. Enrolled_.decree. Corlett & 
Hatch, deft’s solicitors. Damages, §$ - costs, 370.12: total, 
$370.12. Filed the 50th day of March, 1885, 12.30 o'clock p.m. 
W.3S. Doolittle, clerk. 
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50 United States Circuit C’t, Northern Dist. of New York. In 
Equity. 


Tue Vacuum Orn Company 
Us. - No. Od S. 
Burrato LupricaTtinc Or, Company, Limited. } 


It is hereby stipulated that Adelbert Cronise, notary public, of 
Rochester, N. . oe be appointed il special examiner Lo take such eVi- 
dence and proofs in the above-entitled suit as may be adduced by 
the complainant herein. 

Dated Feb’y 9, 1855. 
JAMES A. ALLEN, 

Of Counsel for Defendant. 
T. G. OUTERBRIDGE, 


( omplt’s Soliculor. 


(Indorsed:) No. 3748. U.S. c’tec’t, N. dist. of N. Y. The Vacuum 
Oil Company vs. Buffalo Lubricating Oil Company, Limited. Draft 
stipulated for special examiner. ‘T. G. Outerbridge, comp!'t’s solic- 
itor, Rochester, N. Y. 


oO] Complainant's Proofs. 
United States Circuit Court, Northern District of New York. Equity. 


THe Vacuum Orn Company ) 
against oi 48. 
BurraALo Lupricatinc Or Company. } 


Testimony taken and proceedings had before me, as special exam- 
iner on behalf of complainant, pursuant to the annexed stipula- 
tion and notice and the order entered thereon. 


WepNesDAy, February 14, 1883—10 a. m. 

( ‘omplainant appeared by ae cn luterbridge, solicitor, and Creorge 
3. Selden, of counsel; defendant appeared by Mr. James A. Allen, 
of counsel. 

Complainant offers in evidence original letters patent No. 68426, 
issued to the Vacuum Oil Company of Rochester, N. Y., September 
3, 1867, for an improvement in apparatus for distilling petro- 
leum. 

o2 Same received in evidence and marked “Complainant's 
Exhibit Everest Vacuum Apparatus Patent.” 


Adjourned to 2 p. m. 


l—27 1 
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Same appearance. 

Dy consent of counsel proceedings adjourned LO Wednesday, Il“eb- 
ruary 2Ist, at 10.30 a. m., at 24 Power’s buildings, subject to the op- 
tion of defendant’s counsel to appear Monday, February 19th, at 
10.30 a. m., in case he shall notify complainant’s counsel of his de- 
sire to do so on or before Saturday, February 17. 

~ ADELBERT CRONISE, 


Special Kramine ig 


Monpbay, February 19, 1883—10 a. m. 
T. G. Outerbridge, for complainant; James A. Allen, for defend- 


ant 
by consent held open till 2 }). Ul. 
2 P.M. 
Same appearances. 
By consent adjourned to Tuesday, February 20, 1583, at 10 a. m., 
subject to further adjournment by telegraph. 
ADELBERT CRONISE, 


Spe cial kraminer 


Turspay, February 20th, 1SSS—10 a. im. 

7, of Outerbridge appeared for the complainant. 

At request of James A. Allen, l’sq., presented by telegraph, Mr. 
Outerbridge consenting, the hearing was adjourned to Monday, Ieb- 
ruary 26th, 1583, 10 a. m 

ADELBERT CRONISE. 
Special Examine rc 
Monpay, February 26th, 1888—10 a. m 


Same appearances. 


. 
ae 
7 + 
= 


WALTER Groves, being duly sworn, testified as follows: 


1. What is your name, age, residence, and oecupation ? 

A. Walter Groves; twenty-two; Buffalo; stillman. 

2. Have you ever been in the employ of the Buffalo Lubricating 
Oil Co., Limited ? 

A. I have. 

3. How long were you in the employ of said company ? 

A. A little over a year. ) 

tL. When did you commence working for said company, and when 
did you leave them ? 

A. In the fall of 1881. I left them in the fall of 1882. 

—. How many stills had the said company while you were em- 
ployed there ? ; 
A. Three. 

6. What kind of stills were these ? 

A. Two were common lubricating stills and one was a vacuum. 
7. What was the vacuum still used for? 

A. For making lubricating oils. 


'? 
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8. State as near as you can the shape and dimensions of this 
vacuum still. 

A. The shape was just the same as a boiler—a steam boiler; it 
was about ten feet long and about three and a half feet in diam- 
eter. 

9. How was the vacuum still supported in place? 

A. By brick-work. 
od 10. Was there a condenser employed in connection with 
the vacuum still ? 

A. There was. 

11. How was the vacuum still connected with the condenser? 

A. by pipes. | 

12. Can you state how many pipes there were? 

A. I think there were about five. 

13. Was there an exhaust pump used in connection with. this 
vacuum still? 

A. There was. 

14. Was there a condensing coil connected with the condenser? 

A. There was. 

15. State how the exhaust or vacuum pump was connected with 
the apparatus which you have described and how it acted. 

A. It was connected from the pump to a pipe right outside of the 
condenser, so that there would be a vacuum in all parts of the still. 
This would draw all the vapor and odor off and leave the oil re- 
maining in the still. 

16. What kind of steam did the Buffalo company use in the 
vacuum still ? 

A. Superheated. 

17. Deseribe the apparatus by which this steam was produced, 
superheated, and introduced into the vacuum still? 

A. The raw steam entered. into a casting which allowed it to go 
through a coil of pipe, and it came over into another casting aid 

then into a 2-inch pipe which led into the still. 
Oo 18. Where were these castings and this coil of pipe placed ? 
A. In the superheater or superheating furnace. 

19. Where was the superheating furnace located, with reference to 
the steam boiler and its furnace? 

A. Right by the side of the steam boiler. 

20. Describe the course of the smoke and products of combustion 
from the fire in the superheating furnace. 

A. It went through a hole in the back part of the superheater, 
through the flues of the boiler, and up the stack. 

21. How many pipes were there in the superheater and what were 
their size? 

A. There were five coils or series of one-inch pipe placed one above 
the other. 

22. How were these pipes attached to the castings, which you 
mentioned, through which the steam passed ? 

A. They were screwed in 
25. What was the size and shape of these castings ? 
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A. They were long and round, with a two-inch opening at the 
end. 

24. Where were the one-inch pipes of the superheater screwed into 
these hollow castings ? 

A. In the bottom or under side of them 
25. Describe the apparatus by which the superheated steam was 
introduced into the vacuum still. 

A. It entered a coil that was in the still—about inch pipe, as near 
as I cay recollect; there was one pipe above the other, and then they 
lay side by side in the still. The steam cireulated through this coil 
and was let out again at the head of the still to keep up a cireula- 

tion; then there was two small pipes that would let the super- 
56 heated steam go right into the oil; these last two pipes had 
holes in them. 

26. Describe the apparatus used by the Buffalo company to deter- 
mine tie hi ight of the oil in the vacuum still. 

A. It was a class rauge attached to the still, so that the oil would 
rise in the glass as it rose in the still 

27. Did you see this whole apparatus, consisting of a steam boiler, 
steam superheating furnace and pipes, vacuum still and its attach- 
ments, in practical use prior to the first of June, 1882? 

A. I did. 

28. For what purpose was this apparatus which you have deseribed 
employed ? 

A. For making lubricating oil from petroleum. 

29. At what kind of work were you employed while you were in 
defendant's refinery t 

A. Running stills. 

30. What apparatus was used by the defendants to colleet the dis 
tilled oil from the condenser and condensing coils ” 


A. It was a pump 

ol. Anything else ? 

A. ‘There were pipes that it run into and receivers 
2. llow many receivers were there ? 


A. Two. 
35. Where were these receivers located with reference to the Con- 
densing coil ? 
A. They were right under the condenser. 
o4. So that the distilled oil could run from the condenser and 
condensing coil into the receiver ? 
7 A. Yes, sir. 
30. Have you worked in any other refinery since leavii 
defendant’s employment ? 
A. Yes, sir; in the Pheenix oil refinery in Buffalo. 
36. In what capacity were you employed there ? 
A. Running stills. 
37. Have you seen the vacuum still and connected apparatus used 
by the Vacuum Oil Company at their works in Rochester, N. Y.? 


ig 


Objected to as irrelevant and immaterial 


A. l have. 
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35. State whether or not the vacuum still and apparatus used by 
the Buffalo Lubricating Oil Company while you were in their em- 
ploy is substantially similar to the still and apparatus which you 
saw at the works of the Vacuum Oil Company in Rochester ? 

Objected to as grossly leading and an improper method of arriv- 
ing at a description of the apparatus used in defendant’s works. 

(Juestion waived. 


39. Is there any difference between the still and apparatus used 
by the defendants the Buffalo Lubricating Oil Company, Limited, 
while you were in their employ, and the vacuum still and apparatus 
which you saw at the works of the Vacyum Oil Company in Roches- 
ter, N. Y.? And, if so,state what it is. 

The second objection to the last preceding question is renewed ; 
also the evidence is immaterial and incompetent. 


A. I ean see no difference, only the works at Rochester are much 
larger. 
oS 10. Have you made or caused to be made a model repre- 
senting the vacuum still used by defendants herein? And, if 
so, please produce the same. 
A. I have. (Witness produces the model.) 
41. Does this model now produced by you substantially represent 
the defendant’s vacuum still ? 


Objected to as leading. 


A. It does, as near as I can recollect it. 

12. Does this mudel represent the steam boiler and superheating 
furnace used by the defendant ? 

A. It does. 

3. And does it also represent the vacuum still, condenser, goose- 
necks, condensing coil, receiver, vacuum pump, and connecting 
piping used by the defendants while you were in their employ ” 

A. It does, as nearly as I can recollect. 

44. Of what material is the’ water tank in which the condenser 
and condensing cvils are located in the defendant's works ? 

A. Wood. 

45. And this tank in the model is made of sheet brass? 

A. Yes, sir. 

46. I notice two holes or openings in one of the ends of the vac- 
uum still in the model; what are these openings for in the work- 
Ing apparatus used by defendants ? 

A. One is a man-hole, the other is an eye-hole. 

47. They are left open in the model in order that by removing a 
loose head in the opposite end of the stilla person may look through 
the still? 

A. Yes, sir. 
oo 48. State, as near as you can, the time when you first saw 
the vacuum still and apparatus, such as you have described, 
In practical operation at the defendant’s works. 
A. In the latter part of October, in 1881. 
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19. And you saw the same vacuum still and apparatus in practi- 
cal use from time to time thereafter until you left the works? 
A. I did. 
50. State whether the vacuum still and apparatus which you saw 
at the vacuum works in Rochester was a single or double still and 
apparatus. 


Objected to as immaterial. 


A. A double. They have both double and single. | Saw both. ' 
51. Which apparatus, the single or double, did you refer to in 
comparing the Buffalo company’s vacuum still with the Vacuum 
Oil Company's vacuum still? 


A. The sing 


— 


Se 


Mode! offered in evidence, received, and marke: Complainant’s 
Exhibit Model Defendant’s Vacuum Still. 


Adjourned lo 2 p. mm. 


Monpbay, February 26 —2 p. m. 
same appearance. 


Recross-examination by Mr. ALLEN: 


92 X. You say you are a stillman? 
A. Yes, sif. 
De » ln whose employ f 
A. I have been working for the Phoenix. 
60 o+ X. In whose employ are you as a stillman? 
A. lam In no one’s employ at present. 
09 X. What is your present employment, and for whom are you 
employed t 
A. Tam not employed by any one at present, and am not doing 
anything at present, only as a witness In this case. 
o6 X. For how long a time has your sole employment been as a 
witness In this case ? 
Oly ected to as immaterial. 


A. I cannot exactly tell that. 

o7 X. ‘Tell me as nearly as you can. 

A. A couple of weeks, anyway, I have been at this model. 
08 X. Who procured your services ? 

( bjected to as Immaterial 


A. Mr. Curtin; I don’t know his given name. 

59 X. Where were you when Mr. Curtin found you? 

A. Working for the Phoenix. 

60 X. At what date did you leave the Phoenix? , 

A. I ean't gc1Ve the date for that. 

61 X. Give it as nearly as vou are able. 

A. As near as I can come at it, when [ left them and came to 
work at these things. 

62 X. I want to know if you can answer directly when you left 
the Phoenix ? 
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A. I cannot now. 

63 X. The Pheenix is located in Buffalo? 

A. Yes, sir. . 

61 64 X. You are now located in Rochester? 
A. For the present. | 

65 —. Under what arrangement did you change your employ- 
ment from the Phcenix and come here ? 

A. I don’t know as any special arrangement at all. 

66 X. Previous to doing it did you receive money ” 

A. No, sir. 

67 —. Have you received money for doing it? 

A. I have not. 

68 X. Has any one agreed to pay you money for doing it? 

A. They have not paid me for leaving the Pheenix; I have not 
received any money. 

69 X. T understand, then, that what you have been doing here 
has been without compensation and without expectation of compen- 
sation ! 

A. Ll expect to get pay for my time; my time Is my money. 
70 —. Has anything been paid you on that account ? 
A. No, sir. ) 


All the preceding cross-examination of this witness is objected to 


° 


as immaterial. 


71 X. What arrangement ts there as to your rate of compensation ? 


A. | was to have more than I was getting for the time I am here. 
72 X. And for how long a time are you to be under employment 


here? 
A. Till the trial is over, I suppose. 
G2 73 X. Have you any engagement in regard to doing work 
in the complainant's works? 

A. No, sir. 

74—. Did you leave the Pheenix without giving them any no- 
tice? | 

A. No,sir; Iasked for ny time and they Lave ittome. I should 
think that was notice enough. ‘That is the way I did with the Buf- 
falo works. 

7” X. How much previous notice did you give to the Pheonix ” 

A. I did not give any previous notice, nor did I to the Buffalo 
works. 

76 —. What wages did you get at the Pheenix ? 

A. I got twenty cents an hour—two dollars a day. 

77 X. After you quit the Phcenix and engaged to come here did 
you make your boast in Buffalo that you now had got plenty of 
money? 

A. Not that I know of. 

78 X. What was your occupation in Buffalo before you went to 
work for the defendant ? 

A. I was not at work in Buffalo before I went to work for defend- 
ant, 
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79 X. How long was you in Buffalo before you went to work for 
defendant ? 


Both law questions objected to as immaterial. 


A. I can't exactly tell that, either. 
SO X. I want to know, to the best of what you can remember? 
A. You will be apt to want. 
633 S81 X. Were you employed as stillman of the vacuum still 
in the defendant’s works? 

A. No, SIT. , 

S2? X. Your main work there was to shovel coal, was it not? 

A. I think they had a man by the name of Jo. Conners to do that. 
| run stills when I was there. 

S38 X. What two stills? 

A. Their two large stills. 

S4 X. Who else ran them ? 

A. Dick Porter did for awhile, I guess, while I was there. 

SD - Who else while you oe there ? 

A. No one that I know of. 

86 X. Was that your first work in an oil refinery ? 

A. That was the first. 

S87 X. Previous to that had you smuggled goods between the 
L'nited States and Canada? 


Cb ected LO as incompetent and immaterial. 

A. I took over some samples of vacuum oil for Matthews. The 
custom-house officers looked at it, but said it was all right. 

SS X. Have you ever smuggled matches from Canada ? 

Same objection. 

A. | brought a box of matches over once and Matthews bought 
them of me—lI rank Beardslee, I should say. 

SO XN. Have you ever smuggled tobacco from Canada ? 

Same objection. 
64 A. I never smuggled anything from Canada at all. 

90 X. Have you ever been in jail for smuggling ? 
same objection. 
A. Iam here; it don’t look as if I had been in lately, anyhow. 


Cross-examination closed. 
Redirect by Mr. SELDEN : 


1. Who Wils ‘rank Beardslee ? 

A. Mr. Matthews’ brother-in-law. : 

92. Was he employed in the defendant’s works ? 

A. Yes, sir. 

03. While you were employed at the defendant’s works was it 
their custom to keep their premises locked up so as to entirely ex- 
clude visitors ? : 

A. It was 


hat. 
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%4. Was the vacuum still and apparatus in the defendant’s works 
enclosed within a building which was kept locked and to which 
only a few of the employe s had aecess ? 

A. Yes, sir. 

05. Were you one of the « mployees who had access to the vacuum 
still? 

\. Yes, sir. 

96. What daily wages did Mr. Curtin agree to give while you 
were at work on this job, preparing the model, and testifying in this 
case ¢ 

A. He told me that I should have what I thought was a good fair 
and square day's wages. : 

97. Have you been sick during the greater part of last week ? 
HO A. I have. 
98. So that you were unable to attend to this case 

A. Yes, sir. 

99. Did you consult a doctor about your sickness? 

A. I did. 

100. Do you know of any party éxcept yourself who knows about 
the construction of the defendant’s vacuum still and who is not 
now in the employ of defendant? 

Objecied to as not a fact pertinent to be proved on direct or re- 
direct examination. 


A. I do. 
101. Who ts it? 
102. Anybody else? 


A. No, sir 

Kxamination of witness — 

Mr. Selden objected to all the cross-examination as immaterial. 
WALTER GROVES. 

Taken read, subseribed, and sworn to before me Keb. 26, LSS3. 


ADELBERT CRONISE, 
Notary Public and Sp. kx. 


duly sworn for complainant and exam- 
ined by counsel, testified as follows: 


. 
Rurvs F. Oscoop, being 


— 


1. State in full your name, age, residence, and occupation. 
A. Rufus F. Osgood; age, 51 years; Rochester, N. Y., 240 North 
St. Paul street; solicitor of patents. 
66 2. What experience have you had as an expert witness in 
itigations regarding patents before the United States courts? 
A. I have frequently given testimony in such cases for the past 
fifteen or twenty years. 
3. Have you read Complainant’s Exhibit Everest Vacuum Appa- 
ratus Patent, and do you understand the invention therein described 
and claimed ? 


y— 27 | 
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A. I have read the patent and understand the invention described 
and claimed. 

1. Have you read from the record in this case the testimony of 
complainant’s witness, Walter Groves? | 
A. I have. 

5. Have you examined the model introduced by complainants 
aid marked Complainant’s Exhibit Model Defendant’s Vacuum 
Still ? 

A. I have. 

6. Do you understand the construction and operation of the 
vacuum still used by the defendants at their works in Buffalo, N. 
Y., as described by said witness Groves and as illustrated in the said 
model ? 

A. I do understand the construction and operation of the still. 

7. Please compare the defendant’s vacuum still and apparatus 
with the vacuum still and apparatus described in the said Everest 
patent; state their resemblance and difference, if any, and state, 
also, whether, in your opinion or not, the defendant's said vacuum 
sill and apparatus embodies or contains any of the invention de- 
scribed and claimed in said patent, and state your Freason for any 
opinion you may express | 


Adjourned lo Op. m. 


67 SP. M. 
same appearance 

Defendant's counsel objects to the last question on the ground that 
witness has no knowledge of defendant's works and has not the 
means ol making the comparison asked for. 

Complainant's counsel states to witness that in giving his answer 
to the last question he will have reference to defendant’s vacuum 
still and apparatus as described by the witness Groves and as illus- 
trated by Complainant's Exhibit Model Defendant’s Vacuum Still. 

Defendant’s counsel further objected that the model referred to is 
not proved, and that it is incompetent for the witness to put a con- 
struction as a witness as to what Is proved by the witness Groves. 


A. I find from the testimony given by the witness Groves, and as 
shown in the model defendant's vacuum still, that the defendants 
use a vacuum still or retort in the shape of a boiler or elongated 
vessel lying horizontally, in which the oil is to be placed for distill- 
ing. <A series of goose-necks extend from the top of the still and 
open at the opposite end into a condenser, which lies in a tank of 
water. ‘These goose-necks are arranged at intervals apart so as to 
convey the vapor from all parts of the still in as direct line as pos- 
sible to the condenser. Beneath the condenser is a coil of con- 
densing pipe which opens from the condenser resting in .the water 
tank, thence extends outward through the water tank and connects 
with branch pipes which open into receiving vessels underneath the 
water tank and so low that the condensed oil will flow into the re- 
eeiver by gravity 
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A boiler is used for generating steam, which is taken off at the top 

by a pipe connected with the steam room. Alongside of the boiler 

is a superheating furnace, whose interior space connects with 

65 the boiler space by a port or opening at the end furtherest 

from the smoke pipe. In this port is a damper for controlling 

the draft from the superheating furnace. The draft from the fur- 

hace passes through the port into the furnace space of the boiler, 

passes through the flues of the boiler, and escapes into the smoke 
pine, 

In the superheating furnace are arranged a series of coils of steam 
pipe, which rest upon supports, their length standing vertically. 
These pipes at one end connect with the pipe which extends from 
the dome of the boiler. The other end of tnese pipes in the furnace 
connect with an eduction pipe, which extends to the still or retort. 
The steam as it passes through the pipes in the furnace becomes 
superheated. The end of the eduction pipe, which extends from 
the superheating furnace, passes into one end of the still or retort, 
extends through the length of the same in a series of coils, whose 
length stands vertically, resting in the body of oil in the retort, and 
finally passing out. 

rom the eduction steam pipe, which extends from the super- 
heating furnace, a branch passes downward and connects by lateral 
branches with pipes which pass through the end of the retort, rest- 
ing in the oil and provided with perforations by which live steam is 
Inye cted into the body — O)l. 

At one end of the retort is an elbow-shaped pipe connecting with 
the interior and having a scale, by which means the height of oil in 
the retort can be seen at any time. 

An exhaust pump is connected by pipes with the receiver under 
the water tank, by which means the air may be exhausted through 

all the connections back to and including the retort. 
Oo) I find in this apparatus that the construction and arrange- 

ment of the still or retort is similar to that described in the 
Exhibit Everest Vacuum Apparatus Patent and forming the subject- 
natter of the second claim in that patent. That claim covers the 
construction ofa horizontal elongated cylindrical or elliptical vacuum 
retort for petroleum, arranged and operated in the manner and for 
the purpose therein set forth. The advantage of this form of re- 
tort, as I understand it, over the upright form ordinarily used is 
that it presents a larger surface of the oil in a thin bedy than in the 
upright form, and therefore a greater degree of heat can be applied 
by the pipes resting in the oil and more rapid vaporation can take 
place. by this form of retort str ught le ngths of heated pipe can be 
used, these le neths rest! ng within the body of the oil, and therefore 
a large radiating surface is attained which cannot be attained in an 
upright still. By this form of the still also a series of gouse-necks 
can be attached for carrying off the vapor, being distributed over the 
whole length of the still and conveying off the vapor by a direct 
course. 

I find by the te sstimony of the witness Groves and by reference to 
the model that the still or retort used in defendant’s apparatus is of 


THE VACUUM OIL CoO. Vs. 


soge 
opt) 


the horizontal elongated cylindrical form described in plaimtilf’s 
patent and claimed in the second claim, and therefore I think It Is 
an ‘ofringement of this second claim. 

| also find in de‘endant’s apparatus, as desertbed by witness 
Groves and shown in the model, that a series of goose-necks are 
used, whieh connect the horizontal recor with the condenser in the 
water iank. ‘T’.is construction is subs.antially the same as that de- 
scribed in pla‘ otiff’s patent and shown in his drawings. By the use 

of the serves of goose-necks the exhaust which Is produced 
70 DY the action of the pump is distributed through these goose- 

necks by means of the condenser and is applied equally over 
the whole suriace of the still, so that the action will be uniform 
from end to end of the still and there will be less tendency to draw 
the oil over from the still than where a single goose-neck Is used, as 
in common siills. The action is also more effective In drawing off 
all the vapors uniformly, as their passage is direct from all parts of 
tie siill; whereas in common stills with a single goose-neck the 
passage is indirect to meet the point of escape ; therefore the Vapors 
are kept free in the revort and a more rapid distilling action 1s pro- 
duced. 

I find the third claim in complainant’s patent covers the use in 
a vacuum still of two or more goose-necks connecting the still with 
the condenser so as to distribute the exhaust in the still, thus pre- 
venting the drawing over of the oil, at the same time facilitating 
the escape of the vapor; for.this reason I think defendant's appara- 
tus is an infringement of this third claim. 

[ find that the fourth claim in the plaintiff's patent claims so 
combining i capacious condenser or condensers with a retort or 
retorts and the cond: nsing coll or coils that such capacious COl- 
denser or condensers will serve as a check to diminish the direct 
action of the exhaust pump Upon the oil in the retort. 

The draw Ing shows the condenser as connected with the retort by 
the LOOSC-11CK ks by fore deseribed and beneath the condenser a COll- 
densing coil of pipe, which rests in the water tank. 

| find the same construction described by the witness Groves and 
shown in the model, the condenser being connected with the retort 
by a series of voose-necks and a condensing coil of pipe being used 

under the condenser in the water tank. 
71 by the use of the large condenser interposed between the 
condensing pipe and the retort the force of the exhaust is 
broken or diffused over a large surface and the drain upon the 
retort 1s divided Into il lares number of passages, SO that no sudden 
impulse will tend to draw the oil over, as it would if the whole 
force of the exhausi acted through a single pipe. 

[ understand the fourth claim in the complainant’s patent to 
eover the combination of the retort. the large condenser connected 
with the retort by il series of roose-necks, and il condensing pipe 
under the large condenser, whereby, when the exhaust is applied, 
the large condenser breaks its force upon the retort. 

The defendant's apparatus embodies this combination and operates 
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in this manner, and for this reason [ think it Is an infringement of 
the fourth claim of plaintifl Ss patent, 


Adjourned to 27th, 9 a. m. 


Puunspay, February 27, IS8S5—9 a. m 


same appearance. 
Witness Oscoop continues 


The fifth claim in complainants patent covers the receivers located 
below the condenser and between the vacuum peuthy and condenser 
in such a position that the distilled oil pAISSes from the condenser to 
the receiver by its own grayity and without passing through the 
. by which means the action of the 
pump dows not interfere with the deposit of the oils nor does the 
deposit of the oils interfere with the action of the pump. I under- 
stand this claim to cover the combination of a condenser, a recelv- 
Ing vessel, and an exhaust pulp, the receiving vessel being located 

lower than the condenser, so that the oil will run from the 
42 condenser into the receiver by its own weight, and an exhaust 

PUlOp Cone cted bv cL poiypy with the receiver In such a man- 
ner that the exhaust through the receiver will not interfere with 
the flow of the oil. 

| find this combination in defendant’s apparatus, the condenser 
being located higher than the receiver and allowing a free passage 
of the oii from the condenser to the receiver by its own weight, and 
the exhaust pumps being connected with the receiver in such a man- 
ner as to produce the exhaust through the apparatus without Inter- 
ference with the flow of oil. Tor these reasons | think defendant's 
apparatus infringes the fifth claim of defendant's patent. 

The seventh claim of complainant’s patent covers the combination 
of the vacuum still fer petroleum, a steam generator, and an inde- 
pendent superheating furnace for superheating the steam. I un- 
derstand this claim to cover the combination of these parts broadly, 
so that as the steam is generated in the boiler it passes through the 
superheating furnace, becomes superheated, and in this heated con- 
dition pAISSses dire etly into the retort or still through the coils of pipe 
therein, and finally escapes. 

| find this combination in defendant’s apparatus, consisting of the 
boiler, in which the steam is generated, the superheating furnace 
alongside of the boiler through which the steam pipes pass, and the 
still or retort connected with the superheating furnace by a steam 
pipe, which allows the superheated steam to pass through the coils of 
pipe inside the still. This construction is an infringement of the 
seventh claim of complainant’s patent. 

The eighth claim of complainant’s patent embodies the 

o saine combination asthe seventh claim, but in a more limited 
form, as it consists in constructing the independent super- 
heating furnace alongside of the boiler in such a manner that the 
same fire used in the superheating furnace is conducted through a 
flue space (which I have called a port) at the rear of the boiler, and 


pipes connected with the pum 
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thence passes into the furnace space of the boiler and assists In gen- 
erating steam in the boiler, thus economizing in the use of fuel and 
increasing the effective capacity of the distilling apparatus. 

| find this same construction in defendant’s apparatus, as deseribed 
by Groves, the same consisting of a superheating furnace lying along- 
side of the boiler and having a flue space or opening at the rear end 
connecting the interior of the superheating furnace with the furnace 
space of the boiler; therefore I think defendant's apparatus Is an 
Infrinas ment of the eighth claim of the complainant’s patent. 

The ninth claim of complainant’s patent covers the superheating 
furnace, provided with numerous sections of small pipes connected 
with the main pipes for induction and education of steam In such 
manner that the straight pipes are used inside of the superheating 
furnace instead of coils, thereby presenting al larger amount of heat- 
ing surface than is ordinarily attained, increasing suitable heat with- 
oul dang I of explosion. 

[ find a similar construction in defendant’s apparatus. The steam 
pipes within the superheating furnace being arranged in straight 
lengths standing lengthwise of the furnace, arranged in a similar 
way, and I regard this construction in defendant’s apparatus as 
being an infringement of the ninth claim in complainant’s patent. 

The cleventh claim of complainant’s patent covers the re- 
74 tort or still provided with a series of straight heating pipes 
extending horizontally through the still, the lengths of pipe 
standing in a vertical plane instead of being in coils, as is the case 
in common stills. By this arrangement a greater surface of heat- 
ing pipe can be got in a given space, and it is also specially adapted 
to the form of the still, which is elongated and stands horizontally 
instead of upright, as in common stills. These lengths of straight 
pipe extend from end to end of the still and are easily applied and 
removed. The coil pipe used in ordinary stills could not be easily 
applied in this form of still, and if applied it could not be easily re- 
moved for repairs. This straight form of pipe, also, is best adapted 
to rest in and be covered by the body of oil in the still. 

| find this same construction of the pipes in defendant’s apparatus, 
and consider the same an infringement of the eleventh claim of the 
complainant’s patent. 

The twelfth claim of complainant’s patent covers a gauge consist- 
ing of a pipe connected with the still or retort in such a manner 
that the oil can flow into the gauge and its height be indicated by 
scale marked on the gauge,so that the height of the oil in the retort 
ean be known at all times. 

The thirteenth claim of complainant’s patent covers the combina- 
tion of a steam generator, superheating furnace, and a vacuum ap- 
paratus. The vacuum apparatus consists, as I understand it, of the 
retort or still, the roose-necks, the condenser. the receiver, and the 
exhaust pumps, with suitable connections to make them operative. 
| find this combination shown in defendant’s apparatus substan- 
tially as described in complainant's patent, and consider it an in- 
fringement of the thirteenth claim. 


- 
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79 Cross-examined by Mr. ALLEN: 


8 X. Have you made any siudy of the state of the art in respect 
to the claim of this patent which you have embraced in your testi- 
mony? 

A. Nou specially. 

9 X. Whea you were called as a witness yesterday afternoon what 
amount of previous study and examination had you given to this 
case | 

Oljected to as incompetent and immaterial. 

A. Very little at that time, but I had previously been familiar 
with the subject, having obtained the patent originally and talked 
frequently with the inventor at that time on the subject. 

10 X. When you were first called yesterday had you seen the 
model about which you were expected to testify previous to your 
coming into this rootunl 4 

Objected to as incompetent and immaterial. 

A. I had not. 

11 X. How recently prior to your coming in to testify had you 
read over the Evers. apparatus patent, on which this suitis brought ? 

A. I cannot sav; it was quite a number of years; I had read it, 
however, yesverday before coming In. 

12 X. But not previous to yesterday since about the time that pat- 
ent was granted ? 

A. I think I examined it from time to time for some time after 
the patent was granted; it is my opinion that I have not read it for 

ten or twelve years until yesterday; perhaps longer. 
76 13 X. Are you acquainted practically with the manufact- 
ure of oils from petroleum, or have you had any experience 
therein ? 

A. Iam not, and have had no practical experience. 

14 X. Did you personally prepare the specification or drawing of 
the Complainant's Exhibit Everesi Apparatus Patent ? 

A. I think I prepared the specification from a rough draft made 
by Mr. Evevest, the inventor; I don’t think I made the drawings. 


(Juestion objected to as immaterial. 
15 X. Was not this specification drawn by Mr. Hyatt, who was 


; 


associated with you at that time ' 

Same objection. 

A. No, sir; but I think the drawings were made by Mr. Hyatt. 

16 X. Had you previously drawn specifications in other cases of 
vacuum apparatus for distilling petroleum, or was this the first 
specification of that nature which you had drawn ? 

Same objection. 

A. I had drawn others before 

17 X. For what inventors ? 


Same objection, 
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A. Mr. P. Ewing was one. I think, also, I had drawn some for 
Mr. Everest before, but could not tell without refreshing niy memory. 
IS X. \ny other ? . 


sam objection. 


A. No others occur to my mind now. 
Vi 19 X. Is your acquaintance with the state of the art prior 
to the Exhibit Everest Apparatus Patent limited to the pat- 


ents referred to in your answer to the 17th cross-ques tion ? 


Same objection. 


a. 3 think not. I had more or less general knowledge about 
vacuum stills prior to that time. 

20 X. At the date of this pate nt was a horizontal elongated eylin- 
drical retort for petroleum new ‘ 

A. It was, so far as | am aware. 

21 X. Supposing such a retort was shown prior to that time in 
humerous patents relating to the manufacture of petroleum, what 
effect would such a fact have on what you have said in answer to 
the last question of the direct examination relating to claim two of 
the apparatus patent ¢ 

If it were a vacuum still and were constructed with all the 
conditions necessary for the attachment of all the other parts neces- 
sary to operate in connection with it in the manner described, | 
should Sy it would anticipate the claim. [ think much would de- 
pend poll circumstances. 

22 X. A vacuum still with one goose-neck from the retort to the 
condenser was well known at the date of apparatus patent, was it 


not? 
A. Yes: I think so. 
23 X. That being the case, weuld there be invention in making a 


vacuum retort with two goose-necks leading from the retort to the 
condenser ; in other words, would there be any invention in a mere 
duplication of parts t 
A. There is no invention in a mere duplication of parts 
75 where there is no difference in the effect produced, where one 
merely adds to the other, but where a duplication produces a 
difference in effect or makes a thing operative where a single part 
would not be operative, then there is invention. In a long vacuum 
still, such as described, if a single gouse-neck would cause a drawing 
over of the oil by the action of the pump, and if the vapors had to 
be drawn from the still from one end to the other by indiréet force to 
find an exit, | think the use of two or more of the goose-necks, by 
which these difficulties are obviated, would be patentable. 

24 X. Assume that the effect with the duplications is of the same 
kind as without it and varies only in the degree of the effect, would 
there be invention in such duplication ? 

A. I don’t think there would. 


Adjourned to 2 p.1 


for 
ry. 


or 


it 
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Same appearance. 

25 X. Have you any such practical knowledge of the working of 
the apparatus In the complainant’s apparatus patent that you are 
able to say that the duplication of goose-necks does prevent the oil 
Irom being drawn over, or, if any, what amount ofl duplication Is 
necessary to prevent the oil being drawn over? 

A_ I have no knowledge upon that subject from practice. 

26 X. So far as facilitating the escape of the vapor by Increasing 
the number of goose-necks Is concerned, can you give any formula 
or rule for such an increase, or state at what point further increase 
of the number of goose-necks would cease to facilitate the escape of 
the vapor” 

A. I cannot. 
7 27 X. From what knowledge you have of the state of the 
art was it a new thing at the date of this patent .o locate a 
receiver or receivers of the distillate beneath the condenser so that 
the distilled oil would pass into such receivers by its own gravity ? 

A. It was, so far as | know, but I do not predicate the fifth claim 
upon so broad a basis as that. 

28 X. How, then, do you restrict it? 

A. In view.of the statement of the nature of the invention in the 
second paragraph from the bottom of page one of the specifications 
of the Everest vacuum apparatus patent I should say that the 
claim would be held to the combination of the condenser, the re- 
ceiver, and the exhaust pump arranged in a peculiar way, viz., 
the condenser being placed higher than the receiver so that the 
oil will run into the receiver by its own weight, and the pump 
being connected with the receiver in such a manner that it does 
not interfere with the pussaye of the oil, neither does the passage 
of the oil interfere with the action of the pump. I think this is 
what I stated in regard to the fifth claim in my direct examination. 

20 X. You are acquainted, are you not, in apparatus for distilling 
petroleum with the receiver of distillate being located in a lower 
plane then the condenser prior to this Everest patent? 

A. I do not now recall an instance, though I do not know but 
there mav be such a one. 

30 X. Were superheaters known previous to the date of this 
patent ¢ 

A. Yes, sir; for general purposes. 

31 X. Were they known in connection with stills for refining 
petroleum ? 

A. Not to my knowledge. 


80 32 X. Do you think, then, that at the date of this patent 


au superheating furnace connected with an apparatus for dis- 
tilling petroleum was a novelty? 
A. I have no knowledge. It was new so far as I know. 
33 X. In your answer bearing upon the seventh claim of this 
patent as given by you in direct examination you have assumed, 
have you not, that it was new? 


6—207 
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A. | have assumed that the pry pe Fo expressed in the 7th 
claim was new. and | _ pose that it was—that is,a vacuum still, 
an steam generator, and an ind yn ob hit super heating furnace 

ot X. At the date of Ev rest’s invention vacuum stills—vacuum 
stills for pe ga um—were old, weve they not? 

A. Yes, S] 

ed . steam renerators Were old? 

A. You ah ce ; 

oO X, a rheating furnaces for heating steam were old ? 

A. Yes, si 

od X. but you suppose they had never been pul together before 

A. I suppose not. Of course it is necessary to use with the com- 
bination of these three parts such additional parts or connections, 
such as pipes, as will make an operative arrangement. [It Is ne 
sary to use a steam conte ction betw chi the generator and the SUuper- 
heater ana i steam connection between the superheater Unie the 
still. The use of these connections follows from necessity, though 

not mi ntioned In { he « ‘aim. 
8] 38 X. Leall your attention to the pipes within the retort 
in Complainant’s Exhibit Model Defendant's Vacuum Still, 
and I ask you w li ther, if the longitudin: il sections of these poly 
were arranged within the retort in a lateral position relatively to 
each othe r inst ad ofa vertical Olle, the ( leventh claim of this prarle hil 
would, ln vour opinion, be Infringed ? 

A 5 have some doubt in re vard to that. Dy arranging them Vcr- 
tically, as shown, I think there are some advantages, as ti ‘V stand 
side by side and oceupy less space, and the heating capacity will 
therefore be increased and a better action of the still will be pro 
dueed. Then there might be SOC advantage - in It moving tha lik 
from the still, which perhaps do hot uncle rstand, hot Ly ier Prac 
tically acquainted with the works, but I am not prepared to say 
whether or not the ditlerence mn position would be patentable. 
There is One advantag which woul be Common LO both forms Ol 
the pipes, and that is that they are made in straight lengths, and in 
that form are adapted to extend from.end to end of the elongated 
still, furnishing a heating surface the whole length, and from their 
straight form being in condition to be easily removed from the still. 
In view of these facts, it seems to me a suflicient novelty to cover 
either the vertical or atte il form of the pipes. It si ems to me 
that the novelty consists more in the use of straight pipes fitted 
into the elongated still, and — clally adapted to that form of still 
in contradistinetion to an upright sti i, than in anv peculiar way in 
which the pipe stand. 

ov X. You are under the impression, then, as I understand it, 

a What you know of the stat of the art that at the date 
$2 { Kverest’s invention straight steam pipes running length- 
wise in a petrole um still were unknown ? . 

| don’t know anything about that lt woul | be mere (TLIECSS - 
work on my part to say it was so; but I think there is a special re 
lation between the peculiar form of the still used in this case and 
the steam pipes used within it. Straight steam-heating pipes of a 


“) 
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similar form for heating purposes were old, I think, at the date of 
this invention. 

40 X. But the basis 6f claim eleven in the patent is rested, is it 
not, on the position “ placing the small sections of heating pipe in 
the retort in an upright position ?” 

A. From the form in which the claim is drawn it might be so in- 
ferred. I should consider the novelty of the claim, however, to be 
the combination.of the horizontal, elongated still and the series of 
steam pipes within the same arranged in straight lengths and so 
located as to attain the most effective action of heating and to be 
easily inserted or removed. My only doubt, as expressed in the 
former answer, was whether the horizontal form of the pipe was the 
equival nt to the vertical form > but, as | have before stated, the 
action Is so similar and the difference is so slight that I should con- 
sider the horizontal position merely as a modification. 

1 @ 4 Suppose that the horizontal position referred to 1 your last 
answer was well known at the date of the Everest invention; what 
then would become of this claim ‘ 

A. If the combination of the vacuum still and retort made elon- 
gated and resting horizontally, and the straight lengths of pipe rest- 

ing horizontally in the still were known prior to that time, 
S3 then, under the conditions of my previous answer, I should 
consider that claim as invalid. 

12 X. Was the application of an oil gauge to a petroleum still for 


, 


‘the purpose of observation of the quantity of oil in the still some- 


thing well known at the date of Everest’s invention ? 

A. I presume it was; I don’t know. 

i> X. Had a similar vacuum gauge been in common’ use upon 
vacuum pans for sugar prior to the date of Everest’s invention ? 

A. L could not say. I think the novelty of the gauge shown in 
this patent consists in the construction, there being an upper and 
lower arin or pipe opening irom the retort extending outward ata 
distance and connected by a vertical tube on which the scale is 
marked; a circuit is then made which preserves the vacuum and 
allows the oil to rise and fall in the vertical tube without im pedi- 
ment. I have no knowledge of ever having seen a gauge of this 
form prior to this patent. 

it X. Have you ever at any time specially examined the state of 
the art on that subject t 

A. No, sir. 

5 X. I show you specification and drawings of the Ewing patent, 
number 58020, dated September 1, 1866, referred to in one of your 
previous answers in cross-examination, and I ask vou whether in 
that patent you find a horizontal, elongated cylindrical vacuum re- 
tort for petroleum ? 

A. I do to a certain extent. The proportion of length and height 

is such that the length is about double the height. 
S4 6 X. In this patent do you also find straight steam pipes 
within the still arranged parallel lengthwise or longitudinally 
within the still? 
A. Yes, sir. 
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17 X. Are the ends of these pipes within the still connected by 
vertically Or latterly place d connection pieces ? 

A. I see that some of the pipes ure connected by elbows which 
stand horizontally. 

iS X. Having in view steam pipes shown horizontally, placed 
within the horizontal, elongated cylindrical vacuum retort just re- 
ferred LO, under the views which you have already expressed relating 
to claim eleven, what becomes of the validity of this claim ? 

A. There is this difference between the arrangement of the pipes 
in the retort, shown in Complainant’s Exhibit Everest Vacuum Ap- 
paratus Patent and the patent of Ewing. In the complainant's 
patent the lengths of pipe l are made in separate sections and so 
located in the retort that they can be readily removed and taken out 
of the cylinder for repairs or for other purposes. ‘The same ts true 
in defendant’s apparatus, shown in Exhibit Model Defendant's 
Vacuum Still. Kach of these sections of pipe is made of two 
ngthis, forming In substance one piece, which is removable alone 
from the interior of the cylinder without disturbing other parts. 
This enables repairs to be made with great facility and ease. 

ln Ewing’s patent, as I understand it, the ends of the heating 
pipe inside of the evlinder pass out through the end of the cylinder 
and are connected with steam mains outside, one being an induction 
main, to which one end of the pipe is attached, the other being an 

eduction main, to which the other end of the pipe is attached. 
SO These parts are all connected, so that the loop of the pipe 

rests within the evlinder, the outer ends extending out and 
being permanently attached to the steam mains outside. So far as 
[ can see, no provision is made for the easy removal of these heating 
pipes inside of theeylinder In order to remove them the connections 
would have to be torn apart and a damage would ensue, not-only to 
the steam pipes, but also to the mains and to the cylinder. The 
patentee in that case, so far as I can see, had no idea of any pro- 
vision for the ready removal of the steam pipes. 

[In complainant’s patent one object of the invention is to so con- 
struct the pipes in the retort that they may be readily removed at 
any time. 

iy XN. As I understand it, the free ends of the still pipes in com- 
plainant’s patent pass through the heads of the returt and are fast- 
ened to the chests K and K, bolted to the heads of the retort. Do 
you find any such chests in the exhibit model in this case ? 

A. No, sIr. 

50 X. You don’t find, then in this model, vou say, an external 
fastening for the ends of the pipe as are shown in complainant’s 
patent ¢ 

A. No, sir. 

51 X. Upon what grounds, then,can you say that any infringe- 
ment at all exists in the ease of the eleventh claim of complainant’s 
patent ? . 

A. Only upon the ground of the combination of an elongated 
horizontal still and a series of pipes made in sections resting within 
the still and readily removable from place. As I before stated, 


( 
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there are some advantages, also, in the vertical! position of the sec- 
tions of pipe by which they are placed—a more compact 
86 position, and may perhaps. be more easily removed, although, 
not being a practical workman in this class of apparatus, | 
cannot state to what degree this may be an advantage. 

52 X. You fall back, then, substantially on the idea that under 
the words of this claim what novelty there is must consist substan- 
tially in the vertical arrangement? 

A. I have not so stated. 

o3. Lf not, specify what words in the claim set forth some other 
basis on which it can be sustained. 

A. Referring to my previous ayswer, I have set forth in the first 
portion of my answer the general advantages resulting from the 
combination of the long horizontal still and the steam pipes, which 
are so constructed as to be readily attached and detached. ‘The ad- 
vantages of such a construction would result from either form of the 
pipe, whether vertical or horizontal. In the latter part of that an- 
swer I also state that by the vertical form of the pipes some special 
advantages result from that form. In regard to the claim, I do not 
find the functions and advantages of the arrangement set forth and 
do not understand that they should be in the claim, but should be 
embodied in the specifications. 

The answer objected to as not responsive to the question and the 
question repeated, 

ot. Same as Oo. 

A. The words of the whole claim as follows: “ Placing the small 
sections of heating pipes in the retort In upright positions, substan- 
tially in the manner and for the purpose set forth.” 

55 X. And no portion of this language more than any other? 
87 A. No, sir. 


Redirect by Mr. SeLpon: 

56. State whether or not, in your opinion, the specification of the 
sald patent, No. 68426, “Complainant’s Exhibit Everest Apparatus 
Patent,” contains a sufficiently full, clear, and exact description of 
the invention therein described and claimed as to enable any person 
skilled in the art to make and operate practically the said-invention. 

A. I think it does. 

57 X. What is the difference in character between superheated 
steam and steam ordinarily produced by steam generators ? 

A. Its heating qualities are greatly increased, and, as I understand, 
it becomes practically dry, or is deprived of a great portion of its 
moisture. 


Examination closed. 
RUFUS F. OSGOOD. 


Taken. read. subscribed. and sworn to before me Feb. 28, 1883. 
ADELBERT CRONISE, 
Notary Publie and Sp. Ex. 
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JoserH Ror, being duly sworn, testified as follows : 


1. What is your Age, residence, and occupation t 


A. About 60; reside at 38 Jay street, Rochester, N. | &- am fore- 
man at J. ik. Jones’ furnace. 

2. Ilas your foundry been in the habit of furnishing castings for 
the Vacuum ()j] Company for a number of years past ¢ 

A. Yes, sir. 
8S 3. Did you know a man by the name of Miller, who was at 
one time in the employ of the Vacuum Oil Company ? 

A. Yes. 


1 State whether or not during the month of March, 1881, Miller 
ordered from you some castings for a steam superheating apparatus, 
Ob} cted to as irrelevant. 
A. I have such an order on the book and think it Is right. 
5. Can you produce your book? And, if so, please do so. 
Witness says,“ Yes,” and produces book, and points out an entry of 
which the followin Y is a COPY ; 
Marcu 177, ISS] 
2 long header pip S. 
2 short do. 
> covers & 
) castings Lo hang covers to 


VACUUM OIL CoO.,, 
Pr. MILLER. — 


Same objected to—first, in that the subject-matter of the entry 
is irrelevant: second, that it is not connected with the defendant ; 
third, that it is not competent evidence, the witness who made the 
entry being present, who should testify his own recollections. 

G. In whose handwriting ts this entry ? 


A. In my own. 
entry further objected tO as, fourth, res inter alios acta. 


SY 7. Do you recollect this transaction with Miller independ- 
ently of vour entry in the book ? 

A. I should Sav Ves. 

8. You have referred to the book to refresh your recollection and 
fix the date? 

A. Yes, sir. 

9. Did you make these castings for Mr. Miller according to this 
order? 

A. As far as I am concerned, I suppose they were made; I do not 
always see an order way through. I sometimes take orders for 
things, get the patterns ready, and they are delivered from the 
oflice without my seeing anything more of them. 

Mr. Allen objects to the witness testifying to what he supposes or 
to anything but his personal knowledge. 


10. Whose patterns did you use in executing this order for Miller ? 


Oljected to as immaterial and irrelevant. 
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A. The patterns helonged to the Vacuum Oil Company. 
11. Can you deseribe the shape and dimensions of the header 
pipes referred to in the entry in your book ? 


Sam objection. 


A. I could not describe the dimensions, but I could tell something 
of the shape of them. Both long and short pipes were of cast iron, 
designed to have holes tapped in for wrought pipes. The castings 
to hang covers to were made to fasten to the end of other cast-iron 
pipes and the covers hung to the last I speak of. 


JU Cross-examined by Mr. ALLEN: 


12. Same watlved. 
JOSEPH ROE. 


Taken, read, subscribed, and sworn to before me Feb. 27, 1883. 
ADELBERT CRONISE, 
Notary Public and Sp. kx. 


Marsnate Bannister, being duly sworn, testified as follows: 


|. State your name, age, residence, and occupation. 

A. Marshall Bannister; age, 38; residence, 153 Frank street, 
Rtochester, N. Y.; book-keeper for J. Emory Jones’ foundry. 

2. Did you hear the testimony of the last witness, Mr. Roe? 

A. Yes. 

3. State what personal recollection you have of the transaction 
with Mr. Miller referred to by Mr. Roe in his testimony. 

A. IL have no recollection of the transaction, as far as Mr. Roe is 
concerned in it. I have a very distinct recollection, though, of some 
castings being made for the Vacuum Oil Company. 


Evidence objected to as irrelevant and immaterial. 


Witness continues: At least it was so given to me in the office. 
| don’t find these castings charged to the Vacuum Oi] Co., however : 
and my recollection is it was Saturday afternoon a man came there, 
had a bill made out to the Vacuum Oil Co. for these castings, paid 
for them, and took them away. 


Same objection as to the like matter of witness Roe. 


1 i. How was the Vacuum Oil Company in the habit of 
settling their bills with you? 


Objected to as immaterial and irrelevant. 


A. They have whatever they get there charged, and we render 
our bill in a month or quarter and they settle by check. 

5. Have you any memorandum book that shows an entry in re- 
lation to this transaction ? 

A. Yes, sir; I have a book what we call our casting book, which 
shows an entry of March 19, 1881], of castings weighed to the Vace- 
uum Oil Company, which are the same that I have referred to before ; 
the weight was 202 pounds. 
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6. Have you examined your accounts with the Vacuum Oil Com- 
pany to see if this item was charged to them ? 

A. I have; it is not charged. 

Same objection ais to last LWO questions and Lhuswers. 

7. Do you know if the man to whom you delivered these castings 
was in the employ of the Vacuum Oil Company or had been ? 

sume objection. 

A. I know that he had been in the habit of coming and ordering 
castings for them. 

8. What, if anything, caused you to have a particular recollection 
of this transaction. 

Objected LO as cross-cxamination., 

A. Shortly after this I heard that the man who got these castings 
had left the employ of the Vacuum Oil Company and gone to Buf- 
falo, and it struck me as being a little irregular way. 

9)? Answer objected to as hearsay, irrelevant, and incom pe- 
tent. 


Cross-examined by Mr. ALLEN: 


 X. What was the price paid for these castings ? 


A. I could not state positively. 
10 X. About ? 


A. The Vacuum Oil Company were paying three cents at that 
pan) ying 
time, and I presume he paid the same, making the 202 pounds $8.76. 


Redirect by Mr. Se_pon: 

11. The fact that a man who purported to represent the Vacuum 
Oil Company paid cash attracted your attention, did it not ? 

Objected to, first, as leading and not proper redirect examination 
and argumentative examination, and wholly irrelevant and imma- 
terial. 

A. Not specially, at the Lime, but it did when I heard he had left 
there. 

xamination of witness closed. 


MARSHALL BANNISTER. 


Taken, read, subscribed, and sworn to before me February 27, 
1SSS. 
[L. s.] ADELBERT CRONISE, 

Notary Public and Special Examiner. 


WALTER Groves recalled for complainants: 


Mr. Allen objects to the witness being recalled, as he has been 
once examined-in-chief, and on cross-examination he declined to 
answer the questions put to him. ‘This is a reason why the court 
should not allow him recalled in this case. 
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93 103. Have you ever on any occasion been arrested on the 
charge of smuggling or any other charge ? 

Objected to ; the subject is closed in the previous deposition. 

A. I have not. 

104. What daily wages did Mr. Curtin agree to pay you while you 
were engaged in this case ? 

Same objection 

A. Three dollars a day 

105. Where were you born ? 

A. In the city of London, England. 

106. How old were you when you came to America? 

A. Ten years. 

107. Where did you live and with whom, from the time you ar- 
rived in America and until you went to Buffalo? 

A. I staid with a party by the name of Lampman, in the town- 
ship of Gainesborough, Canada, for six years; then I went to Wel- 
land; there I staid with Rev. A. L. Gee. 

108. What was your object in going to Buffalo? 

A. 50 make an honest living 

109. Can you recollect definitely how long you were in Buffalo 
before you entered defendant’s « mploy 

A. I cannot. 

WALTER GROVES. 


Taken, read, subseribed, and sworn to before me Feb. 27, 1883. 

ADELBERT CRONISE, 
Notary Public and Sp. Ex. 

Adjourned to 7.30 p. m. 


‘y] 


7.30 P.M. 


same appearance 
Adjourned to Feb. 28, 2 p.m 


lh rBRUARY 28—2 Pp. M. 
same appearance. 

Complainant's counsel states that his prima facie case is now closed, 
reserving the right before defendant’s case is closed to introduce 
and prove samples of the lubricating oil made by defendant, and 
also the right to introduce proofs that Albert A. Miller was at one 
time connected with the defendant’s corporation. 


Defendant’s time is extended to July 1, 1885. 
ADELBERT CRONISE, 
Special Eraminer. 

i, Adelbert Cronise, notary publie and special examiner, duly 
appointed herein, do hereby testify— 

That the foregoing is a just and true report of all proceedings had 
and all testimony taken before me on behalf of complainants 
herein. 
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That each witness was by me duly cautioned and sworn to testify 
the whole truth, his testimony by me reduced to writing, and there- 
after read, subscribed, and sworn to by deponents before me and in 
the presence of counsel. 

That Iam not attorney nor of counsel for either of the parties 
herein nor related thereto, nor interested in the event of this action. 

Rochester, N. Y., Feb. 28, 1550. 

0) ADELBERT CRONISE, 


Special Evraminer and Notary Public. 


(omplainant’s Rehuttal Testimony. 
United States Circuit Court, Northern District of New York. 


The Vacuum Or Company 
Us. -Equity. 3748. 
BUFFALO LUBRICATING OtnL COMPANY. 


Testimony taken and) proceedings had before me, as special exam- 
ineron behalf of complainant, pursuant to agreement, at 24 Power's 
buildings, Rochester, N. Y. 

Iripay, January 25, 1884—11 a. m. 
Complainant appeared by T. G. Outerbridge, Esq., solicitor, and 
Geo. B. Selden, Esq., of counsel; defendant appeared by James A. 
Allen, Esq., of counsel. 
Adjourned by consent to 2 p. m. 
SAME Day, 2 P. M. 
same appearances. 
Rurus F. Oscoop, being duly sworn, testified as follows : 


1 Q. State your name, age, residence, and occupation 

A. Rufus F. Osgood; 51 years; Brockport, N. Y.; solicitor of 
patents. 

2 4). Have you been previously examined in this case ? 

A. I have. 
6 3. Have vou examined the various patents and publiea- 
tions introduced in evidence by defendant in this Case, and 
marked Defendant’s Exhibits A to Y, inclusive? 

A. I have. 

4 (). Have you read ‘the testimony of defendant’s expert, Wilhelm, 
and do you understand the same? 

A. I have, and do understand it. 

5 Q. Please compare tne invention specified in the third claim of 
the Everest Patent, No. 65426, with the inventions described in the 
Gengember, Hamilton, and other patents mentioned by, the said 
witness, Wilhelin, and state your opinion as to the novelty of the 
invention described in the third claim of said Everest patent, and 
give your reasons therefor. 

A. The third claim in the Everest patent relates to a vacuum still 
In Which an exhaust is produced by a pump, and the third claim 
consists in the combination of retort in which the vaporization is 
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produced, a condenser, and two or more goose-necks connecting the 
retort with the condenser or condensers in such a manner as to dis- 
tribute the exhaust in the retort and thus prevent the drawing over 
of the oi! and at the same time facilitate the escape of the vapor. 
The essential features are—- 

First. A horizontal and elongated retort which allows the oil to 
be spread over considerable surface to receive the best action of the 
heat, which is desirable where steam is apphed, as is done in this 
apparatus; and 

Second. The use of a series of goose-necks, two or more, opening 
from the retort at given intervals apart so as to remove the vapor 
by a direct action from all parts of.the retort without taking a cir- 
cuitous course or produciug any stagnation In the action. 

Third. A condenser or condensers, into which the opposite ends 
of the gcoose-necks Open for the purpose of recelving the Vapors and 
condensing the same. This condenser, if made in one vessel, being 
of sufficient length to receive all of the goose-necks as they extend 

in parallel lines from the retort, or, if separate condensing 
7 vessels are used, one to each goose-neck, said separate con- 

densers being arranged in a line parallel with the retort for 
the same purpose. 

The object of this arrangement, as I understand, is to produce an 
equal and uniform draft of the suction upon all parts of the elon- 
gated retort, so that as the vapors are raised in the retort they are at 
once drawn over in a direct cqurse through all the goose-necks and 
preventing any stagnation or backing up, such as would occur if 
but a single goose-neck opened from the elongated retort. By this 
means also the draught is so equal, and it is so diffused or spread 
through the whole retort that there is no tendency to draw over the 
oil by any sudden impulse of the pump, as would be the case if a 
single gouse-neck were used with a retort of such length. This form 
of the apparatus, having an elongated retort, a series of goose-necks, 
and a corresponding condenser or condensers, Is specially adapted to 
the distillation of petroleum under vacuum, and by the use of steam 
heat. 

On examining Gengembre’s patent I find it is an apparatus for 
the destructive distillation of oleiferous minerals, such as shale, 
bituminous slates, cannel coal; for the purpose of extracting there- 
from-oils and tar. The use is not analogous to that in complain- 
ant’s invention. The heat is applied by direct fire, producing de- 
structive distillation, instead of by steam heat, as in the complainant's 
case. ‘The retort, instead of being of the elongated horizontal form, 
as in plaintiffs’ case, is of L shape, a portion being horizontal and a 
portion vertical. Instead of a series of two or more goose-necks 
opening from the retort at regular intervals apart, as in complain- 
ants case, a single goose-neck or discharge pipe with two branches 
connect- with the vertical part or tower of the retort. These two 
branches, I find on examining the drawing, are much larger in 
diameter than the main pipe with which they connect, the lower 
one being at least double size. Therefore the capacity of the 
main pipe to convey the gas is much less than that of one of 
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its branches. This pipe in effect forms but a single dis- 
YS charge for the gas and is but a single goose-neck. In my 

opinion, it could have no such effect as the series of POOSC- 
necks in complainant’s case—that is, it could not equalize the action 
Upon all parts of the retort. The effect, | think, would be for the 
draught to take the shortest course, drawing more through the lower 
branch of the pipe than through the upper one. Therefore the 
action upon the interior of the retort would be unequal and ir- 
regular. 

| find that this apparatus of Gengembre’s Is not a vacuum appa- 
ratus, but that the gases, after being drawn from the retort and 
through the condensing and washing apparatus, are foreed back 
again to the retort through a long pipe, thereby making a circuit 
and preventing any vacuum. Moreover, it would be impracticable, 
under the conditions under which the apparatus is used, to make it 
so tight as to practically exclude air sufficiently to form a vacuum 
under ordinary means. 

The pump used in this apparatus of Gengembre is not practically 
an exlaust pump for exhausting the retort, but Is more especially 
a force pump for forcing the gases back through a long pipe to the 
retort again. 

‘or these reasons I find that this apparatus does not anticipate 
the third claim in complainant’s patent and is not the equivalent 
therefor. 

I find that Hamiulton’s patent, Defendant’s Exhibit S, is for the 
PUPpPose of distilling resin and resinous substances, and consists of a 
still or retort in which the material is distilled, a pipe leading from 
the retort for conveying away the vapor, a condensing worm with 
which said pipe connects, a refrigerating vessel or condenser through 
which the worm passes, and vessels for receiving the material which 
passes through the worm. 

| find that the pipe which leads from the retort or still for dis- 
charging the vapors is similar in general arrangement to that in 
Gengembre’s case. <A single pipe is used with several branches or 
connections which open from the still and unite with the main 

pipe. 
99 [ find, on examining the drawings, that these branches 

which open from the still are larger in diameter than the 
main pipe, and that the capacity of each is as great as or greater than 
that of the main pipe. Therefore what I have said as to the effect 
in Gengembre’s case applies equally as well in this case. He de- 
scribes their branches as resting one above another, the upper one 
being used for drawing off the vapors when the material is the high- 
est in the still, the other branches being used in succession, one after 
another, as the material is gradually lowered in the still. He states 
itas an object to construct the still or retort in such a way that in 


place of the outlet orifice heing at the head of the still the Vapor 


leaves the still as near the surface of the contents of the still as praec- 

ticable. | 
“'To accomplish which I construct the still with several outlets, 

one below another, and which are provided with stop-cocks, which 
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can be opened in suceession as the contents of the still are reduced. 
or I construct the still in such a manner that it may be mounted 
on an axle ora pair of trunnions, so that it may be tilted on one 
side that the outlet orifice may be lowered at pleasure during the 
operation of distillation.” 

From the above it will be seen that it is an object of the inventor 
to keep the discharge orifice near the surface of material which is 
being distilled, and that he does this either by opening the stop- 
cocks in succession in the pipes, or that he tilts the still so that the 
outlet orifice may be lowered at pleasure. In the. latter case it is 
quite evident that buta single discharge is used, and that the several 
branches are dispensed with. . : 

It is equally clear that as the material lowers in the still the Upper 
branches are closed by the stop-cocks as the lower ones are opened. 
lor these reasons it is clear to my mind that the single discharge 
pipe, with) its branch Conhe ctions, does not anticipate the Independ- 
ent series of gvoose-necks embodied In complainant’s patent. 


Adjourned to Saturday, January 26, at 10 a. m. 


100 SATURDAY, January 26—10 a. m. 
Same appearances. 
Testimony of Rurus F. Oscoop continued: 


In Reese’s patent, “ Defendant’s Exhibit A,” I find that a long 
cylindrical still is used with three goose-necks opening from the top 
thereof, but no condensers are shown, and the inference is that the 
common condenser is used. No exhaust is used in this apparatus; 
therefore it is not a vacuum apparatus. I find that the still is 
divided crosswise by partitions which rest between the goose-necks 
and extend from the top of the still down to near the bottom, leav- 
ing only a small passage at the bottom for the circulation of the oil 
and practically dividing the still intoas many separate chambers as 
there are goose-necks, each goose-neck opening from one of these 
chambers and discharging only from that chamber. The action is 
such, therefore, as would be produced by the use of as many separate 
stills as there are goose-necks. 

l_can find in this Reese patent no anticipation of the third claim 
in complainant’s patent, for the reason that the combination is not 
met. ‘There is no combination in a vacuum apparatus of an elon- 
gated still, a condenser or conde hsers, and a series of goose-necks 
arranged in such a manner as to distribute the exhaust in the retort, 
as I have before deseribed, or prevent the drawing over of the oil. 

In Ewing’s patent, “ Defendant’s Exhibit Q,” I find a still with 
which are combined two goose-necks, two condensers, and two sets 
of connecting pipes and apparatus for the purpose of discharging 
the oil and for producing an exhaust. This still, however, is of the 
vertical form and not of the elongated and horizontal form deseribed 
in complainant's patent; the condensers also are jet condensers. The 
goose-necks are arranged with cocks in their length which can be 
opened and closed for letting on and cutting off the flow. 
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The construction and arrangement are totally different from 
lO] those in complainant’s patent and embodied in his third claim, 

The object is also diilerent; it is not for the purpose of dis- 
tributing the exhaust in the retort or preventing the drawing over 
of the oil; but, as he states in his specification, the object 1s to com- 
bine two or more condensers with the still so arranged that each 
may be used alternately Lo preserve the vyacuull anal insure it CON 
stant action of the still. To do this when one condenser and _ its 
attachments are In operation the other condenser and its attach- 
ments are cut off from action with the still by closing the stop-cock. 
lor these reasons it is my opinion that this wing patent does not 
anticipate the third claim in complainant's patent. 

lor the same reasons before stated I do not think the construction 
shown in “ Defendant’s Exhibits KE, I, Bb, k, F, and D” anticipate the 
third claim of complainant’s patent, because in each of those ex- 
hibits only a single goose-neck is shown. 

(). Please make a similar comparison in reference to the fourth 
claim of the Everest patent, giving your reasons for any opinions 
you may express. 

A. The fourth claim claims the combination of the capacious con- 
denser, the retort, and the condensing coils in such a manner that 
the condenser will serve as a check to diminish the direct action of 
the exhaust pump upon the oil in the retort. This claim is similar 
to the third, and the same reasons given in considering the third 
claim apply in this. An elongated retort is used, lying horizontally ; 
a long condenser or a set of condensers are used parallel with the 
retort; a set of independent goose-necks are used connecting the re- 
tort with the condenser, and a set of coils are used below the con- 
denser through which the exhaust from the pump acts. The con- 
denser being located between the coils and the retort, when the 
exhaust is applied through the coils from the pump the capacious 
condenser acts as a break between the coils and the retort, so that 

under any sudden impulse through the coils there will be no 
102. tendency to draw the oil over from the retort through the 

goose-necks, but the draw will be made upon the large space 
enclosed in the eondensers. 

This forms a special construction and arrangement by which the 
single pump can be made to act upon all the goose-necks at once, 
the action on each being independent of that upon the other. 

[ln Gengembre’s case, “ Defendant’s Exhibit G,” the construction 
and operation are entirely different. In the first place there is no 
liquid evaporated in the still; therefore there is no danger of draw- 
ing over, as in the complainant’s case. Any draft made upon the 
still would simply draw out gas, which is a special object in that 
invention. The inventor states that it is desirable to withdraw the 
gas as rapidly as possible. In complainant’s case the object is to 
prevent the drawing over of a liquid, at the same time facilitating 
the escape of the vapor., This difference in use necessitates a differ- 
ence In construction. It is apparent that the apparatus used in 
Gengembre’s case would not answer the purpose in complainant’s 
case. It is necessary in complainant’s case to make such proportion 
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of the size of the condenser to that of the retort that it will act 
effectively through all parts of the retort by means of the goose- 
necks. In Gengembre’s case there evidently is no such proportion 
between the tank “i” and the retort; neither is there the same pro- 
portion between the tank “Z” and the retort. It is evident that the 
tank “i” is intended to be small for the reason that a single pipe 
only connects with it. For the reasons above stated, in my opinion, 
the fourth claim of complainant's patent is not anticipated by the 
Gengembre patent. 

In Hamilton’s patent, “ Defendant’s Exhibit 5,” the construction 
and arrangement are totally different from that in complainant’s 
patent. A kettle-shaped still is used instead of an elongated one; a 
single discharge pipe OP pre ose-neck ‘Instead of a series of pr vose-necks. 
I find that there is no capacious condenser such as described in com- 

plainant’s patent. The coils of pipe pass through a condenser 
103 ~—or tank and then extend to the receiving vessel, and this re- 

ceiving vessel, marked “M,” is the only device between the 
pump and the retort in which any empty space or void is presented 
whereby the action of the pump can be checked. This receiver 
comes outside of and beyond the coils of pipe, and is not interposed 
between the coils of pipe and the retort, as in complainant’s case, for 
the purpose of checking the draft upon the retort. On the contrary, 
the pump is constantly drawing through the coils of pipe directly 
upon the retort. 

By combining the condenser between the coils of pipe and retort, 
as in complainant’s case, the condenser is brought close up to the 
retort and is made effective in its action to check the draft upon the 
retort through the goose-necks, so that in such case there is no dan- 
ger of the pump drawing the oil over; but in Hamilton’s case, by 
reversing the construction and locating the coils of pipe between the 
retort and the receiver “ M,” to which the pump is applied, there is 
no such action to check the overdraw of oil from the retort. For 
these reasons I do not think that Hamilton’s case anticipates the 
fourth claim of complainant's patent. 

[ would say here that the parts embraced in the fourth claim of 
complainant’s case present a combination of particular parts not 
shown in either of the references cited : 

Adjourned by consent to 2 p. m. 
SAME Day, 2 Pp. M. 

Same appearances. 

Testimony of Rurus 8S. Oscoop continued : 

7 Q. Please examine the Defendant’s Exhibits “A” to “ Y,” in- 
clusive, and enumerate those in which there is no deseription of any 

apparatus for producing a vacuum. 
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101 Answer.— 
Defendant’s Exhibit “ A,” Reese’s patent. 
* “— patented to Tait & Avis. 
” wet he “ Kelly & Tait. 
" “G,” Gengembre’s patent. 
we ss) Home Vanderweyde's 
ws “J.” Tlorner’s " 
a “Kk.” Gilbee’s = 
ws “N,. munwcneres - ™ 
™ “RR.” Thirault’s “ 
ss “LL” Isaac Newton’s “ 
“Vv” Elmer's ' 
“W.” Bassett’s “ 


? 
Adjourned to Wednesday, 50th, 10 a. m. 


WEDNESDAY, January 50, 1884 —10 a. m. 
Same appearances, 


The witness (Osco0p resumes: 


I complete the list by adding thereto Defendant’s Exhibits “ X ” 
aes. 

[ have included the Gilbee patent in the list, “ Defendant’s Ex- 
hibit Kk,” because, although he mentions a partial vacuum or an 
“intermitient vaeuum,” it is very evident that he has no intention 
of producing a com pleie Vacuum, as his object is simply to draw off 
the gases as they accumulate, in consequence of the destructive dis- 
tillation of the fats going on in his apparatus, and for the purpose 
of maintaining the temperature in hisstill within the bounds which 
he deseribes—that is, between 660° and 678° Fahrenheit. 

[ have placed Gilbee in the list for the further reason that he does 
not describe his exhaust apparatus in such a way that it can be un- 

derstood from the specification and drawings: in fact he gives 
105 sno description of the device by which the exhaust might be 

produced. Whatever his device for this purpose was it was 
intended to operate in an intermittent manner. A pump or vacuum 
apparatus generally consists of a piston moving in a suitable eylin- 
der and provided with inlet and outlet valves. , Gilbee’s drawing 
shows neither a piston nor valves, and a mechanic would be com- 
pelled to guess at the construction of the apparatus by which to 
produce the “intermittent vacuum ” mentioned in the Gilbee speci- 
fication. 

On this subject I fully agree with the defendant’s expert, Wilhelm, 
where he says, in answer to cross-question 43, “ I cannot sav from an 
inspection of the drawing what the particular construetion of the 
air pump is which is shown therein.” In my judgment no me- 
chanic could construct the “intermittent” vacuum apparatus of the 
Gilbee patent without experiment. 

$ (). Please compare the invention claimed in the seventh claim 
of the plaintiffs patent with the inventions set forth in the defend- 
ant’s exhibits in evidence herein and give your reasons for any 
opinion you May express, ; 
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A. The seventh claim of the plaintiff's patent covers the construc- 
tion of an independent superheating furnace for superheating steam 
with a steam generator and a vacuum still for petroleum, the whole 
apparatus being constructed and arranged to operate as set forth in 
the patent—that is, the steam generator being passed through the 
independent superheating furnace, where it is superheated or raised 
in temperature, before it enters the vacuum still, where the distille- 
tion of the oil is effected by the heat of the superheated steam, while 
the pressure is reduced by the constant action of the exhaust pump. 
It is necessary in the first place to produce as nearly as possible a 
perfect vacuum in the apparatus for the purpose of facilitating the 

raising of vapor without subjecting it to the pressure of the 
106 atmosphere, thereby producing a greater effect with a given 

amount of heat; therefore one hecessary element of the claim 
Is an apparatus in which a substantially constant vacuum is ob- 
tained. 

Another feature of the claim is an independent superheating fur- 
nace, by which the steam from the steam generator is economically 
superheated to a high degree before passing to the still, so that the 
whole operation of the distillation of the oil in the vacuum still may 
be accomplished by the heat of the superheated steam alone, without 
any other source of heat applied to the still, thereby avoiding the 
direct application of fire to the still, which produces destructive dis- 
tillation and injures the oil by burning, and also obviating the 
difficulty connected with the use of ordinary live steam direct from 
the steam generator, which does not contain sufficient heat to pro- 
duce the desired result. 

[ find that the combination of the above-mentioned parts is clearly 
described in the specification of the plaintiff’s patent, being particu- 
larly mentioned in the statement of the invention at the beginning 
of the specification, in the second paragraph from the bottom of the 
right-hand column of page 1 of the printed Patent Office copy, as 
follows: “Also in the construction and use of an independent super- 
heating furnace for superheating steam when used in combination 
with a steam generator and a vacuum still for petroleum, as herein- 
after set forth.” 

Recess till 2 p. m. 

SAME Day, 2 P. M. 

Same appearances. 


Witness Oscoop continues: 


| do not find the combination recited in the seventh claim of the 

plaintiff’s patent, arranged to operate as described in the specifica- 

tion thereof, in any of the defendant’s exhibits. The only inventions 

contained in any of these exhibits which, in my opinion, have 

107 any resemblance to that claimed in the seventh claim of the 

Everest patent are those of Gilbee, Defendant’s Exhibit “ K,” 

and Tweddle, Defendant’s Exhibit “H.” Gilbee’s invention relates 

to an apparatus for distilling neutral fats and fat acids, and consists 

of a retort, in which the materials are placed, having two furnaces, 
8—271 
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one for applying fire directly to the still for heating the fats, the 
other containing a coil of pipe for superheating steam, which 1s in- 
jected into the fats in the retort, so as to effect a chemical decompo- 
sition of the materials therein. The gases produced by the chem1- 
cal reaction in the retort or still are Jed off from the still through 
ad passage into a coil of pipe resting Ina condenser and thence are 
said to be drawn away by a pump, the construction of which, as | 
have already stated, | do not understand, nor do I understand the 
method of drawing away the gases, which is said to be accomplished 
by an intermittent vacuum. In this apparatus of Gilbee, as far as 
f can gather from the specification, the purpose of the intermittent 
vacuum was merely the removal, from time to time as they accumu- 
lated in the still, of the gaseous products resulting from the chem1- 
cal decomposition therein, in order to maintain the heat in the still 
within the range of temperature mentioned in the specification. 

[t will be seen that the object of Gilbee wasentirely different from 
that sought to be obtained by tlie complainant, since the only object 
of Gilbee was to produce an intermittent vacuum just sufficient to 
remove the gases, while the object in the complainant’s invention 
was to produce an entire and complete vacuum throughout the 
whole apparatus for removing the atmospheric pressure from the 
still and facilitate the vaporization of the oil. Therefore in these 
respects the two apparatuses are radically different, and one is not 
the eyuivalent of the other. Aside from this there is a great differ- 
ence In the application of the superheated steam. In Gilbee’s case 
the superheated steam is carried through the pipe which extends 

down into the still through the body of fatty material placed 
10S ~—s therein and is opened at the bottom, so that the whole body of 

the superheated steam Is Injected directly into the fat. This, as 
[ understand it, is for the purpose of producing the decomposition of 
the fats. 

[n complainant’s apparatus the superheated steam passes through 
coils or lengths of pipe which rest in the still and are submerged in 
the oil, and is used simply 1Ol heating the oil to produce the vapor- 
ization, the pipes being closed so that the steam simply passes 
through, ImMparting its heat without being Injected into the body of 
oil, This is the main object of the superheated steam in the com- 
plainant’s case. ‘The object is to substitute the heat of superheated 
steam in place of direct fire to the still, as is done in Gilbee’s case. 
At the same time a small portion of the superheated steam is passed 
through separate pipes at certain times during the distillation pro- 
cess and injected into the body of oil in a manner similar to that in 
which all the superheated steam in Gilbee’s case is injected into the 
body of fat; but, as I understand, this is not a main ‘object of the 
superheated steam in complainant’s apparatus, the main object being, 
as | have before stated, to provide a heating medium by passing 
superheated steam through closed pipes, said heating medium being 
of sufficient power to distil the heavier grades of oil without the ap- 
plication of direct fire to the still 

Therefore I find that the superheated steam in these two cases is 
applied to entirely different uses and in different ways, which are in 
nowise analogous. 
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In my opinion it would be impracticable to distil oil in Gilbee’s 
apparatus. If done at all it would be done by destructive distilla- 
tion, which burns the oil and imparts bad odors, the very objections 
sought to be avoided in complainant’s invention. To make it ef- 
ective for distilling oil many changes would have to be made. A 
pump would have to be applied which could produce constant suc- 
tion to create a vacuum. Superheated steam would have to be : “4 
plied, passing through close pipes in the still to produce proper he: 

The heating furnace ae the still must be dispensed with ; 
109 and in my opinion it would be impracticable to inject such a 

quantity of the Sup rheated steam into the body of oil as to 
produce the distilling action. 

Tweddle’s device, Exhibit I, consists of a still, a condenser, a pipe 
leading from the top of the stilland coiled through the condenser, and 
receivers connected by a pipe with the coils in the condenser, and a 
device for producing a vacuum in the apparatus. Two sets of pipes 
are located in the still, one set being for the purpose of distilling off 
the lighter portions of the oil, through which, as | understand, com- 
mon live steam is admitted for producing a medium heat for the 
distillation of the lighter portions of the oil, the other set of pipes 
being used for receiving superheated steam for the purpose of dis- 
tilling off the heavier portions of the oil. This last-named set of 
pipes, marked “I.” in the drawings, ends in a circle at the bottom 
of the still, and is perforated for the purpose of allowing a discharge 
of the superheated steam by injection into the oil. There is no 
outward escape from this pipe through the side of the still; 
therefore all the superheated steam which 1s carried into the still is 
Injected directly into the b uly of the oil in the same manner as It is 
Injected into the body of fat in Gilbee’s case, before referred to. 
In this apparatus of Tweddle’s no superieating furnace is shown or 
deseribed, but it 1s stated that the steam is superheated In any or- 
dinary way, which was commonly to take the steam in pipes through 
the chimney of the furnace of the steam generator which supplied 
the steam to be superheated, or, at all events, to superheat it by the 
heat of the same fire that was used to generate the steam. There ts 
no independent superheating furnace described in Tweddle’s patent ; 
that is a furnace like that described in the plaintiff's. patent, in 
which the steam is superheated by a fire separate and distinet from 
that used under the sieam boiler which furnishes the steam. 

The only description which Tweddle gives of the manner 

110 ~=in which he intends to superheat the steam iscontained in the 
first sentence of the third paragraph from the bottom of the 
right-hand column of page 2 of the printed specification of the 
patent in the following words: “The steam may be superheated in 
any ordinary manner.” The defendant’s expert, Wilhelm, in bis 
testimony on this point, assumes that this statement implies an in- 
dependent superheating furnace—that is, one separate and distinet 
from the furnace of the steam generator. I cannot agree with him 
In this opinion, because the ordinary manner of superheating steam 
at the date of the patent in question was by passing it through the 
chimney or furnace of the steam generator itself, as shown in a 
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number of the defendant’s exhibits—the patent of Kelly & Tate, 
June, 1861, Exhibit “ D;” the patent of Bassett, July, 1862, Exhibit 
“W,” and Newton, Exhibit “U,” for instance. Tweddle does not 
say that the aim of his invention is to keep the steam pressure as 
low as possible ; he points out the practical objections to the use of 
steam at 200 pounds pressure to the square inch. He then says he 
uses 120 pounds pressure, being actually greater than is ordinarily 
employed in practice by steam users. As the Tweddle patent does 
not describe an independent furnace for superheating the steam, | 
am clearly of the opinion that it does not embody the combination 
of parts mentioned in the seventh claim of the Everest patent. 

I find that the defendant’s witness, Wilhelm, is again mistaken in 
his reference to Exhibit “J,” which is the patent of Horner, January 
25, 1859. He says this exhibit “shows a superheating furnace in 
combination with an oil still.” The specification states that the pat- 
entee “has invented a new and useful improvement in the process 
of extracting oil from coal, shale,and other minerals,” and the speci- 
fication describes an apparatus which could not be used successfully 
for the distillation of petroleum oils, which, in fact, were unknown 
commereiilly at the date of the Horner patent, Exhibit “J” fur- 

thermore does not show or describe any vacuum apparatus, 
111 and therefore does not anticipate the seventh claim of the 
Everest patent. 

Defendant’s Exhibit “ D,” patent of Kelly & Tait, June 18, 1861, 
“is nota vacuum still,” and there is no independent superheating 
furnace mentioned in it. 

In defendant’s Exhibit “O,” patent to Ewing, July 31, 1866, there 
is shown a vacuum still, into which a steam pipe enters which is 
coiled around and opens into a steam jacket below. The specifica- 
tion simply states that the patentee prefers to use superheated steam, 
but no independent superheating furnace is shown or described, and 
no means are referred to at all for superheating. This exhibit does 
not show the combination of the seventh claim of plaintiff’s patent, 
and therefore does not anticipate it. 

Adjourned, by consent, to Thursday, January 31, 1884, at 10 o’clock 
a.m. 

JANUARY 51, 1884—10 a. m. 

Same appearances. 

Adjourned, by consent, to February 6, 1884, at 10 a. m. 


Fienruary 6, 1SS4—10 a. m. 

Same appearances, 

Witness Oscoop continues : 

9. Q. Please compare the invention contained in the eighth claim 
of the Everest patent with the invention set forth in the defendant’s 
exhibits and state your opinion as to the construction and novelty 
of the said claim, giving your reasons for such opinion. | 

A. The eighth claim is similar to the seventh, except that it is 
confined to the construction of the superheater and steam generator. 
This construction is particularly indicated and set forth in the state- 
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ment of the nature of the invention at the commencement of 
112 ~—s the specifications, in the paragraph commencing at the bottom 

of the second column of page 1 of the printed copy and 
ending in the top of page 2, in the following language: “Also in 
constructing said independent superheater for steam alongside of a 
boiler in such a manner that the same fire used in the superheating 
furnace is conducted through a flue space at the rear of the boiler, 
and thence passing through the tubes of the boiler assists in gener- 
ating steam, and thus economizing the use of fuel and increasing 
the effective capacity of the distilling apparatus.” This eighth 
claim, therefore, is to the particular construction and arrangement 
of the superheating furnace and steam generator in connection with 
the vacuum still, viz., lying alongside of each other so that the hot 
gases from the superheating furnace pass through a flue at the rear 
end and assist in the generation of steam after having done their 
work in superheating the steam. By this means great economy is 
secured in the application of the heat, which is made to first super- 
heat the steam in the pipes which pass through the superheater and 
then assist In generating the steam by passing through the flues of 
the steam generator. 

[ think that the defendant’s expert, Mr. Wilhelm, is again clearly 
in error in stating that the elements of the eighth claim are the 
same as those expressed in the seventh claim. Mr. Wilhelm has 
entirely overlooked the passage in the statement of the nature of the 
invention at the commencement of the specification which I have 
quoted, and which is divided into twelve paragraphs corresponding 
with the first twelve claims, and which passage renders it entirely 
certain that the patentee included in the eighth claim as an ele- 
ment thereof the connecting flue at the rear end of the two furnaces. 

The ninth claim relates simply to the construction of the super- 
heater with numerous sections of small straight pipe for the passage 
of the steam, so that ordinary gas pipe can be used in place of the 

ordinary coils, and it is evident to my mind that the eighth 
113 claim can have no connection with this, in view of the para- 
graph I have quoted relating to the nature of the invention. 


Adjourned to 2 p. m. 


SAME Day, 2 p. m. 
Same appearances. 


Mr. Oscoop continues: 


[ do not find the construction embodied in the eighth claim of 
complainant’s patent in any of the defendant’s exhibits. 

Exhibit U, Newton’s patent, is a superheating apparatus for steam 
engines. A steam chamber is used, having a partition which 
divides it into two compartments. Straight pipes are used, resting 
one inside of the other, the inner pipes opening into the outer com- 
partment, and the outer pipes opening into the inner compartment, 
by which means the circulation of the steam is made from one com- 
partment to the other through the pipes. <A casing surrounds the 
pipes and the steam chamber, and this casing is interposed between 
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the furnace flue and the chimney, so that the steam is supe rheated 
simply by the passage of the draft from the furnace into the 
chimney 

[ see nothing in this construction that has the remotest resem- 
blance to that covered by complainant's e ighth claim. 

From examining the drawing marked Defendant’s Exhibit “V” 
[am unable to understand the construction without the specifica- 
tion. It is apparent, however, that but a single furnace is used, 
which héats the two retorts; also the boiler above. The same fur- 
nace also heats the superheating pipe. This construction is different 
from that in complainant’s case. 1 am also unable to understand 
the construction and arrangement of the apparatus in Exhibit 
“W” without the specification. Assuming, however, that it shows 
the combination of retorts with a steam boiler and a superheater, it 

is evident that but a single furnace is used for applying heat 
114 tothe retorts and for superheating the steam, and in such 

case the heat is first applied to the retorts, and is then ex- 
pended upon the superheating pipe by passing downward instead 
of being first used to supe rheat the steam and then to be exhausted 
into the steam generator, as in complainant’s case. No means are 
shown in this drawing for discharging the draft after superheating 
the pipes. I find nothing in this case which shows the construction 
embraced in complainant’s eighth claim. 

Exhibit “ X” shows a superheating furnace through which passes 
a coil of steam pipe for conveying steam which is superheated in 
passing through the furnace, and then is simply discharged into the 
retort for the purpose of extracting the volatile matter from coal and 
similar products. The fire simply acts upon the superheating pipes 
and the heat then escapes from the furnace in the ordinary way. 
It is not utilized as in complainant’s apparatus by passing through 
the steam generator for the purpose of assisting In generating the 
steam. There is no such combing ition of partsas Is embodied in the 
eighth claim of complainant’s patent. 

The same reasons as above apply in considering Defendant's Ex- 
hibit “ Y.” It is an apparatus for making fat acids. A superlieat- 
ing furnace is used, through which pass coils of pipe for superheating 
steam, Which is then injected into the stills which hold the fats. 
The heat and products of combustion escape from the furnace in 
the usual way, and are not utilized for assisting in the generating 
of steam by passing through asteam generatoras in compl: unant’s case. 

The novelty in the eighth claim of complainant’s patent, as | 
look at it, consists in a combination with a vacuum still in which 
the distilling action is produced by superheated steam, of an inde- 
pendent superheating furnace, and an independent steam generator 
lying alongside of each other, with a flue connection between the 
furnaces, so that the heat in the superheating furnaces first applied 

for superheating the steam and is then applied for assisting 
115 in generating the steam. No such combination of parts pro- 

ducing such an effect as above described is shown in any of 
defendant’s exhibits, so far as I can ascertain. 


Adjourned to February 7, 1884, at 10 a. m. 
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FeBRUARY 7, 1854, at 10 a. m. 
Same appearances. 
Adjourned to Tuesday, February 12, 1854, at 10 a, m. 
‘TUESDAY, kebruary 12, 1SS4, at 10 a. m. 
Same appearances. 
Adjourned to Wednesday, March 5, 1854, at 10 a. m. 
WEDNESDAY, Mareh D. ISS4, at 10 a. m 
Same appearances, 
Adjourned to Monday, March 24, 1554, at 10 a. m. 
Monpay, March 24. 1554, at 10 a. m. 
Same appearances. 


Adjourned to Tuesday, April 15, 1SS4, at 10 a. m. 


Turspay, April 15, 1SS4, at 10 a. n 


Same appearances. 
Adjourned to Monday, April 21, 1854, at 10 a. m. 


L116 Monpay, April 21, at 10 a. m. 
Plaintiff appears by ‘T. G. Outerbridge, Esq., solicitor, and 
(ico. B. Selden, Esq., of counsel 
Defendant appears by James A Allen, Ksq., of counsel. 
By consent of counsel an adjournment was had to 2 o’clock p. m. 


MonDAY, April 21, at 2 p>. Enh. 
Plaintiff appears by T. G. Outerbridge, lsq., solicitor, and Geo. B. 
Selden. of counsel, 
Defendant appears by James A. Allen, Esq., of counsel. 


Cross-examination of complainant’s witness, Rurus F. Oscoopn, 
by defendant’s counsel, JAMes A. ALLEN: 


10) (). You find, do you not, that prior to the com plainant’s patent 
No. 65426, on which this suit is brought, horizontal stills of eylin- 
drical form for distilling petroleum were old ? 

A. Yes, sir. 

11 @. You find, also, that such retorts were old, used in connec- 
tion with a vacuum pump, or other means of exhausting the air? 

A. Yes, sir; I think so. 

12 (). Condensers were used, were they not, in connectien with 
all such stills and, in fact, all stills? 

A. Yes, sir. 

15 Q. And every still, also, must necessarily have a goose-neck 
from the retort to the condenser ? 

A. Yes, sir; or some equivalent. 

14. Do you understand that when, prior to the complainant’s 
patent, the combination of a horizontal cylindrical retort for petro- 
leum with a goose-neck, a condenser, and an air pump was well 
known the mere duplication or triplication of the goose-neck used 
in said combination would be a proper subject-matter of invention 
and patentable as such ? 


. 
I 
| 
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A. I think that would depend entirely upon whether there was 
any difference in the effect produced. If it was a mere aggregation, 
producing no difference in effect, but only increasing capacity, 

117 [ do not think it would be patentable ; but if it produced 
some special and different effect [ think it would be patent- 


alle. 

15 Q. Assume that the effect with respect to each added goose- 
neck is the sume in its general character and of no other kind than 
is produced in the use of the original one, would you then say that 
the adding the second coose-neck would vive novelty to the comlbi- 


nation Ina patentable sense ? 


‘Objected to as an assumption not warranted by the evidence in 
this case. 


A. I don’t think that alone would be patentable. 

1G (). [In a horizontal cylindrical retort for petroleum the use of 
a series of goose-necks was known and practiced, was it not, prior 
to the invention of the conrplainant’s patentee, verest ? 

A. Such is shown in the patent of Reese, May 19, 1865, Defend- 
ant’s Exhibit A; but in that case (defendant’s counsel objects to 
any further statement by the witness, as the question put has been 
fully answered) each goose-neck connects with a separate chamber 
in the eylinder, which is distinct and independent of the other 
chambers, and it only acts upon its own chamber. 


Defendant’s counsel moves to strike out the last part of the above 
answer as being an unnecessary repetition of the witness on the 
direct examination, 


17 Q. Prior to Everest’s invention you had all the elements in 
use in combination which are contained in the third claim, with the 
exception of the duplicated woose-necks, and these duplicated (rOOSC- 
necks were shown In a combination with retorts and condenser, 
which does not appear to have included the vacuum pump); Is not 
this so? 

A. I think the individual elements were all old and that the only 
novelty was in the special combination of parts embodying the 
series of goose-necks; so far as | know, the combination was new. 

1S Q. Suppose that a vacuum pump were added to the arrange- 

ment shown in the Reese patent, Exhibit A, in that case, in 
11S = your opinion, would there be invention or novelty in the 
combination stated in claim 3 of the complainant’s patent ? 

A. I think there would be. 

1 (). Suppose further modification were made of the device shown 
in the Reese patent, of taking away the partial partitions between 
the different sections of the retort, how would you then answer the 
question ? 

A. I think it would still be patentable. 

20 Q. Upon what ground ? 

A. The first and most important thing is a vacuum still; the sec- 
ond is the application of steam heat in counter-distinction to the 
direct application of fire in producing the distillation. In order to 
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cover a large surface with steam pipes it Is necessary to make a 
large still or one which covers considerable extent, so that the oil 
will lie in a thin body over the steam pipes. In such a still a single 
voose-neck is hot sufficient LO pass ott the vapor readily, hence the 
necessity of a series of goose-necks. <A difference in effect is thus 
produced which Is not. an aggre gration 

21Q. Am I to understand you, then, that claim 3 includes the 
steam pipes as an element of the combination therein named ? 

A. No, sir; not as an individual feature, but it 1s requisite that 
the steam pipes Or some equival nt must be used to make the ar- 
rangement operative. [t is not Hecessary that a claim to a combi- 
nation should embody every essential thing necessary to make a 
working arrangement. 

22 Q. In your’opinion, could claim 5 be infringed by a retort 
which had no steam pipes in connection with it? 

A. I think it might be. 

25 Q. Explain how that could be, consistently with your previous 
statement. 

A. By using some equivalent in the place of steam pipes for con- 
veying the steam through the retort. 

24 Q. My question was designed to assume that steam was not 
used. Assuming this to be the case, how would you answer my 
question ? 

A. I think it wou!ld not be infringed. 

25 Q. In your opinion, then, if a retort with a duplication of 
goose-necks with a condenser and vacuum. pump were used 
in combination and external heat, as by a fire, was used this claim 
would not be nfrings d, steam le LLing not being employed t 

A. | have my doubts in regard to that. The combination of me- 
chanical parts would be the same; the effect of the goose-necks 
in carrying off the vapor would be the same; therefore the me- 
chanical results would be the same, and the only difference would 
be, so far as these features are concerned, in the method of applying 
the heat, and the application of heat by direct fire might be the 
equivalent of passing steam through the pipes. 

26 Q Suppose, then, in the us of the combination stated in the 
last question partitions were made between different divisions of 
the retort, such as are described in the Reese patent ; would then, in 
your opinion, the combination infringe claim 3? 

A. I think not. 

24 Q. Solely by reason of the partitions * 

A. I think principally by that reason. 

28 Q. And you think that taking out the partitions such combi- 
nation would infringe ? 

A. I think so. 

29 Q. What different effect in the operation of the combination ts 
there whether the partitions are out or in? 

A. If the partitions are in there are as many chambers in the re- 
tort as there are FOOSC-1i¢ eks, and each LOoose-ih¢ ck would only draw 
from its own chamber. There may be an inequality in the draft 
through the several goose-necks, so that while one produces a per- 


lit) 
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fect exhaust the next may be imperfect. There may also be an in- 
equality in the heat under or in the several chambers, producing 
more Vapor in one than in the other and causing ahi unequal dis- 
charge. By making the whole retort in one chamber and drawing 
from the goose-necks over this whole chamber the draught 1S regu- 
lar and even and the vapor will be readily taken away. There ts 
also much less tendency to draw the oil over from the retort if one 

large chamber is used than if several small ones are used, in 
120 ~=— which ease, if any sadden impulse is given to the exhaust or 

if more exhaust occurs in one goose-neck than another, the 
oil will be likely to be drawn over, because the exhaust acts upon it 
with greater power. 

30 @. Are these views expressed in the preceding answer tlie 
result of any actual observation of any such apparatus as 1S COon- 
sidered in the @ 1.wer? 

A. No, sir. 

31 Q. It is simply theoretical reasoning with you, is it not, wholly 
unsupported by actual ouse. vation ? | 

A. Yes, sir. 

OZ (). Assume that the device shown in the Reese patent had been 
used in connection with an air pump for purpose of vacuum distil- 
lation, would it, in your opinion, constitute an invention to remove 
the partitions between the different divisions of the retort? 

A. I think it would. 

eo (). [n the case supposed of the duplicate goose-necks of the, 
Reese patent being used with a vacuum pump, the partitions being 
left in}, would not the exhaust be distributed in the retort and the 
escape of the Vapor at the same time facilitated ? 

A. The exhaust will be extended to different parts of the retort, 
but will act only in the separate chambers in the same manner that 
several goose-necks would exhaust from just as many separate retorts 
as there were goose-necks, each independent of the other. This | 
would regard simply as an aggregation of several goose-necks and 
several retorts instead of Ole, and hay Ing no difference in effect over 
i single retort with a single Loose neck.. 

ot Q. And you think thatsuch an aggregation would be in princi- 
ple distinguishable from the same relative arrangement of retort, 
goose-necks, condenser, and vacuum pump, without any use of par- 
titions to divide up’ the space in the still into separate chambers for 
the action therein of the exhaust through the goose-necks ? 

A. Yes, sir; I think one is a mere aggregation and the other is a 

patentable novelty. 
121 30 (. Where you say in part of your answer to question 5 

that pipes pp in the Gengenber patent, Defendant’s Exhibit 
(i, form but a single discharge for the gas anid but a single goose- 
neck that they could not equalize the action upon all parts of the 
retort, have you taken into account the statement made on page 4 
of the Gengenber specifications, as follows: “The tower retort ‘gq’ 
has two or more exits, pp, at different points to equalize the discharge 
of the volatile products and allow them to pass off without remain- 
Ing longer than necessary ex posed to the heat of the retort?” 
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a. 2, Ge I Suppose aly meaning of the inventor is that by 
using two points of discharge at some distance from each other the 
tendency to equalize will be greater than if there were but a single 
point of discharge. But the discharge Is not equalized for this 
reason, that the lower branch tube, “p,” has a shorter and more di- 
rect passage to the point of discharge than the upper one has; there- 
fore the draught would be wrreater through the lower branch tube 
than through the upper one, and the action would not be equal. 

56 @. If Gengenber’s Spe ification correctly states the use of the 
two or more exit pipes, p p, the effect they have 1s acting together at 
the same time to pxiss OVOP to the receiver “r ’ the products of dis- 
tillation, is it not? 

A. I think so. 

37 @. You have here, then, two operative goose-necks or exit pipes 
discharging the distilled products from the retort at the same time 
mito the conde nser, a prurtriy) Ly be also in action by mcans of iith CX- 
haust through the condensing pipes and }Missapes and goose-necks 
to the vapor space of the retort? 

\. That is true, except that I should say it was more properly a 
single fFOOSC-1ht ck with two branches than two goose-necks. 

58 Q. The object of Gengenber’s apparatus is the production of 
oil, 1s 1t not? 

A. The statement of his invention is that a new and useful im- 
provement in apparatus for the destructive distillation of oleiferous 

minerals, such as shale, bituminous slates, cannel coal, for the 
122 purpose of extracting therefrom oils and tars; I suppose the 
object is to extract the oil and tar from the mineral. 

39 Q. The product realized by this apparatus is analogous or sim- 
ilar to that realized from a petroleum still, is 1t not? 

A. Well, no; I think it is of the same general nature, but in crude 
form corresponding with crude petroleum, and [ suppose requiring 
another distillation to refine it. I don’t know this of my own knowl- 
edge, but suppose it to be the case. 

LU) (). Now, thie Vapors which are present in the Vapor space of 
the retort a * must be similar, must thev not, to those which are 
present in the vapor space of a petroleum still? 

A. I should Suppose SO. 

11 Q. The differences between this apparatus and one for the dis- 
tillation of crude petroleum relate mainly, do they not, to the fact 
that the oleiferous material made use of for the purpose of distilla- 
tion is in the solid and not in the liquid form ? 

A. The differences in use necessarily require a difference in con- 
struction. I think the two are totally unlike. Neither one could 
be used for the purpose the other is. 

42 Q. But this apparatus could be used for the distillation of 
petroleum, could it not, by substituting a tank or vat or common 
retort in the place of the lower part of the V-shaped retort which it 
now has? 

A. I think not without making other changes. 

13. Q. What other changes would be necessary beyond properly 
connecting the pipe a’? 
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A. I think it would be necessary to dispense with the pipe d’ 
also to dispense with the charging boxes } and 6’, covering the top 
of the tower G. [ think, in fact, that such changes would have to 
be made as would reduce the apparatus to a common still. 

L (). The charging boxes could be left at the Lop of the tower 
as they are, could they not, without being used ? 

A. They might if closed and packed tight enough to prevent the 

admission of alr. 
125 lD J. lf the change were to a petroleum still it would be 
hecessary, would it, LO discon cl the Pipe d’ so as not to con- 
nect back to the retort? 

A. I think so, or cut off the passage through it. 

16Q@. Assume that the Gengenber apparatus was Invented and used 
before the discovery of petroleum, and that after such discovery it was 
desired to adapt the apparatus to the distillation of petroleum. In 
your opinion, would it require invention to substitute & common 
horizontal retort in place of the lower part of the retort with its 
crusher attachment and to disconnect the pipe d’, leaving the rest 
of the apparatus as it appears in the specification and drawing ? 

A. No, sir. 

17 (). Would the required changes be such is would be oly ious 
fo a competent mechanic called on to adapt the apparatus for use 
In the one distillation instead of the others ? 

A. I think so. 

IS Q. This apparatus would then show to a mechanic or other 
person the combination of a retort with two or more exit pipes 
leading therefrom, a series of condensers, and an exhaust pump at 
the end opposite to the retort, the purpose and use of the combina- 
tion being the production of distilled oil? 

A. I think it would show it all except that there is but one main 
exit pipe from the retort. It would also be necessary in making an 
operative apparatus to form some sort of an exit at the air pump 
for the discharge of the gases or the oil anda receptacle to receive 
them. I think also that the double goose-necks t and w between the 
tank “7” and the pump would be inoperative in distilling oil with 
a tight retert for the reason that the gas would be condensed in the 
refrigerator “v” and this oil would not be drawn over through the 
second goose-neck “w” to the pump; therefore, to make an opera- 
tive apparatus, [ think the goose-neck “w” and the. washer “2” 
would have to be dispensed with. If the oily vapor were brought 

In open contact with the water in “=” it would condense and 
124 mix with the water and would have to be drawn off and 

separated, and no means is shown for that. As stated in the 
specification of Gengenber, the tar is deposited in the main tank “ r” 
and the condensable vapor is separated from the permanent gas in 
the refrigerating system “v.” The permanent gas then passes 
through the pipe “ww” and into the washing vessel “x,” where, as | 
understand it, 1t is purified in the same manner that illuminating 
gas is, and from this point it is drawn through the pump and forced 
back through the pipe “d’.” He speaks of this gas as a permanent 
gas. None of the oil or tar, as I understand, is drawn back of the 
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tank “*.” IT take it in such a still, if used as a petroleum still, the 
oil could not be drawn back farther than the refrigerator “».” and 
this would require a reconstruction of the whole still to adapt it to 
their use. 

19 Q. There is ample means of discharge provided, is there not, 
for the ol or tar from the tank ae ” and the connected refrigerator 
és hae 

A. I cannot say, for I do not know the size of the tank nor the 
SIZ of the discharge. 

50 Q. Assuming them to be, what a good mechanic might be 
supposed to make them, sufficient. 

A. In an oil still I don’t think the* vapor would condense in the 
tank 3 pa Therefore there would be neo need ola discharge at that 
point, but the vapor would be carried over in the pipe “¢t” and 
through the refriverator “s hg and would be conde nsed in the coils 
of pipe in the refrigerator, and would have to be drawn off in the 
trap 8". A receiver would have to be connected with this trap Lo 
contain the oil, which is not shown in this patent. I cannot state 
whether the trap “s’” would be a sufficient discharge or not. 

51 Q. Taking it for granted that the discharges at sand 8s’ and 
the receiver in connection therewith are sufficient In capacity, what 
is there about this apparatus when the changes named in question 
i> are made tO leave it in the least Inoperative as uti apparatus for 

distilling petroleum, it being assumed that a proper exit and 
125 ~receptacle are made at this air pump for the discharge of 
gases f 

A. It would be hecessary to’ substitute a tight retort in place of 
that shown in this drawing, to dispense with the trap “s,” or to put 
il cock therein, to dispense with the pipe ¢. LO enlarge the trap 3” Lo 
the capacity of the coils of pipe which pass through the refrigerator, 
to connect with the trap s’ an air-tight receiver, and to connect with 
the air pump an air discharge below the piston with a valve therein, 


yp 9 


and to dispense with the safety valve “ 0’. 


Adjourned, subject to further notice. 


SaturDay, May 17th, 1S8S4—10 a. m. 
Met pursuant to agreement. | 
Present: T. G. Outerbridge, Esq., solicitor for complainant, and 
Gieco. B. Selden, Esq., of counsel, James A. Allen, Esq., of counsel, 
for defendant. 


Cross-examination of witness, R. F. Oscoop, resumed by Mr. 
ALLEN: 


52 Q. Referring to the answer which you gave tothe 5th question 
on your direct examination, in which you specify that the goose- 
necks extend in parallel lines from the retort to the condensers, do 
you wish to be understood as giving your opinion that the third 
claim of the complainant’s patent is limited to an arrangement of 
goose-necks in parallel lines with each other? 


A. No, sir. 
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). 
anticipated by a combination of the same elements specified in the 
claim In which, however, the goose-necks were shown running in 
opposite directions or otherwise than parallel with each other? 

A. I think so. 

54Q. You put, then, no stress under this claim in any way on 
the direction from the retort in which the several goose-necks are 
made to run to join their several condensers ? 

A. No, sir; I think it makes no difference whether they extend 

parallel to each other or at an angle. 
126 55 (. I notice also in your answer to the fifth question 
Upon the direct examination you state as anionge the essential 

features of this third claim, “ First, a horizontal and elongated retort, 
which allows the oil to be spread over considerable surface to receive 
the best action of the heat, which is desirable where steam Is applied, 
as is done in this apparatus.” Do you wish to be understood as testi- 
fying that the combination named in this claim is limited to the 
case In which a retort or retorts are used of the deseription specified 
in the language above quoted—i. ¢e., horizontal and elongated ? 

A. No, sir; I mean a retort of such size as to present a large sur- 
face for the oil to lie in a thin body over the heating pipes. 

56 Q. Is there any limitation made in this claim whatever of any 
kind with respect to the size or form of the retort or retorts ? 


53 Q. Would, in your opinion, the subject-matter of that claim be 


Objected to as immatertal. 


A. Not in the claim itself, but construed in connection with the 
specification [ think it is limited in the manner I have described. 

57 @. Upon what language of the claim do you base this construc- 
tion ? 

A. From no particular language in the claim, but from the fact 
that it is stated in the claim that two or more goose-necks are to be 
used to distribute the exhaust in the retort, and | understand in the 
specification that the retort is a horizontal elongated eylindrical or 
elliptical vacuum retort or any other form that will answer the de- 
sired purpose. I can see no object in attaching two or more goose- 
necks to the ordinary upright form of still, but I can see an object 
in attaching them to such a retort as is described in the specifica- 
tions ; therefore I think the claim embodies the kind of retort that is 
deseribed in the retort. 

98 Q. When the claim uses broadly this language, “ connecting 
the retorts of a vacuum still with the condenser or condensers by 

LWwo or more goose-necks,” what authority have you for saying 
127 ~=—s that “the retorts of a vacuum still” mean only a particular 

description of retort not mentioned or referred to in the 
claim ? 

A. Because a particular kind of retort is described in the specifi- 
cation, and because the second claim claims such a retort, and be- 
cause. two or more goose-necks are particularly applicable to a retort 
of this kind, and not to an ordinary retort. 

oJ Q. Assuming that the third claim is not limited toa particular 
shape of the still, but covers broadly any form of still with which 
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duplicate goose necks are used, do you find in that case that the 
third claim is anticipated by one or more of the exlibits produced 
by the defendant and referred to on your direct examination ? 

A. No; I think not. 

60 Q. How do by distinguish Exhibit “Q? 

A. In Exhibit “ Q,” as I understand, the two goose-necks and con- 
densers are on op posite sides of the still; are to be used alternately, 
so thi : while one Is In active operation the other is inactive; and so, 
in fact, the retort is used with but one goose- neck, and not with two 
or more acting at the same time, as in compl: 1inant’s case. 

61. How are you able to make the statement in your last preced- 
ing answer when the specification itself states on the third page 
“the whole number of condensers may be made to bear at any time 
upon a single still or the whole may be made to act on all the stills,” 
and the employ ment of two or more condensers is stated to be alter- 
Mi ' ly if desired ? 

The passage in the specification is obscure, and I am unable 
Lo mal dr exactly what is meant, but it states “ where a series 
of stills are employed a series of condensers may be employed with 
them, connected together.” The inference is that the condensers are 
connected together, and the passage then states that the whole num- 
ber of condensers may be made to bear at any time upon a single 
still or the whole may be made to act on all the stills. I should 

think the meaning of this is that the condensers can be made 
128 toact through one govose-neck on a single still or through 

several goose-necks on all the stills. This looks reasonable, 
because the inventor speaks of a series of stills, and says that a less 
proportional number of condensers may be employed, and makes no 
mention of more than one goose-neck to each condenser. 

62 Q. Suppose that an air pump were connected with the two 
condensers, as specified in the second paragraph of page two of this 
specification, what would prevent both goose-necks and condensers 
operating at the same time ? 

A. I should construe that paragraph to mean that a separate air 
pump might be connected with each condenser, in which case but 
one would exhaust at atime. This, 1 think, is a fair construction, 
because it is followed in the same connection in the deseription by 
the explanation of another means of producing the exhaust “ by the 
admission of steam from the pipes M N, acting on the same prin- 
ciple of the water exhaustion above described.” If a separate pump 
were used for each condenser the exhaust would be through only il 
single goose-neck when one pump was used at a time. 

63 Q. When the exhaust is made by admitting steam what 1s to 
hinder its being made simultaneously upon both condensers if the 
ar rator desires to do so? 

It could be done by opening both of the cocks “ 

nF Q. Am I to understand it as your opinion rai this specifica- 
tion that it was never supposed by the patentee that at any time or 
for any cause it would be found desirable to operate the device 


shown by both condensers and both goose-necks ? 


s* 


7 


esis AO te a A 


THE VACUUM OIL Co. VS. 


A. Iam not competent to say as to that. I made out the specifi- 
cation of this patent, “ Exhibit Q,” and I know that the object then, 
as stated to me—— 


(Mr. Allen here objects to what the witness is about to state as 
voluntary and irrelevant and not ealled for by the question.) 


—by the epplicant, was to make a continuous exhaust in the still 
by an alternate action. 


Reeess till] l.lo p. m. 
129 May 17ruH—1.15 p.m. 
same appearances, 


Cross-examination of witness (OSGOOD continued ; 


OO () If in this device oi lewing's the LWo condensers and two 
goose-necks were used together the escape of the vapor would be 
facilitated, would it not, by the duplication ? 

A. I think it would toa certain extent, although, owing to the 
shane of the retort, | think the single goose-neck would be effective 
if made of proper size. 

66. If ihe two condensers and goose-necks were connected with 
a single pump the exhaust would be disiributed in the retort toa 
greater extent than if but one of the goose-necks was used ? 

A. That is so, unless the single goose-neck was made very large 
at its base. 

67 Q. Js there any specification in claim three of complainant's 
patent that the two or more LOOSE-11C( ks should be connected to the 
retort at any given disiance apart ? 

A. I think not. 

68 Q. You speak in your answer to the fifth question on direct 
examination of the “separate condensers being arranged ina line 
parallel with the retort.” Is any such feature made a part of this 
claim ? 

A. I think not. 

69 Q. Is there any designation in this claim of the condensers, 
whether “jet condensers” or “ worm condensers,” and would either 
kind be within the claim ? 

A. The specification shows and deseribes a worm condenser, but 
not a jet condenser. I think the claim would cover either. 

70 Q. Do you understand the specification of the complainant’s 
patient sufficiently to make a drawing of any portion of the device 
as it would be found when actually constructed and in operation ? 

A. I think not without further practical knowledge of the art or 
without insiruction from some practical operator. I suppose you 
mean working drawings. 

71 Q. Are there portions of the apparatus necessary to be 

150 construcied in order to render the device operative which are 

entire ly omitted to be described in this patent, either in the 
specification or the drawings? 

A. I presume thereare. I have never known a drawing of a pat- 
ent to be a working drawing, showing all the parts used in the 
machine. 
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72 Q. Iam not speaking of working drawings. Can you give me 
any kind of a rough sketch that will show what the intention of the 
patentee was with reference to the mode of connecting the capacious 
condensers with the worms marked “FE EE’ ?” 

A. Not anv MOre clearly than Is indicated in the drawings of the 
patent. I can give you a sketch of how I would make it myself, 
but I cannot say what was the intention of the inventor in that re 
spect. 

70 (. Please make a rough sketch indicating the best you can 
your idea of what this mode of connection was intended to be. 


(Witness makes drawing and hands it to defendant’s counsel.) 
Same offered in evidence by defendant’s counsel and marked “ De- 
fendant’s Exhibit Ls, { sgood Sketch.” 


744). This sketch, as I understand it, exhibits only the worm con- 
nection with the series of capacious condensers, as shown in Fig. 3 
of the drawings of the Everest patent. Will you please add to the 
same sketch another figure showing the connection with the worm 
\ hen there Is only One capacious condenser for the three goose-necks, 


wd 


as shown In Fig. 5 of the Everest drawings ‘ 
(Witness adds same.) 


79 4. What authority do you find in the specification for the three 
pipes with which in Fig. 2 of your sketch you connect the condenser 
(’ with the worm EK’? | 

A. In this sketeh I have sitnply shown my own plan of connect- 
ing the pipes. I cannot say exactly what plan was followed by the 
inventor. Fig. 1 of his drawings is the only figure which shows 
the worm I’, and this is a cross-section which cuts off a portion of 

the condensers and the worm, so that the connection between 
131 = the condensers and the worm of that portion which ts cut off 

is not shown, but that portion which remains shows one of 
the condensers and a vertical pipe leading from the bottom of it and 
connecting with the worm in a manner similar to what I have marked 
In “Exhibit Z.” I would say that Exhibit Z shows a view at night 
angles to that shown in figure one of complainant's patent, so as to 
exhibit all three of the condensers C’ and their connection with the 
worm. The only reference I find in the specification is in the mid- 
dle of page 2 of the printed patent, where it says “ with the bottom 
of the series of condensers connect two separate condensing coils of 
pipe, E EF’, resting in the water tank D’, and these coils passing out 
through the tank connect, respectively, with the receivers F F’ for 
retaining the distilled oils;” and further on the specification says 
“when the exhaust is applied it will be seen that 1t operates to pro- 
duce a vacuum from the receivers clear back to the retorts through 
the parts FE BE’, CC’, and B B’.”” From this it 1s apparent that the 
condensing coils E E’ must be connected with the condensers C C’ 
in such a manner as to exhaust through all of them. 

76 Q. The sum of the matter is, then, is it not, that, beyond show- 
Ing that the worm is connected with the condensers C’ C’, there is 
no showing or description, either in the drawings or specification, of 
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the form of the arrangement of the pipes by which that connection 
is made? | 

A. I think it is shown in the drawing, cross-section, Fig. 1, but | 
find no specific description of the particular method of attachment 
in the specification. 

77. It is not possible, is it, for the cross-section in Fig. 1 of the 
patent to show what appears by Fig. 1 of your sketch? 

A. No, sir; not in the same form, but I think a cross-section of 
my sketch, “ Exhibit Z,” would show substantially what is shown in 
the drawing of the patent, lig. 1. 

75 Q. Consistently with this same cross-section there might be 
various arrangements of the pipes, might there not, as shown in 

longitudinal section ? 
Lo2 A. There might be in the way of coiling the main length 
of the pipe, but I can conceive no Way of connecting the cotls 
with the condensers except by branch pipes running up to the con- 
densers from the coils, in which ease they would show as they do in 
the cross-section, Fig. 1, of the patent. 

79 Q. Se your answer is that there must necessarily be a cross- 
pipe from the top length of the worm to each one of the condensers 
C’, and that the construction could not be otherwise ? 

A. There is only one other way that I can see now, and that is to 
provide each condenser, C’, with a separate coil of its own and unit- 
ing all these coils at the end ina common discharge pipe which 
passes out through the side of the water box and connects with the 
receiver, as described in the patent. 

SOQ. That is shown not to be the construction by the cross-see- 
tion in Fig. 1 of the patent, is it not ? 

A. I think that to be true. 

$1. So that variation would not be authorized. Can there be any 
other? 

A. I cannot see any other. The cross-pipes might be made so 
short as merely to form connection without having any consider- 
able length, the coils being located close uy to the condensers. 


Adjourned to Wednesday, May 21, 1884, at 10 a. m. 


WEDNESDAY, May 21, 18S4—10 a. m. 
Present: T. G. Outerbridge, complainant’s solicitor: Geo. B. Sel- 
den, l’sq., of counsel; James A. Allen, lisq., of counsel for defend- 
ant, hot appearing. : 


At Mr. Allen’s sugyestion, by letter. the ease Was adjourned to 
Friday, May 23, 1884, at 10 a. m. 


133 Fripay, May 23, 1884—10 a. m. 


Present: T. G. Outerbridge, Esq., for complainant; James 
A. Allen, Ksq., for defendant. 


Cross-examination of Mr. Oscoop continued : 


82 Q. What is there in the specification or drawings of complain- 
ant’s patents which prevent attaching the worm ora pipe leading 


THE BUFFALO LUBRICATING OIL CO. (LIMITED). 75 


to the worm at the end of the horizontal condenser marked C’ in 
ne: 5? 
. There is nothing to prevent it. 
83 Q. Is there any means of saying that that was not the pat- 
entee's intention ? 
I think not, so far as the form shown in Fig. 5 is concerned. 

Si Q. Suppose that were the construction, would the exhaust from 
the pump act equally on the three goose-necks, B’ ? 

I think if the chamber C’ was made large so that the — 
acted upon a large body the drawing action through the pipes B 
would be subst: intially equal, although the tendency would be to 
draw most through that pipe, B’, which is nearest to the worm in the 
end of the condenser. 

So Q. Suppose the proportion were as shown in Fig. 5? 

A. I think that would depend a good deal upon the size of the 
worm attached to the end of the condenser. If the worm was as 
small as that shown in Fig. 1 of the patent I think the action would 
be substantially equal through all the pipes B’. 

S86. Q. Do you give it as your professional opinion that with the 
arrangement of pipe s connecting with the worm shown In I ig. 2 of 
your sketch marked “exhibit Z” in the actual operation of the de- 
vice there would be a substantially equal distribution of the exhaust 
through each of the three goose-necks marked B’ ? 

A. Yes, sir. 

S87 Q. Would there be an equal distribution through the three 
pipes from the condenser to the worm ? 

I think not. 
Io $8 Q. Upon what theory, then, do you affirm that the ex- 
haust would be equally distributed through the three goose- 
necks ? 

A. The condenser C’ is of such size that the exhaust acts gradually 
upon the amount of vapor which it contains ; in other words, it breaks 
the active force of the exhaust throughout its whole length, and this 
slow exhaust in the condenser has the tendency to draw equally or 
substantially equally upon all of the pipes B BY” 

SY Q. Your exposition in reference to Fig. 2 of your sketch demon- 
strates fully, does it not, that through the three goose-necks Bb’, in 
lig.1 of your said sketch, the exhaust would be unequi il, and that 
the main exhaust would be through i connecting pipe nearer the 
pump, and through the goose-neck B’, which is in immediate con- 
nection therewith ? 

A. In Fig. 1, the same as in Fig. 2, a condenser, ©’, is used which 
breaks the foree of the exhaust, between the worm and the £O0sC- 
necks B’ above. There might bea tendency to be a greater exhaust 
upon the first — ser thau those farther beyond. 

90 Q. In Fig. 1 of said sketch, as you have me adv said, the greater 
draught would be through the pipe marked “ For a like reason 
the exhaust would be more strong through he pipe marked “2” 
than through the pipe marked “3,” would it not? 

A. I think that would be the tendeney. 

91 Q. Now, in Fig. 1, would it be possible to be otherwise than 
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that the same inequalities in the strength of the exhaust through 


the pipes marked a yA ana > respect tively, would be found 1) the 


several goose-necks marked B’, connected respectively with said 
pipes 1,2 and 3? 


A. I think there would be an inequality, but in a less degree of 


force than through the pipes 1, 2, 3, because the capacity of the con- 


densers C’ and the goose-necks LB’ is much greater than that of the 


pipes 1, 2,5,so0 that while the force of the draught through the 
pipes 1, 2, 3, might be great, hat through the ¢gondensers the 
LOOSC- necks would be ore posit tively reliable. ‘Therefore, 


135 while there might be an inequality of the drawing power of 


the voose-necks upon the retort, | do not think 1t would be 
very great. 

92 (). In the continuous working of the air pump, would not the 
whole force of the exhaust through the pipe 1 necessarily be found 
acting through the goose-neck B’ connected therewith ? 

A. | would Say the whole force acts, but in a less degree, or with 
less power In the goose-neck than in the pipe 1. 

veo (). You ried the exhaust through the eoose-necks would be 
more uniform and less closely timed to the action of the pump, do 
you not—2. ¢.. timed to the motion of the piston ? 

A. Yes: Mean that, an: also that there Is less force and velocity 
to the current in the goose-neck than in the pipe 1, because the latter 
Is Of small size, and in order to pass a given quantity of vapor the 
vapor must receive a quicker movement through the pipe 1 than 
through the coose-neck. 

04 Q. The same proportion in the strength of the exhaust through 
the pipes 1 and 2 would appear in the goose-necks B Lb’ connected 
therewith, respectively, would it not? 

A. I think so, substantially. 

99 Q. And the same would be true with the pipes 1, 2, and 3, and 
their roose-necks 1} rt spectively connected therewith, would it not? 

A. I think so. 

6 Q. Do you find anything in claim 4 of complainant’s patent 
thi; “al spec ifies thi size or proportions of the capacious cond nscrs with 
reference to the size of the coil in the worm or the size of the goose- 
necks? | : 

z. No. sir: no specific S1ZC Is mentioned. 

97 () Do you find anything of the kind in the drawings or specl- 
fications ? 

A. Certain sizes are shown in the drawings, but the drawings are 
not made to a scale: there fore these s1zes hay hot be correct. 

US (). Do you understand from the letters patent that the patentee 
in any manner restricted himself to any given form or size of the 
condensers (7 7 , ° 
136 A. I think not, except that the form shall be such as to cor- 

respond with the kind of retort used, and such sizes as will 
produce the Working action deseribed. 

09 @. Ifthe same working action would be produced be the ae il- 
tion of the Con de Wsers Lye tween the wort and the pump, \ woul a 
your opinion, such condensers be included in claim 4 ? 
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A | should want to see how that could be done before expressing 
such an opinion. 

100 @. Assume that such a location of the cendensers would 
equally well serve as a check to diminish the direct action of the ex- 
haust pump upon the oil in the retorts, would it then, in your 
opinion, he within said claim ‘4 

A. The question presents til) intangible idea that has no iorm or 


} 


cubstance, and which | aii unable to comprehend, for [ CUHNOL See 
how such an apparatus could be made to aet. 

101 Q. ‘Suppose in a still for the distillation of petroleum the ves- 
sel marked “ M,” shown in Defendant’s “ Exhibit 8S.” the Hamilton 
patent, were used between the pump’and the Wort, for the purpose 
of serving as a “check to diminish thir direct action of thi exhaust 
‘pump upon the oil in the retorts,’ would such a construction not 
be, In your opinion, within the language of claim 4 of complainant’s 
patent? 

A. I think not. 

102 Q. Would not the vessel “M” referred to, interposed between 
the pump and the WOFrtTh, SCFVe us a cheek LO diminish the direct 
action of the pump upon the oil in the retort? 

A. I think not, effectively 

105 Q. Why would not it? 

A. For several reasons: First. In my opinion, it is necessary to 
locate the check very ii arto the retort, so that it will draw the Vapor 
“atl once into il capacious VOesst I, Second. If the cheek Is located he- 
yond the worm and between the worm and the pump, the conden- 
sution of the oil in the worm will more or less affect the draught 
through the pipe. If the é hye f k is placed above the Worth), aS Ill COl- 

plainant’s case, and between the worm and retort, it will not 

Od he affected by such condensation. Third. If the check is 

placed beyond the worm, as in “ Exhibit 8S,” there is a long 

connection between the check “ M” and the retort by small pipes, in 

which the current gains force as it is drawn forward, and the effect, 

| think, would be similar LO connecting these pipes directly LO the 
peurnyp SO that ho cheek aul all would he produced. 

104 Q. Have you ever made any experiments with reference to 
the condensation going on in the worm affecting the regularity of 
the exhaust made by the action of an exhaust pump through such 
au worm 7? 

A. No, sIr. 

105 Q. And you wish to be understood that it ts your opinion that 
in“ Exhibit S” the action of the exhaust through the worm upon 
the retort would not be utlect d or varied by the pressure of the re- 
ceiver “ M ” between the pump and the worm ? 

A. I think not mate¥ially. I think the action upon the retort 
would be very slight indeed, if any at all, from the use of the re- 
ceiver “ M.” 


. 


Adjourned, by consent, to - 
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Fripay, May 23, at 2 p. m. 
Same appearances. 
Cross-examination of Mr. Oscoop continued : 


106 Q. Before the date of the complainant’s patent, enlarged ves- 
sels between the retort and condensing worms are shown Lo have 
been used, are they not, in oil stills which were not operated with 
the use of a vacuum pump? 

A. Leannot say. Ido not recall anything of that kind to mind 
how. 

107 Q. I call your attention to the description of the prime con- 
denser, pages 2 and 3 of the manuscript specification, Defendaut’s 
Exhibit J, Homer’s patent. 

A. I do not understand the construction of the prime condenser 
nor the coils spoken of, but if they are outside the prime condenser 
the condenser would be located between the coils and the retort. | 

Suppose that is the way it Is. 
138 108 Q. This prime condenser Is described, is it not, as an up- 

right vessel into which the vapor passes from the retort 
through the pipe Ks, being about four feet high by two feet diam: Ler, 
and from hear the bottom of which il pipe passes to a worm 1 il 
cooler filled with cold water, where the oil is cooled ; thence passing 
into a separating chamber where the oil is separated from the water 
and drawn off. 

A. I think that 1s correct. 

109 Q. This prime condenser, then, is a vessel of similar form and 
similarly located to the condensers ¢ c’, in Fig’s. 1 and 3 of complain- 
ant’s patent ? 

\. Yes; so far as that ts coneerned, I think so. 

110 Q. Such a ecapacious condenser, then, in and of itself was not 
new at the date of complainant’s patent ? 

A. No, sir; in and of itself it is nothing but an ordinary vessel. 

l11 (). Nor was there anything new in its location between the 
retort and the worm ? 

A. Not in itself, but only as combined with other parts. 

112 Q. The arrangement of the capacious condenser ¢ c’ between 
the retort and the worm being old and in prior use with stills for 
the distillation of oil where the vacuum pump Was not connected 
and the use of the vacuum pump in connection with oil stills being 
well known, would there be, in your opinion, any invention in 
adding the well-known device in connection with an oil still of an 
air pump to an apparatus for distilling oil in which the capacious 
condensers were on duty between the retort and worm ? 

A. | think so, very detidedly. The invention covers a certain 
and definite combination of parts arranged Th a particular way. In 
the first place, it is necessary where a vacuuin is to be produced, to 
have a tight still. The still shown in “ Exhibit J” is not a tight 
still. In the next place, it is necessary to have a tight condenser, 
and this condenser must be located between the retort and the worm; 
and, in the next place, an exhaust pump must be connected with the 
worm outside of the condenser. 
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139 Objected to, all of the foregoing answer after the word “ de- 
cidedly,” as not required by the question. 


113 Q. If oil retorts and worms were in use prior to the complain- 
ant’s patent in connection with an air pump and apparatus having 
the capacious condensers between the retorts, and worms were also 
in use without the vacuzm pump connected, do you think it would 
involve invention simply to add to the latter arrangement the air 
pump, making the passages all close passages without vent except 
through the pump? 

A. I should say so; the combination would be new. 

114 Q. You think that this would not be such an obvious thing 
as to be quite within the province of an ordinary mechanie without 
exercising Invention ? 

A. I think that is so. 

115 Q. And you think, also, it would involve invention notwith- 
standing the showing of the capacious condenser or receiver “ 7,’ be- 
tween the retort and the worm “xn,” which appears in the Gengem- 
ber patent, Defendant’s Exhibit G,” where a vacuum pump is used 
to exhaust through the worm and connected passages to the retort ? 

A. Yes, sir; that is not a vacuuin still and oil could not be dis- 
tilled in it. 

116 Q. But in this device the air pump acts as an exhaust through 
the worm, the vessel “7,” and connected pipes to the retort, does it 
not ? 

A. It does. 

117 Q. Will not an enlargement of the conduit at any point be- 
tween the goose-necks and the pump check or equalize or steady the 
draught through the goose-necks upon the retort ? 

A. I don’t think it will, effectively, unless located near the retort. 
| think it is necessary to produce the break or check near the point 
where the vapor is drawn over from the retort. If it is located a 
good ways off from the retort I think the current gets such a lead 
that the break or check will not act effectively back to the retort. 

118 Q. I understand you to say In your testimony on direct 

140 examination, in substance, that the superheating furnaces 

shown by the defendant’s exhibits to have existed prior to the 

complainant’s patent were not independent superheating furnaces, 
but furnaces set in some part of the boiler stack ; am I correct ? 

A. I think I stated in reference to a particular point that the 
ordinary method of superheating of that time was. by passing the 
steam pipe through the furnace or fire back of the steam generator 
itself, and then cited some of the defendant’s exhibits to show that 
construction. 

119 Q. Does not Defendant’s Exhibit J, the Horace patent, show 
an independent superheating furnace ? 

A. It shows the furnace or grate with the pipe running through 
it, but I think no mention is made of it in the specification. I pre- 
sume that this is a superheating furnace. <A portion of it is cut off 
by a section, and I can’t say whether it has any other function or 
not. I presume, however, it was intended simply for superheating 
the pipe. 
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120 Q. It is, then, an independent superheating furnace ? 

A. In that case it would be. 

12] (). Does the Gilbee patent, Defendant’s exhibit kK, show an 
independent superheating furnace ? 

A. | think so. 

122 (). Does the patent of Werk, Defendant’s Exhibit Y, show an 
Independent superheating furnace ? 

A. I think so. 

123 Q. Do the drawings marked Defendant’s Exhibit G show an 
Independent superheating furnace? 

A. I cannot understand the construction of this apparatus from 
the draw Ings alone, but should think that the steam boiler Is heated 
from the same furnace that superheats the steam. 


Adjourned by consent to Saturday, May 24, at 10 a. m. 


14] SATUKDAY, May 24, 1SS4—10 a. m. 
same appearances. , 
Cross-examination of Mr. OsGoop by Mr. ALLEN continued : 


124 (). | eall your attention to the Howarth patent, Defendant’s 
exhibit X, and I ask you if the distilling device of this patent 
shows an independent superheating furnace for superheating the 
steam ?¢ 

A. It does. 

125 Q. That is a patent for an apparatus for distilling oil from 
coal, is it not? 

A. Yes, sir; it says in the specification for extracting the volatile 
products from the coal and other substances. 

126 Q. It is entitled “ A new and useful method of extracting the 
volatile products from coal and other substances yielding pyropenous 
oils and gases ?” 

‘A. Yes, sir. 

127 Q. ‘The object, then, is the production of burning oils ? 

a 3 presume so, although the specification doves not state to what 
List the oil Is LO be applied. 

12s (). In the patent of Werk, Defendant’s Exhibit Y, the object 
of the apparatus deseribed is the distillation of fatty or oleaginous 
bodies, is if not 7 

A. [think not. The invention consists in the process of manu- 
facturing fat acids. 

12) Q. ‘Phe apparatus is for the treatment of fatty or oleaginous 
bodies, is 1t not? 

A. Yes, sir. 

130 Q. Ina retort or closed vessel with superheated steam ‘ 

A. Yes, sir. 

lol (). The oleaginous bodies are first melted and poured into the 
retort “ D” through the cock “ L,” are they not ¢ 

A. Yes, sir. 

132 Q. The oleaginous body, then, when received in the vessel 
“PD” is ina liquid form ? 


A. I think so. 


’ 
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133 Q. Crude petroleum, then, would be within this description ? 

A. From being in a liquid siate, I should say yes. 

134 Q. We have, then, in Defendant’s Exhibit Y the com- 
142 bination of a still for petroleum or other oleaginous bodies, a 
steam eenerator, and an independent superheating furnace 

for heating the steam, have we not? 

A. I think not, properly. 

135 Q. Which of the elements named in my last question is 
absent? 

A. The still. 

136 Q. For what reason do vou say that the closed vessel “ D,” 
described in this apparatus for the reception of oleaginous bodies to 
be decom posed into their constituent elements by the action of 
superheated steam within the vessel, is not a still? 

A. In the first place, the use is not analogous. The object in 
Exhibit Y is to treat fats for the purpose of making fat acids and 
not to distill off and throw over a portion of the contents of the 
vessel for the purpose of producing an ol. The fats are merely 
placed in the retort and subjected to heat to produce a chemical 
reaction. So far as I can understand the specification, no distilling 
action is produced, and no means Is shown connected with the re- 
tort “ ) . by which il distilling action Cull be produced ; therefore 
I say there is no still. 

Oe (). The Werk apparatus being desired Lo be applied in the 
reduction of petroleum oils, would it involve invention to apply an 
ordinary goose-neck to the top of the vessel “D” connecting with 
the usual condenser or worm ? 

A. i don’t think it would be operative 2ven when that was done. 
I think it would not require invention to apply the goose-neck to 
the top of the vessel “ D.” 

Los (). Whiy would it not be operative if with the groose-neck 
were added the other usual connections of an ordinary oil still? 

A. Because, as I understand the construction, the superheating 
pipe “I” simply opens into the side of the retort “D” and allows 
the steam to enter in a free body at one point, and I do not think 
that oil could be distilled in that way. 

39 Q. You have no other reason to assign than this? 

145 A. No discharge or exit 1s shown for the steam from the 

retort, so far as I can see, except il weighted valve at the Lop. 
I will state here that Iam in error as to the opening of the pipe 
“I” into the vessel “ D.” It states that it circulates within the ves- 
sel in the form of a coil, which is perforated to admit the steam in 
numerous small streams. Ido not think it is practicable to distill 
oll by the Injection of steam alone. | notice also on the bottom of 
the retort “D” what seems to be a door. I think it would be de- 
sirable to dispense with this door and also with the weighted valve 
at the top of the retort if it were to be used as an oil still. 

140 Q). Would the presence of those features render the apparatus 
inoperative ? 

A. They might not if properly packed. 
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141 (. You never made any test from which you can say that 
such an apparatus would not be practicable? 

A. No, sir. 

142 Q. In the Howarth patent, Defendant’s Exhibit X, we have 
the combination, have we not, of a still, steam generator, and an 
independent superheating furnace for heating the steam? 

A. I think not, properly; no steam generator 1s shown, and | 
hardly think the retort is in the nature of a still, as its object seems 
simply to be to hold the coal and allow the same to be subje ected to 
heat, the liquid products running down of their own gravity into 
a receiver which has open communications with the outer air. If 
this is literally a still the specification describes the combination ex- 
pressed in the question, It is evident that oil could not be distilled 
In such an apparatus. 


Counsel objects to the last sentence of the answer as not called for 
by the question. 


143 Q. Do you mean in your last answer that the oleaginous 
Vi pore mec ntioned in this wae nt are eaused to descend to the re- 
ceiver “h” simply by gravity ‘ 

A. By gravity and, perhaps, also by the force of the steam. 

144 (). In ‘Tweddle’s patent, Defendant's exhibit HI, the 
144 ~—s coil of pipes marked I, Fig. 4, is set within the still, passing 
the steam through the interior of the coil without emitting 

any of it in the oil, is 1t not? | 

A. I think so. 

145 Q. On the other hand, the cireular and radial pipes marked 
Kt, Fig. 5, are perforated so as to emit the steam into the oil ? 

A. Ye 's, sir; that Is correct. 

146 Q. In the complainant’s patent the pipes represented by I, 
igs. 4 and 6, pass the steam through the oil within the pipes with- 
out emitting the same into the oil, do they not? 

A. Yes, sir. 

147 Q. On the other hand, the pipes inarked H, in Fig. 4, are 
deseribed in the specification as jet pipes pierced with numerous 
small holes for the injection of steam into the body of the oil, are 
they not? ( 

A. Yes, sir. 

148 Q. And each of these sets of pipe is connected with the pipe 
“1,” proceeding from the superheater ” 

A. Yes, sir. 

149 Q. Likewise in the Tweddle patent, Exhipvit “ HH,” the pipe 
“KF” and the pipe “D” are both connected with the pipe from the 
superheater ? 

[ think not. 

150 Q. What does this language mean, then: “The coil F may 
be used for heating the oil with steam up to distilling temper: ture, 
and afterward the steam distributor “ E” for carrying on the distill: a- 
tion, or either of them alone may be used, as may be preferred ?’ 

A. | think it meant that common steam may be let on through 
the pipe “I” for the purpose of throwing over the lighter products 
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of the distillation, and then superheated steam may be turned on 
through the distributor “ E” for the purpose of completing the dis- 
tillation, or the whole distillation may be accomplished by either 
one of these systems alone. 

151 (. Either one conveving superheated steam ? 

A. No, sir. | | 

152 Q. Suppose the distillation is carried on wholly with the coil 
“TF,” isn’t it done with superheated steam ? 

A. I think not. 

153 Q. You think the idea is that distillation by super- 
l45 heated steam should be solely through the steam distributor 
“ir 

A. I draw that conclusion from the specification. 

154 Q. How is it, then, that on manuscript pages 33 and 34 and 
oO.) of your direct examination you say the reverse of this, and assert 
that in the complainant's device only a small portion of the super- 
heated steam is injected into the body of the oll, and that the main 
object of that device is to provide a heating medium by passing 
superheated steam through closed pipes ? 

A. I do not see any conflict. The quotation just made in the 
question was what I said about complainant Everest’s invention 
where he passed a small portion of superheated steam through the 
jet pipes and injected it into the body of the oil while he passed the 
main portion of the superheated steam through the closed pipes for 
the purpose of heating; but the testimony I have just given in the 
preceding answers related to Tweddle’s patent, and not complain- 
ant’s patent, and I endeavored to express my understanding of his 
method of operation as described in his specification and drawings. 

155 Q. What passage in the complainant’s patent can you cite to 
show that the emission of superheated steam through the pipe “ H” 
is intended to take place to but a small extent, while the principal 
heating is intended to be done by the closed pipes ‘aT 

A. I base my statement upon that statement in the specification 
which says that the pipes “HH” are pierced with numerous small 
holes for the injection of steam and the drawings, which show the 
pipes “H H” having perforations which are exceedingly small so 
that much steam could not passup. This is shown in the full-sized 
drawings of the patent itself, but does not seem to be shown at all 
in the photo-lithographic copies. 

156 Q. But you said that the drawings were not made to any 
scale. How can you tell the size of the holes from the drawings? 

A. Thespecification states that the holes aresmall. Aside from that, 

I know it from the statements of the inventor, Mr. Everest. 
146 157 Q. Entire answer objected to as not responsive to the 
question and the question repeated. 

A. I cannot tell the size of the holes from the drawings. 


Adjourned to 2 p. m. 


$4 THE VACUUM OIL CO. VS. 


Saturpay, May 24th,—2 p. m 
same appearances. 


Cross-examination of Mr. Oscoop continued : 


158 Q. In your opinion would there be invention in attaching the 
steam generator and independent superheating furnace of the Werk 
patent, exhibit  # or of the llowarth patent, exhibit a or of the 
Horner patent, Exhibit J, to the vacuum still deseribed in Tweddle’s 
patent; Exhibit IH? 

A. I think there would be. 

159 Q. On the other hand, is not this connection fairly required 
to be made by the language of ‘Tweddle’s specification, wherein he 
says the steam may be superheated in any ordinary manner, the 
exhibits named in the last question showing an ordinary manner of 
superheating, namely, by a generator and independent superheating 
furnace? 

A. I think not. 

160 Q. Why not? 

A. Because none of them show the combination of astill in which 
a vacuum Is produced, il separate Steam generator, and il separate 
superheater, the pipe from the superheater extending into the still 
and producing the heating action ; there is nothing in Tweddle’s 
patent to indicate this combination, and he is the only one among 
the number named who uses a vacuum still; neither is the combi- 
nation shown in any of the other cases; in my opinion the novelty 
consists In the combination of all these parts with a vacuum still 
and not in the individual parts themselves, and none of these cases 
cited shows this combination as a whole. 

161 Q. Suppose that a vacuum still were employed with a steam 

generator, but the superheating pipes were heated from the 
147 fire of the boiler furnace, as shown in Defendant’s Exhibit U, 

Newton’s Patent; in your opinion would that combination 
infringe claim seven ? 

A. I think not. 

162 Q. Why not? 

A. Because it has not the element of an independent superheat- 
ing furnace; the seventh claim in complainant’s patent is, | think, 
limited toa superheating furnace. 

163 Q. Do you undertake to affirm that there would be any spe- 
cific difference in the distilling operation performed by the parts 
named in the next to the last question from what would be the case 
when all the elements named in claim seven were used ? 

A. I think there might be a difference under certain cireum- 
stances, especially where it is desirable to use a great degree of heat 
for producing heavy distillation, and when to accomplish such a re- 
sult it is necessary to give a rapid passage to the steam throtteh the 
pipes, and where the capacity of the heat in the steam generator is 
not sufficient to properly superheat the steam, in which case a sep- 
arate furnace for superheating the steam would be necessary. 
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164 Q. Is there any practical difficulty in constructing a boiler 
furnace of sufficient size and capacity to heat a boiler of moderate 
dimensions and superheating pipes for the still? 

A. I think not, but it might be; in order to properly superheat 
the steam it was desired to use the furnace might have to be made 
larger than was necessary to heat the boiler. 

165 Q. Well, suppose that was done; it could be done, could it not? 

A. Yes, sir; but I think it would be a very ineffective way and a 
very impracticable way of doing the work. 

166 Q. Why? 

A. It would require a special and abnormal construction of the 
boiler and furnace ; I do not believe it isa practicable way of super- 

heating for.this purpose by running the pipe through the fire 
148 passages or chimney of a steam generator; the heat is not so 
intense there as In a fire chamber for the special purpose. 

167 Q. Do you wish me to understand you as saying that by such 
a superheater steam could not be superheated and kept at or near 
the temperature specified in the various exhibits as proper for vac- 
uum distillation ? 

A. I have no doubt but it might be kept at the proper tempera- 
ture to produce distillation, but I do not believe it could be kept at 
such bigh and regular temperature as Is necessary in heavy distil- 
lation; I don’t state this from practical experience, because I have 
never tested it. 

168 Q. Do you state it as. your opinion that the result of distilla- 
tion with one arrangement of the device rather than the other would 
be a different quality in the oil produced t 

A. It would be a different grade whether distilled under a. high 
temperature or a low one. 

16d (). Answer objected to and question repeated. 

A. I don’t know what is meant by the word “ quality,” whether a 
different grade of the same oil or a different kind of oil. 

170 Q. What I mean to ask you is, If any one desired to produce 
it, whether exactly the same quality of oil could not be produced 
with the one arrangement as with the other ? 

A. I think not. 

171 (). You think, then, that the use of an independent super- 
heating furnace, as distinguished from a superheating furnace which 
is not independent, would cause a discernible difference of quality 
to appear in the oil produced ? 

A. I think so on the grounds I have stated. 

172 Q. That is simply your theory about it? 

A. Yes, sir; I do not state it from actual experience; I have no 
doubt the same result might be attained by making the furnace and 
fire space in a steam boiler so large and out of proportion to the nat- 
ural size of.a furnace that sufficient superheating capacity might be 
attained, but it would not be practicable as a matter of economy tu 

do so. 
149 173 Q. It sums up, then, in this, does it not, that in your 
opinion an independent superheating furnace is more eco- 
nomical ? . 
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, <A. Yes, sir; and more practicable and more effective. 

174 Q. If, prior to the complainant’s patent, the combination of a 
still for petroleum, a steam generator, and an independent superheat- 
ing furnace for heating the steam were known and used, would there 
be any feature of invention involved in using such a combination 
In connection with a vacuum pump over and beyond what would 
exist without the addition of the pump? 

A. I think so. 

175 Q. Vacuum stills being well known, why should there be in- 
vention in using this combination with the pump more than with- 
out it? 

A. There is a particular relation between the vacuum still and the 
use of steam as the heating agent. By removing the pressure in the 
still by the use of an exhaust pump it requires less heat to vaporize 
the oil than where the pressure remains in the stills Where fire is 
applied directly under the still almost any temperature can be at- 
tained and the distilling action can be produced without difficulty 
against the pressure, but it is difficult to produce as high a degree of 
heat by the use of steam; hence, if the pressure is removed by a vac- 
uum, the steam heat can be applied effectively and the distilling 
action can be carried to a high point without producing destructive 
distillation as where direct fire is applied to the still; therefore | 
think there is a particular relation between such a steam apparatus 
as deseribed and a vacuum still, in contradistinetion to such an ar- 
rangement and a still in which no vacuum is produced. 

176 Q. You think, then, that it is not a ease of double use when 
the combination of a still for petroleum or steam generator and an 
independent superheating furnace was known prior to the complain- 

ant’s patent, vacuum stills being also well known with the 
150 ~—use of superheated steam in them to annex the said combi- 
nation to the vacuum apparatus ? 

A. I think not, especially with the steam injected into the body 
of the oil. 

177 Q. You think that this would not be a case of analogous use, 
or of applying the same device to an analogous purpose, but would 
be a ease of downright invention ? 

A. I think that 1s correct. 


Adjourned to Thursday, May 29, 10 a. .m. 


Tuurspay, May 29, 1884, 10 a. in. 
Complainant appeared by T. G. Outerbridge, Esq., solicitor. 
Defendant appeared by James A. Allen, Esq., of counsel. 


Cross-examination of witness Oscoop by Mr. Allen continued : 


178 Q. In the Ewing patent, Defendant’s Exhibit Q, the pipe 
“DP,” which conveys the steam within the retort to heat the oil, is 
not perforated and does not discharge into the oil, does it ? 

A. No, sir. 

179 Q. This apparatus is described in Ewing’s specification, is it 
not, as heated preferably by superheated steam ? 
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A. Yes, sir. 

180 Q. The use of the apparatus involves necessarily the use of a 
steam generator to produce the steam, does it not? 

A. Yes, sir. 

181Q. And also the use of a superheater to superheat the steam 
when superheated steam is used ? 

= Yes, sir. 

182 Q. We have, then, have we not, when the Ewing de ‘vice is 


employed, the use, in combination with a vacuum still or stills for 


petroleum and asteam generator, of a superheating furnace for heat- 
ng the steam ? 
[ think not. A combination expresses a union of individual 
cana and I do not find a superheating furnace entering into the 
combination as an individual feature. 
aD 183 Q. [ am speaking of the Ewing device when put in 
actual operation with the use of supe heated steam, declared 
by the patentee in the specification to be preferable, and I ask you 
when the device is so actually used which of the elements named in 
the last above question are absent? 

A. The superheating furnace ; the previous question called for a 
combination consisting of a vacuum still, a steam generator, and a 
superheating furnace ; if the steam were superheated in the ordi- 
nary way, by passing the pipe through the fire space of the steam 
generator, it would not be a combination of these three parts, but 
only of two of them, 


All the answer after the first line objected to. 


184 Q. Do you wish me to understand you as saying that super- 
heated steam could be used without the presence of some kind of a 
superheating furnace, whether independent or not? 

A. No, sir. 

185 Q. Then if superheated steam was used in the operation of 
Ewing’s device there would necessarily be used some kind of a 
superheating furnace to superheat it ? 

A. Yes, sir. 

186 Q. I repeat now the 182 question. 

A. No, sir; I think not in a patentable sense. 

1S7 Q. Omit, if you please, all reference to the patentable sense, 
and say whether or not, superheated steam being employed, the 
elements named in the last question are not all necessarily present 
in the actual working of the apparatus. 

A. They are, if you choose to consider it in that way. 

188 Q. Why do you insist, in speaking of the state of the art on 
this subject, that the running of superheating pipes through the 
boiler furnace was the usual mode of superheating them prior to 
Everest’s patent, when in point of fact the exhibits here produced 
relating to the production or use of superheated steam show a 
greater number having an independent superheating furnace than 

of any other kind ? 
152 A. Because the most common form then in use and now 
in use is to superheat by running the steam pipe through 
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the same fire that generates the steam. I have never seen any other 
superheaters or known of any other except these cases cited, and 
when I am called upon, as in this matter, to express an opinion as 
to the ordinary process I take the common form. 

IS9 Q. Ilow many superheaters of any kind have you ever seen 
In use? | 

A. I cannot say. 

180 @. Give me your best impression. 

A. I cannot say. I have seen some. 

1] (). At ‘the date of Everest’s patent, as shown by exhibits 
already referred to in previous questions and answers, an independ- 
ent superheating furnace—that Is to say, a superheating furnace 
apart from the steam generator—was old, was it not? 

A. Yes, sir; In a general sense. 

192 Q. Suppose the mechanic who constructed the Ewing appa- 
tus saw fit to construct it with an independent superheating furnace 
for superheating the steam. Such apparatus would then contain, 
would it not, all the elements of Everest’s 7th claim ? 

A. Yes, if he also used the steam generator. 

13 Q. In your opinion, would there have been any invention on 
the ps rt of such a mechanic in making the apparatus operative in 
that way’ 

A. Yes, sir 

194 Q. State wherein there would be novelty, in your opinion ? 

A. i h: ave stated fully in previous answe rs the re; asons why | con- 
sider it patentable to use a separate superheating furnace in combi- 
nation with a vacuum still and a steam generator, and that is in 
reducing heavy grades of oil I do not believe that the steam can be 
sup re ated to a suflicient degree to produce the desired working 
action continuously by running the superheating pipes through the 
fire space of the generator itself, but that it can be done by the use 
of a separate superheating furnace. 

195 Q. Which, as you have already coneeded, is an old 
1D3 contrivance ? 

A. That is putting it upon another basis. I have stated 
that a separate superheating furnace in itself is old, but the ecombi- 
nation of such a furnace with a vacuum still and a steam generator 
Is nhew—7. €., Was new with complainant, so far as | know. 

If”) (). Whether it was combined with a vacuum still for petro- 
eum, or with any other kind of vacuum: still, or with a still or 
retort which was not used with a vacuum, the effect of the inde- 
pel dent superheating furnace or of the superheating furnace not 
independent would be merely to produce steam superheated to a re- 
quired temperature with or without economy of fuel in so doing, 
would it not? 

‘That 1s so. : 

17 (). In your answers on direct examination you criticize the 
a — of Gilbee used in his apparatus as one not operated in a 
Manner to produce a perfect vacuum, and you say, “The objeet in 
thi com) lainants invention was to produce an entire and complete 
vacuum throughout the whole apparatus.” Is not the last state- 
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ment necessarily incorrect, and is not the difference between the 
exhausts in the two cases, complainant’s and Gilbee’s, merely of 
degree ? : 

A. I do not think it is one simply of degree. I suppose that a 
perfect vacuum cannot be produced even in complainant’s apparatus, 
but it is desired to make it continuous and as perfect as possible in 
order to draw over constantly the vapors which are produced by the 
distilling action. In this manner the pressure is removed from the 
retort and the steam heat is made more effective in producing the 
distillation. I cannot understand the construction of Gilbee’s pump, 
and therefore cannot Say to what extent it tends to produce a vacuum 
or whether it tends to produce a vacuum at all. He states in his 
specification, howeve ff that its object is LO produce an intermittent or 
partial vacuum fora particular purpose. ‘The object of one party, 
therefore, is to produce an entire or ‘perfect vacuum as nearly 

as possible and a continuous one, while that of the other 
154 ~=party is particularly to produce but a partial vacuum or an 

intermittent one, and for these reasons I think the difference 
Is not a mere matter of degree. 

19S Q. Is the air pump used by Everest any more fully deseribed 
than that of Gilbee in the specification ? 

A. I don’t know that it 1s, but any ordinary air pump well known 
would produce the effect desired, while in Gilbee’s case it would re- 
quire one of some special construction in order to produce the effect 
which he deseribes. 

199 Q. Both patents speak of the pump simply as an air pump, 
do they not? 

A. Yes, sir. 

Adjourned to oO p.m, 


THurspay, May 29, 1854, at 3 p. m. 
same appearances. 
Held open till 7 p. m. 
Lad 
‘rt me 
Same appearances. 


Cross-examination of witness Osaoop by Mr. ALLEN continued : 


200 Q. The only peculiarity about Gilbee’s air pump is that it has 
attached to it a series of pulleys or other contrivance for making the 
action of the pump intermittent and not continuous. You don’t un- 
derstand the pump itself to be described as possessing any peculiar 
features, do you? 

A. I think it has some peculiar construction differing from ordi- 
nary air pumps, as exhibited in the drawing, but what that con- 
struction Is I cannot say. 

201 Q. Assuming that it is simply an effective air pump operated 
so as to have motion at intervals or an intermittent instead of a con- 
tinuous motion, the result of its use would be a less perfect vacuum 
in the apparatus than if the action of the pump were uniform, would 
it not? 

A. Yes, sir. 
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150 202 @. But such an action would reduce the pressure of 


the atmosphere within the apparatus and thereby facilitate 
the decom position or distillation of the contents of the retort to a 
certain extent, heat being applied thereto, would it not? 

A. Yes, sir; it would assist the act of distillation. 

203 Q. We have, then, in Gilbee’s apparatus, as actually operated 
under his patent, Defendant’s Exbibit K, the use, in combination 
with a still in which a partial but not perfect vacuum is produced, 
of a steam generator and an independent superheating furnace for 
heating the steam, have we not? 

A. I think not, properly. The still, | think, is not properly a still 
adapted to distilling oils. The heat is applied by direct fire and 
the distilling action produced by it, while the superheated steam is 
simply injected or thrown into the body of the material, not for the 
purpose of producing a distilling action, as I understand: it, but 
simply to produce a chemical decomposition. In Gilbee’s case I 
cannot see how any vacuum can be produced with the construction 
shown, for the reason that, however effective the pump may be, no 
valves are shown by which the alternate action of the pump can be 
made to draw upon the coils.of pipe that lead to the still. No steam 
generator is shown in this case. 


‘sé 


All of the above answer after the word 
not responsive to the question. 


properly 3 objected to as 


204 Q. Do vou wish to be understood that the Gilbee device can 
be operated without a steam generator ? 

A. No, sir; but the steam generator and the superheated steam 
perform no part in the distilling action. 

205 Q. The specification speaks, does it not, of the pipe “6,” with 
a cock for the introduction of the steam from the boiler into the 
wortn “aaaa,’ and the drawing shows the pipe “6” connecting 
with the superheater ? 

A. I think that is correct. 

206 Q. Why, then, do you say of this patent that no steam gen- 

erator is shown In the case? 
156 A. Because the combination is not shown in which the 
generator enters as a part. 

207 Q. I understand you to say also that there is no still in 
Gilbee’s case and no operation of distilling carried on ? 

A. I think there is not a still proper which is adapted to dis- 
tilling oil. 

208 Q. You mean, then, merely that the still “B” is not a still for 
petroleum ? 

A. It is not adapted to that purpose in its present form. 

209 Q. And you think the drawing of the air pump is defective 
for want of a showing in it of valves to enable it to act as an air 
pump? . 

A. I think so. I think it would be necessary to use valves, what- 
ever might be the construction of the air pump. 

210 Q. Tlow long have, to your knowledge, air pumps with valves 
ana working parts to be effeetive in use been publicly on sale? 
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Question objected to on the ground that so far as the Gilbee patent 
describes any air pumpatall it purports to be an air pump of special 
construction, “the action of which is intermittent and should not 
produce more than about half a vacuum.” 


A. I cannot say as to that, but the invention is a very old one— 
known for some hundred years. 

211 Q. Do you know of any kind of air pump which even when 
worked not intermittently but constantly will produce a perfect 
vacuum 7 

A. I do not know any that will produce a perfect vacuum. A 
partial vacuum can be produced by a blower or fan. 


Adjourned to Friday, May 30,,18S4, at 9.50 a. m. 


hripay, May 30, 1884—9.30 a. m. 
Same appearances. 


Cross-examination of witness OsGoop by Mr. ALLEN continued: 


157 212 Q. In your rebutting deposition I understand you to 

reiterate the construction of the 8th claim which you expressed 
in your opening deposition, viz., that it was limited toa construction 
of the independent superheating furnace alongside of the boiler in 
such a manner that the same fire used in the superheating furnace 
is conducted through a flue space—which you call a port—at the 
rear of the boiler, and thence passes into the furnace space of the 
boiler and assists in generating steam in the boiler. 

A. That Is correct. 

213. What advantages do you understand to be derived from this 
construction ? 

A. That the waste heat from the superheater is utilized in assist- 
ing to heat the boiler. 

214 Q. Suppose the flue space which you call a “port” did not 
exist and the products of combustion in the superheating furnace 
had a separate outlet or chimney, would the 8th claim in that case 
be infringed ? 

A. I think not. 

215 Q. Suppose that the superheating furnace mentioned in the 
Sth claim constructed in the form which you say is there intended— 
i. e., with the flue “n” conducting the products of combustion to the 
rear of the boiler and thence passing through the tubes of the boiler 
to assist in generating steam ; suppose that this construction were 
used of superheating furnace in connection with the boiler and its 
furnace, but that the still with which such a construction was used 
was not a petroleum still or was not a vacuum still, would in that 
case the construction infringe the Sth claim ? 

A. I don’t think the Sth claim is broad enough to cover such a 
construction, for the reason that it recites “ when and in connection 
with a vacuum petroleum still.” 

216 Q. In the case stated in my last question would there be the 
same economy of result in the use of fuel as if the construction stated 
were used in connection with a vacuum petroleum still? 
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A. I think so. 
LoS 217 Q. Would the degree of this economy be at all affected 
by the question whether such a boiler and furnaces were or 
were not used in connection with a vacuum still for petroleum ? 

A. I think not. 

218 Q. The benefits of the special construction of furnaces which 
you say is intended to be embraced in the Sth claim relate solely, 
do they not, to the saving of fuel and the facility of producing steam 
from the boiler with the least amount of fuel? 

A. I think that is substantially the case. 

219 Q. If this is so, how, then, can such a special construction be 
the subject of a claim otherwise than in and of itself; how can it be 
claimed in combination witha still for petroleum and vacuum pump 
or other means of producing an exhaust? 

A. I think the subject-matter is novel and might have been 
claimed with a still of any kind, whether vacuum or not, but I think, 
in view of the quotation | have made in a previous answer, it Is 
confined in this Sth claim to a vacuum still. I think the combina- 
tion is a legitimate one, as the still, the superheater, and the gener- 
ator operate together, and this construction with a flue in the rear 
of the superheater is a benefit to the action. At the same time the 
construction of the superheater and the boiler might have been the 
subject, perhaps, of a still further claim. 

220 Q. Why could not that claim have been made with a_refer- 
ence merely to’ the furnaces and boiler and without any reference 
to a still of any kind in connection with it? 

A. It might perhaps have been done. 

220 Q. And is not the yoking of this particular construction men- 
tioned with a still for petroleum and a vacuum pump or other 
exhaust properly what is termed an aggregation of elements and 
not at all a combination ? 

A. I think not. 

221. Give your reason why not. 

A. Beeause there is a working union between all the parts. 

159 222 Q. How does the vacuum pump coact with the 

products of combustion in passing through the flue space “ »” 

In any manner, or act differently from what it would act if the 

products of combustion from the superheater went out of a separate 
chamber? 

A. I see no particular difference. 

225 Q. In what manner do the two furnaces and connecting flue 
operate differently when the steam from the boiler is conveyed into 
a still for petroleum from their operation when the steam is applied 
In some other way or to some different use ? 

A. I think there is no particular difference in their operation. 
The 8th claim in complainant’s patent is a sub-claim to the 7th. 
The 7th covers broadly the combination of a vacuum still, a steam 
generator, and an independent superheater. The 8th is to the same 
subject-matter, and the same combination, except that it is limited 
to the special construction of the boiler and superheater, with the 
flue space connecting the two, by which a beiter application of the 
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heat is attained. From the fact of its being a sub-claim to the 7th, 
[ think the combination is a legitimate one. 
RUFUS F. OGOOD. 
Cross-examination closed. 


Adjourned LO Monday, June y 4 1SS4, at 11 a. m. 


Monpbay, June 2, 1SS4—11 a. m. 
‘Testimony closed. 
ADELBERT CRONISE, 
Notary Public, W Spe ‘l Ex. 


160 I. Adelbert Cronise, of Dorchester, Monroe county, New 
York, notary public and special examiner, duly appointed 
herein, do hereby certify— 

That the foregoing is a just and true report of all proceedings had 
and all testimony taken before me on behalf of complainants in re- 
buttal herein. 

That each witness was by me duly cautioned and sworn to testify 
the whole truth, his testimony by me reduced to writing and there- 
after read, subseribed, and sworn to by deponent before me and In 
the presence of counsel. 

That lam not attorney nor of counsel for either of the parties 
herein, nor related thereto, nor interested in the event of this action. 

[L. s.] ADELBERT CRONISE, 
Notary Public XV Special Kraminer. 


16] L‘nited States Cireuit Court. Northern District of New York. 
In Equity. 
U.S. Cireuit Court. 
Vacuum Orn ComMpPpaANyY 
: rs. 37AS. 
BurraLo Lupricatina Or Co. J} 


Testimony taken and proceedings had before me, pursuant to 
notice herein, at 24 Powers’ building, Rochester, N. Y., Dee. 22, 
1SS4, at 10 o'clock a. m. 


Present: T. G. Outerbridge, for complainant; Geo. B. Selden, Esq., 
of counsel; James A. Allen, Esq., for defendant. 


Rurus F. Oscoop, recalled by complainant’s counsel, testified as 
follows: 
1 Q. Have you read and do you understand the testimony of de- 
fendant’s expert, Wilhelm, in answer to your rebutting deposition ? 
A. I have read it and do understand it. 
162 2 Q. State whether or not you agree with the conclusions 
arrived at by Mr. Wilhelm, and give the reasons for any 
opinion you may express. 
A. Ido not agree with all the conclusions of Mr. Wilhelm. I 
think he is in error in many respects. I think he misapprehends 
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my testimony in speaking of the horizontal elongated retort. 1 did 
not say, or intend to say, that that particular form was one of the 
essential features, but I did say that any equivalent form might be 
used with the same result. This is found in my answer 55, folio 
156. I there stated that the third claim was not limited to the use 
of an horizontal elongated retort, but a retort of such size as to pre- 
sent a large surface for the oil to lie in athin body over the heating 
pipes. I suppose it makes no difference as to the particular form of 
retort, so long as it is of such a size on the bottom as to preserve 
suflicient surface for the requisite quantity of oil to lie over the 
bottom in a thin body, so as to cover the heating pipes laid in the 
bottom of the still, thereby obtaining the best effect of the heat over 
i large surface. Under these conditions the effect would be the 
same whether the retort were elongated or of other form. 

[ think Mr. Wilhelm is also in error in speaking of the series of 
goose-necks in folios 7 and 8. 

Ile says that two goose-necks come within the requirements of the 
claims, and are shown in the drawings, and that where two are used 
there is but one interval or space between thetwo. The fact is that 
in the retort res next to the condenser, there are three goose-necks 
leading to the condensers, and in the outer retort, A, there are two 
goose-necks which pass between the other three, thus making five in 
all. These are shown at regular and equal distances apart. 

[ think Mr. Wilhelm is also in error in speaking of the condenser 

or condensers in folio 9 of defendant’s record. 
163 The inference drawn from his statement is that [ had testi- 
fied that these goose-necks all opened into one condenser, 
whereas the fact is I had testified that they all opened into one con- 
denser or into separate condensers, as shown in the alternative form 
in the patent. | 

[ also think Mr. Wilhelm is in error in his conception of the third 
claim of complainant’s patent. He separates the elements of that 
claim into its individual parts and finds references of those elements 
instead of finding references for the combination as a whole. The 
novelty of the claim, as I look at it, consists in the combination and 
not in any particular element of the combination. The object is to 
distill oil under a vacuum with superheated steam heat, and to do 
this a particular construction of the apparatus is necessary. The 
retort must be made of comparatively large size to enable the steam 
pipes.to be placed in its bottom and the oil to stand in a thin body 
above the pipes. 

This enlarged form of the retort requires a corresponding change 
in the means for conveying away the vapors, and for this purpose a 
series of goose-necks is used opening from different parts of the re- 
tort, so that the vapors in different parts can pass off readily and 
directly and without a circuitous passage from one end to another 
or from one end to the middle of the retort, as would te the case if 
but a single goose-neck were used. <A single goose-neck of the same 
capacity as the whole series of g 0se-necks In complainant’s appa- 
ratus would not do the work, because, opening from a single point 
in the retort, the vapors In the remote portions of the retort would 
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still have to make the indirect and circuitous passage through the 
retort to find the point of discharge before they could eseape, thereby 

interfering materially with the proper discharge of the vapors 

164 from the retort; but by using a series of separate goose-necks 

opening from the retort at different points the discharge is 
direct and uniform from all parts of the retort. For these reasons 

[ think Mr. Wilhelm has failed to give the proper construction to 
the third claim of the complainant’s patent. 

[ also think Mr. Wilhelm is in error in his reference to Gengen- 
bre’s patent. I still adhere to my opinion that in Gengenbre’s pat- 
ent there is but a single goose-neck, but having two branches con- 
necting with the retort. This gopse-neck is marked “gq” in the 
drawing. Mr. Wilhelm designates these as two goose-necks. All 
the vapors which are drawn over must be drawn through a single 
pipe where it makes its discharge, and all the suction which is pro- 
duced must be through that single pipe. As I have previously 
stated, the lower branch, “ p,” is of twice the capacity of the lower 
discharge end of the pipe “4,” and it is quite clear to my mind that 
under these circumstances nearly, if not quite all, the draft would be 
produced through the lower branch pipe “ p,” and little 1f any would 
be produced through the upper branch pipe “p.” This is for the 
reason, in the first place, of the shorter passage to the interior of the 
retort through the lower branch pipe, “ p,” thereby allowing a more 
direct passage for the vapors to the discharge, and in the second 
place to the enlarged area of the lower branch pipe, “p,” by which a 
greater quantity of vapor can pass in a given time, the capacity of 
the branch pipe being so much greater than the main discharge 
pipe below it that the lower branch pipe will furnish the supply for 
the main pipe without allowing much draught upon the main pipe 
above the lower branch pipe. 

[ find in folio 305 of Gengenbre’s patent that he states that the 
two exits (“p p”)at different points are for the purpose of equalizing 

the discharge of the volatile products and allowing them to 

165 pass off without remaining longer than necessary exposed to 

the heat of the retort, which would tend more or less to con- 
vert them into permanent gas. 

If he relies simply upon the suction or draught through the pipe 
q” to produce this result I think he is in error, because it is obvi- 
ous to my mind that the suction through the two branches “pp” 
must be very unequal for the reasons I have just named, and while 
a strong suction would be produced through the lower branch pipe 
very little would de produced through the upper branch pipe. If it 
does have the effect which he describes it seetns to me there must 
be a difference in the densities of the vapors at different heights in 
the retort, being more dense at the bottom than at the top. This is 
not the case in the retort of the complainant’s apparatus, the density 
of the vapor being the same through all parts of the retort. 


‘< 


Adjourned to 2 p. m. 


Hf) THE VACUUM OIL CO. YS. 


2 P. M. 
same appearance. 

Mr. OsGoop continued : 

‘or the reasons above set forth, | think Mr. Wilhelm is incorreet 
when he states that the operation of this apparatus would not be 
materially changed if the pipe “q” of the upper goose-neck (or 
branch, as I call it) in the Gengenbre patent were continued down- 
ward to the condenser “7” and a separate pipe were employed to 
connect the lower goose-neck “p” with the condenser “7,” as de- 
scribed in folio 13 of his testimony. If such a change were made 

two separate goose-necks would be employed, each having an 
166 independent suction of its own and drawing equally from 

different parts of the retort, thus having a tendency to equal- 
ize the discharge of the vapor, but, as shown in Gengenbre’s patent, 
the single discharge pipe having the two branches can produce no 
such effect for the reasons before stated. 

In addition to this, in Gengenbre’s patent, the discharge pipe “q” 
and its branches are entirely on one side of the still retort and con- 
nect only with the vertical portion or tower and not with the hori- 
zontal portion, where the distilling action takes place; therefore such 
Vapors as are raised in the still have to be carried back to the rear 
and pass up the vertical portion of the still before they can be dis- 
charged. Under these circumstances there can be no uniformity or 
equality in the discharge of the vapors such as there is in complain- 
ant’s still, where the vapors are drawn directly from the horizontal 
still and at not widely separated points. 

What I have said above applies equally well to the Hamilton 

patent, Defendant’s Exhibit 8, so far as the suction apparatus is con- 
cerned. 
. The main pipe has branches which connect with the still, the 
upper one being near the top of the still and the others ranged be- 
low, and, if two of these were open at the same time, the principal 
draught would be through the lower one and there would be no 
equality in the suction. It 1s evident to my mind, upon reading the 
specification, that he intended to use only one discharge at a time, 
heeause he states that he constructs the still in such a manner that 
the vapors leave the still as near the surface of the contents of the 
still as practicable. In folio 428 of the printed record he says : 

“T éonstruct the still with several outlets, one below another, and 

which are provided with stop-cocks, which can be opened in 
167 succession, as the contents of the still are reduced; or I con- 

struct the still in such a manner that it may be mounted on 
an axle or pair of trunnions, so that it may be tilted on one side that 
the outlet orifice may be lowered at pleasure during the operation of 
distillation.” 

Here it is evident that it is this object of the inventor to discharge 
the vapors as near the surface of the liquid as possible, and he does 
it in either of two ways: First, by providing the several outlets with 
stop-cocks, which may be opened and closed, or by using only one out- 
let and tilting or turning the still to change the level of the liquid, 
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relatively to the outlet, to keep it near the same. There is no refer- 
ence in the patent, so far as I can find, to any method of equalizing 
the discharge from the still where the still is filled with vapor by 
the use of two or more separate goose-necks. In my opinion, the 
material raised by the distillation of resin, in Hamilton’s case, would 
be so heavy it would be necessary to provide a discharge near the 
surface of the liquid, as he does in that case, and, therefore, the dis- 
tillation of resin is not analogous in that respect to the distillation 
of petroleum when the liquid is so ethereal that in the act of distilla- 
tion the vapors fill the whole body of the retort and require a ready 
exit. 

[ also think Mr. Wilhelm is in error in his statements in regard 
to the Ewing patent, Defendant's Exhibit Q, folios 25 to 29, inclusive, 
when he says that it contains all the elements mentioned in com- 
plainant’s third claim, combined in the same manner and operating 
like the corresponding combination in complainant's patent, except- 
Ing, perhaps, that the draught is not distributed over so large a sur- 

face as In complainant’s construction, which results from the 
168 difference in the form of the retorts. In Ewing’s patent two 

sets of condensers and goose-necks with exhausting devices 
and connected with the same still on opposite sides. 

The whole drift of the specification shows that these were to be 
used alternately—that is, while one is in operation in distilling the 
other was inactive. By this means a continuous action of the dis- 
tilling operation could be kept up by shifting from one to the other. 
[ am confirmed in this by the inventor's statement, near the top of 
the right-hand column of the first page of the specification, stating 
the nature of the invention, as follows: 

“Third. In the combination of two or more condensers with the 
still so arranged that each may be used alternately to preserve the 
vacuum and insure a constant action of the still.” 

Also from the fact that he claims in his third claim especially— 

‘The combination of two or more condensers ‘HH’ with each 


. other, and a vacuum still A, in such a manner thatthe action may 


be alternated from one to another to preserve the vacuum and allow 
the constant running of the still, as set forth.” 

There is nothing In the specification, so far as I can find, indieat- 
ing any other method of operation or any other use to which these 
two sets of condensers and goose-necks are applied. If both were 
used at the satne time the action of the still could not be continuous, 

but would be intermittent—that is, the vacuum would have 
169 to be first established ; then the distillation would have to go 

on tillthe vacuum was impaired; then the distillation would 
have to be cut off; then the vacuum produced again,and soon; but 
by the use of the two sets alternately the distilling action could be 
continuous, and this, | think, was the inventor’s object. In such al- 
ternate use but one goose-neck would be used at a time in the same 
manner as in an ordinary still. 


Adjourned to 7 p. m. 
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Same appearances. 


Mr. Oscoop continues: 


[think Mr. Wilhelm is wrong in regard to the fourth claim of 
the complainant’s patent, in which he says an apparatus with a single 
goose-neck, having a spacious condenser combined with a retort and 
the condensing coil to operate in the manner set forth in the claim, 
adboswers every requirement of the claim. The specification and draw- 
ings show in connection with such devices the series of goose-necks 
connecting the retort with the condenser, and as this fourth claim 
follows directly after the third it 1s natural to Suppose that the ele- 
ments of the third claim are to be used with such devices. 

Mr. Wilhelm states that he does notunderstand my statement that 
the fourth claim forms a special construction and arrangement by 
which the single pump can be made to act upon all the goose-necks 
at once, the acticn of each being independent of that upon the other. 

| mean this, that each goose-neck being distinet from the other, 
170 ~—s it is not affected by the draught through the others, as it is in | 
Gengenbre’s case, in which a single discharge pipe, “4g,” Is 
used, having two branches, and in which all the draught from the 
two branches unite in the single discharge and are affected, more or 


A Armaan a aes | 


less, by each other. Forinstance, in Gengenbre’s case the draught 
through the lower branch “p” affects the upper branch “ p” by = 
lessening its intensity. 

[ still adhere to the opinion that the pump in Gengenbre is not | 


properly an exhaust pump, but is more properly a force pump, and 
by its use in that apparatus no efleetive vacuum could be produced 
such as is produced in complainant’s apparatus, and therefore there 
would be no necessity for the use of the tank “7” for the purpose of 
breaking the intensity of the suction upon the retert, as in this case. 
On the contrary, as the contents of the retort to be removed is simply 
gas, it does not matter how quickly it is removed or whether or not 
it is removed by impulses of the pump, since there Is no liquid to be 
affected by it. 

Therefore there is no need of a condenser for the purpose of check- 
ing the draught, and it seems from the specification that the only 
object the inventor had in the use of it was to collect tar and the 
less volatile product of distillation. 

In Hamilton’s patent, Defendant’s ExhibitS, the receiver is located - 
at such distance from the still that, notwithstanding it is interposed 
between pump and the still, the pipe “*” gains such a length in 
passing from the stilland through the condenser to the receiver that 
the receiver acts Upon it in a manner similar toa pOULTTDD, and the 
oil obtains such headway in passing through this pipe that if the 
still were used as an oil still, as in complainant’s case, it would be 

likely to draw over oil. 
171 In my direct testimony I have stated that it is desirable to 
locate the condenser near the retort, so as to break as much 
as possible any sudden impulses which tend to draw the oil over by 
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making short connections between the condenser and retort by the 
goose-necks. ‘This is not the casein Hamilton’s patents. 

l think Mr. Wilhelm is in error in saying that Mr. Horner’s in- 
vention is what nay be called an oil still. That title does not apr 
pear in the specification, but only in the certificate of the commis- 
sioner attached to the exhibit and at the head of the drawing, and 
these titles, as I understand, are civen by the Patent Office The 
title in the specification is “a new and useful improvement in the 
process of ( xtracting oll from coal, shale, and other minerals,” and 
the invention consists in condensing the oil and separating it from 
the water ana friis by the use of a mixture of cream of tartar, com- 
mon salt, and slacked lime in the prime condenser. This is not a 
vacuum apparatus, and I am unable to see any similarity between 
it and the apparatus embodied in the fourth claim of complainant’s 
patent, in which a vacuum ts produced and in which the condenser 
is used between the pump and the retort to prevent the suction from 
drawing over the oll, 

still adhere to my opinion as to the seventh claim. This claim 
covers a combination of three distinct and independent parts—a 
Vacuum still, asteam generator, and an independent superheating 
furnace. None of the exhibitsshow this combination. I think Mr 
Wilhelm is in error in his statements regarding the Tweddle patent, 
exhibit I, for the reason that Tweddleshows no superheating furnace, 
and deseribes none, and to meet the combination claimed in the 
seventh claim SOT} thin rimust by supplied which has no existence, So) 

farastheinventor sstate mentsare concerned If asuperheater 
L72 was used it Is natural to suppose that the most common form 

was used, which, as | have before deseribed., was the fire Space 
of the steam generator itself | think Mr. Wilhelm is in error 
where he says that both forms—that is, an independent superheater 
and one in which the superheating was done by the same fire that 
generated the steam—were both equaily well known, because the form 
then and now in most common use was that in which the super- 
heating pipes were heated by the same fire that generated the steam. 

[ think Mr. Wilhelm is also in error where he says, in folio 74, 
that he does not understand that the use of an independent super- 
heating furnace produces a different result from the use of a non- 
Independent furnace in the same combination. 

| have described this matter so fully in my previous testimony 
that it is unnecessary for me to go into the matter in detail again. 

[ don’t see much in the eighth claim, as testified to by Mr. Wil- 
helm, for me to rebut. One only disagreement is as to its relevancy 
in this case. He states he can see no combination in a patentable 
sense between a steam boiler and a superheater having a communi- 
cation through a flue space at the rear and a vacuum petroleum 
still. This combination, I think, is patentable, and as it is a sub- 
claim to the seventh, as I have before stated, | think it Is pertinent 
to this case. 

I disagree with Mr. Wilhelm in his answer to the 50 redirect ques- 
tion, in which he states the products produced by the ‘destructive 
distillation of: oleiferous minerals, such as cannel coal and the like, 
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and the products produced by the destructive distillation of petro- 
leum are similar products, similar oils, aud similar gases. In the 
distillation of petroleum, ' as | understand, the nature of the oil 

thrown over and the residuum which is left is the Same. 
173 No decom position takes place, and the qualities remaln the 

same. Only the volatile parts or a portion are thrown over. 
In the destructive distillation of coul and similar Phpidie rals decom- 
position takes place, and the two products, that which is thrown over 


in the shape of gas or oil and that winch remains in the shape of 


coke or carbon, are of different natures. 


Defendant’s counsel objects to so much of the foregoing answer as 


consists of i petition of the previous testimony or statements of 


the witness on his former examination. 

Also to so much of the said answer as consists of statements of 
the legal constructions of the different claims of complainant's 
patent. 

Also to so much of said answer as consists of statements as to what 
matters are legally pateniable, and he hereby gives notice that at 
the hearing he will move to strike out such portions of said answer. 

Mr. Osgood states that Mr. Wilhelm’s duplicate of Mr. Osvood’s 
sketch Is a correct reproduction of Exhibit Z. 

Defendant’s counsel here requests the complainant’s counsel to 
designate on which of the claims in complainant’s ‘patent he will 
insist at the hearing that the complainant is entitled to recover. 

Complainant’s counsel declines to state. 
l74 Proofs in the ease closed. 
RUFUS F. OSGOOD. 


Taken, read, subseribed and sworn to before me this 22d day of 


| kecem ber, ISS I 
ADELBERT CRONISE, 
Specr / Kramine ih and Notary Public. 


[, Adeibert Cronise, special examiner and notary publie, do hereby 
certify that the foregoing is a just and true report of all testimony 
tuken and proceedings had before me on behalf of complainant 
herein subsequent to the date of last certificate herein. 

That the witness Osgood having been heretofore and by me duly 
cautioned and sworn to testify the whole truth, his testimony was 
by me reduced to writing and thereafter read, subseribed,; and sworn 
to by deponent before me, but by consent of counsel not in their 
presence, 

That I am not attorney nor of counsel for either of the parties 
herein nor related thereto nor interested in the event of this action. 

Rochester, N. Y., Dee. 22, 1884. 

[SEAL. ] ADELBERT CRONISE, 
Special kxvaminer and Notary Public. 
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Sheet 1. : 


ve COMPLAINANTS EXHIBITs. 


CoMPLAINANT’s Exurpeir Everest Vacuum Arpraratus PATEent. 
3, 1867, No. 68426. 


The United States of America to all to whom these letters patent 
shall come: 

Whereas Hiram Lb. Everest, of Rochester, New York, has alleged 
that he has invented a new and useful improvement in apparatus 
for distilling petroleum (he having assigned his right, title, and in- 
terest In said Improvement to the “ Vacuum Oil Company,” of the 


7 same place) which he states has not been known or used before such 
invention: has made oath that he is a citizen of the United States: 
| that he does verily believe that he is the original and first inventor 


or discoverer of the said Improvement, and that the same hath not, 


, to the best of his knowledge and belief, been previously known or 

| used; has paid into the Treasury of the United States the sum of 

| thirty-five dollars and presented a petition to the Commissioner of ‘ 
| Patents praying that a patent may be issued therefor: 


These are, therefore, to grant, according to law, tothe said Vacuum 
Oil Company, their successors or assigns, for the term of seventeen 
vears from the third day of September, one thousand eight hundred 
and sixty-seven, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the said im- 
provement, a description whereof is given in the schedule hereunto 
annexed and made a part of these presents. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this third day of 
September, in the year of our Lord one thousand eight hundred and 
sixty-seven, and of the Independence of the United States of America 
the ninety-second. 

lL. s.] W. T. OTTO, 
Acting Seeretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
T. C. THEAKER, 


f ommiussioner of Patents. 


(ITere follows diagram marked pp. 176 & 177.) 
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17s Unirep States PATENT OFFICE. 


HlinaAm B. Everest, of Rochester, New York, assignor tothe Vacuum 
il Company, of the same place. 


[improve hide ni wn Apparatus for Distilling Petrol hii. 


Specification forming art of Letters Patent No. H5426, dated Septem- 
ber 3, 1867. 


To all whom it may concern: 


Be it known that 1, Hiram B. Everest, of Rochester, inthe county 
of Monroe and State of New York, have invented certain new and 
useful improvements in apparatus for distilling petroleum ; and | 
do hereby declare that the following is a full and exact description | 
thereof, reference being had to the accompanying drawings, making 
part of this specification. 

igure 1 is an elevation of that part of my improved apparatus | 
forming the still proper; Fig. 2, an elevation of the same, looking 
on the opposite side; Fig. 3,a plan of the same; Fig. 4, a longi- 


tudinal vertical section of the primary retort; Fig. 5,a plan showing 
au modification of the capacious condensers; Fig. 6, a detailed view 
of the pipes in the retorts; Fig. 7, a vertical longitudinal section of 
the boiler in plane x a, Fig. 9: Fig. $8,a similar section of the super- 
heating-furnace in plane yy, Fig. 9; Fig. 9, a plan of the combined 
boiler and superheating furnace; Fig. 10, an end elevation of the 


> 


Same, 

Like letters of reference indicate corresponding parts in all the 
figures. 

This apparatus is designed for manufacturing three distinct pro- 
duets from petroleum under vacuum by steam in an economical and 
effective manner, whereby the naphtha is removed, as a distinct pro- 
duct, from the illuminating-oil, while the operation of distillation is 
made more continuous than it otherwise could be, and at the same 
time a valuable heavy oil obtained, thus rendering the products 
from petroleum, asa whole, more valuable than they otherwise would 


he. 

My invention consists in combining two or more vacuum petro- 
leum-stills with each other in such a manner that while the lighter ’ 
hydrocarbons are being distilled from the crude petroleum In one a 


of the stills the heavier portions are being distilled in the other, 
thus making the operation more continuous than it otherwise would 
be, the oil being fed from one retort into the other, as circumstances 
require, at the same time economizing in the amount of steam used 
for distilling purposes by passing it, in a superheated state, through 
the heating-pipes in the retort containing the least volatile portions 
of the petroleum, and afterward conducting it through the pipes in 
the second retort containing the lighter and more volatile portions 
of petroleum, thus making the latent heat of the steam effective after 
the superheat has been extracted from it. 
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Also, in the construction of a horizontal elongated evlindrical 
or elliptical vacuum-retort for petroleum-stills, as a cheaper and 
more advantageous form than those heretofore known or used, for 
containing straight heating-pipes and exposing a larger surface to 
the distilling action,and in furnishing attacliment for several goose- 
necks instead of one, as in ordinary stills. 

Also in combining with a vacuum retort for petroleum one or 
more capacious condensers connected with the retort by numerous 
necks, so that the vapors arising from the oil in the retort may pass 
off freely and in a more direct line than they otherwise would do, 
and at the same time preventing the exhaust-pump from drawing 
the oil from the retort, as is apt te be the case where but one neck 
is used upon the retort, or where the ordinary condensing-coil is 
used. 

Also in the combination of a capacious condenser or condensers 
interposed between an ordinary condensing-coil and the retort, so 
that the direct action of the exhaust-pump upon the oil in the retort 
is broken or diminished, at the same time the effective condensing 
power of the apparatus is increased. 

Also in the employment of suitable receiving-vessels placed be- 
tween the vacuum-pump and condensers in such a position that the 
distilled oil is deposited in them by its own gravity, thus avoiding 
the delivery of the distilled oils through the pump. 

Also in surrounding the upper portion of either or both of the 
vacuum petroleum retorts with a jacket for applying steam or heated 
air externally to the same, to obviate the condensation of the oil- 
vapor as it rises against the upper surface of the retort. 

Also in the construction and use of an independent superheating- 
furnace for superheating steam when used in combination with a 
steam-generator and a vacuum-still for petroleum, as hereinafter set 

forth. 
179 Also in constructing said independent superheater for 

steam alongside of a boiler in such a manner that the same 
fire used in the superheating-furnace is conducted through a flue- 
space at the rear of the boiler and, thence passing through the tubes 
of the boiler, assists in generating steam and thus economizing the 
use of fuel and increasing the effective capacity of the distilling ap- 
paratus. 

Also in the construction of said superheating-furnace for steam 
with numerous sections of small pipes connected with main pipes 
for induction and eduction of the steam in such a manner as to 
use straight gas-pipe instead of coils and to present a larger amount 
of heating-surface than is ordinarily the case, thereby insuring a 
suitable degree of heat for distilling petroleum without so great 
danger from explosion of the superheater. 

Also in connecting the main eduction pipe of the superheater 
with the numerous sections of small pipes in the interior of the re- 
torts by means of a steam-chest bolted to the head of the retort, one ° 
portion or flue-space in said steam-chest admitting the steam toa 
tier of smaller heating-pipes in the retort, while the other flue-space 
exhausts the same. 
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Also in placing in upright position and packing the sections of 
small heating pipes in the retort through the head of the same in 
such a manner as to be easily removed for repairs. : 

Also in the application of an oil-gage to a vacuum still for petro- 
leum similar in construction to the gage commonly used upon 

vacuum pans for sugar and made available for observations 
ISO) —s of the quantity of oil in the retort by placing the same at an 

unusual distance from the retort and keeping the liquid in 
the gage at a low temperature. 

As represented in the drawings, A is the primary and A’ the see- 
ondary retorts, which are connected by a draw-pipe, a, with a stop-- 
cock, ig, F by which the contents of A are drawn into A’. These 
retorts, instead of being made upright, as usual, are horizontal and 
of considerable length, being either evlindrical, as shown, or any 
other form that will answer the desired purpose. This form enables 
me to insert the straight heating-pipe hereafter described without 
difficulty and to arrange the same so as to produce a large heating- 
surface, as well as to attach and detach easily for repairs, Xe. It 
also presents a larger vaporizing-surface than the ordinary upright 
form and gives room for the attachment of a series of goose-necks 
by which the vapor is carried off more readily. The primary retort 
A (and the other, if desired) has its top covered or inclosed by a 
jacket, e, Figs. 1 and 4, by which steam or hot air is let on through 
pipe j and discharged through pipe /’.. By this means I am enabled 
to prevent condensation of the vapor that would occur if it came 
directly in contact with the top of the retort cooled by the sur- 
rounding atmosphere. The top being always hot as well as the bot- 
tom, the vapor will retain its form and pass off. In addition to this 
the heated top of the retort serves to vaporize such particles as are 
carried up without being properly separated. From the tops of the 
retorts, respectively, passes a series of groose-necks, BB and Bb’ Fe 

connecting with corresponding series of capacious con- 
151 =densers, C Cand C’ C’, submerged in a water-tank, D. In- 

stead of the upright form of the condensers indicated in Fig. 
1 the horizontal elongated form indicated in Fig. 5 may be em- 
ployed. With the bottom of the series of condensers connect two 
separate condensing-coils of pipe E EK’, resting in a water-tank, D’, 
and these coils, passing out through the tank, connect, respectively, 
with receivers F F’ for retaining the distilled oil. The position of 
these receivers is lower than the condensers, so that the distillate 
will be deposited in them by their own gravitation. 

The receivers are provided at the bottom with draw-cocks } 4 for 
discharging the refined oil, and with air-cocks ¢ ¢ for admitting air 
to supply the vacuum in drawing the oil. From the tops of the 
receivers extend branch exhaust-pipes G' G®, uniting in a single 
exhaust-pipe, G, which connects with the pump for exhausting air 
from the apparatus. When the exhaust is applied it will be seen 
that it operates to produce a vacuum from the receivers clear back 
to the retorts through the parts E E’, C C’, and B B’. 

In order to make the pump act, when desired, upon only one of 
the retorts and its accompanying connections, the branch pipes G! 
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G* have cocks dd’, as shown. The retorts are provided each with 
jet-pipes H H, pierced with numerous small holes, for the injection 
of steam into the body of the oil, the said pipes passing out and 
connecting with the main pipe from the superheater, which will 
prese ‘ntly be deseribed. 
182 The retorts have each also, instead of coils, a series of heat- 
ing-pipes, | 1, made of straight pieces f f of gas-pipe, screwing 
into returns g, and forming either single bends, as in Fig. 4, or 
double ones, as in big. O, as may be desired, though the latter ure 
the most effective in large stills. These pipes are placed side by 
side in the retorts and rest in a vertical position, and the free ends 
are inserted in the head of the retert and are held in place and 
packed at the same time by lock-nuts which screw on the pipe in- 
side and out and clamp against the said bead, or they may be fast- 
ened in by ealking. ‘The ends of the pipes thus arranged open into 
compartments i @’ of chests K K’, bolted to the heads of the retorts. 
The main induction-pipe L from the superheater opens into the 
upper compartment, 7, of the steam-chest K’. The steam thus ad- 
mitted is carried round through the pipes [ into the lower compart- 
ment @’, and thence it is carried by pipe L into the lower compart- 
ment of steam-chest K, when it again makes a circuit through pipes 
l of the retort A, and finally CSsCu pes through the exhaust- 
pipe L?. 

The steam generator consists of a boiler, M, having flue- 
pipes &k,as usual. The outer ends of the flue-pipes open 
into a flue-space, /, which is an extension of the fire-chamber N. 
Side by side with the boiler is a superheating-furnace, O, being sep- 
arated only bya wall, m. This wall has an opening or passage, n, in 
which is a damper, 0, for regulating the escape. Thus the products 
of combustion and the eseape-heat from the superheating-furnace 
pass into and through the flue-pipes of the boiler with those from 
the fire-chamber of the boiler itself, and thus assist In generating 
the steam. 

The superheating-furnace is made with the upward incline shown 

lig. 8. Ata suitable position across this furnace are placed bars 
pp, Which sustain the series of superheating-pipes I’. These pipes 
are constructed of straight pieces, /’ /’, of gas-pip, screwing into re- 
turn bends g’, in the same manner. The free ends of the pipes are 
passed through the side of a chest, K’?, and secured by lock-nuts 
in the same manner as-in the retorts. The chest K* is likewise 
formed with two compartment, 7? 7°, into which the opposite ends 
of the superheating-pipe open. Into the upper commpartinent Opens 
the induction steam-pipe P from the boiler, and from the lower 
compartment extends the supply-pipe L, before mentioned, that 
conducts the steam to the retorts. <A circuit of the steam from the 
boiler is thus made through the superheating-pipes I’ and dis- 
charged to the retorts. The superheating-pipes, in the position 
shown and described, are so situated as to receive the best action of 
the fire, and to be easily removed from place by simply slipping 
down endwise and passing out of the door of the furnace. 

The height of the oil is indicated in the retort by an ordinary 

14—27 1 
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gage, R, connected at the top and bottom by means of pipes 8 8, 
with the top and bottom of the retort, as indicated in Fig. 1. I pre- 
fer to run one or both of these pipes through il body of water, lor 
the purpose of cooling the liquuid that enters the PAiLe. In thie draw- 
ings they are shown as passing through the tanks D D’. If desired, 
the other retort may be supplied with a gage ina similar manner. 

The operation of the apparatus before deseribed is as follows : 
The air is exhausted by means of the air-pump, as before described. 
The primary retort A is now partially—say, about one half—filled 
with crude oil through supply-pipe Q, and the cock In pipe @ is 
closed Lo prevent passage LO fl The steam trom the: boiler Is how 
let through the pipes gently, and the vapor soon begins to rise. The 
naphtha, which is the first produet, is passed through the primary 
apparatus 5 CD and deposited in receiver F, from whence it Js 
drawn by closing cock rin pipe E and opening the discharge and 
air-cocks 6 ¢, as before deseribed. <A fire is now kindled in the 
superheating-furnace O, and a part of the remaining oil is drawn 
from A into A’, which is accomplished by partially cutting off the 
exhaust from A by cock d and turning it on to A’ by cock d. The 
partially-distilled Oll Is now kept at the proper level in A by feed 
ing it from A, as deseribed, and the distillation in A’ becomes very 
effective, and, for a time, continuous. The distilled oil from said 
retorts is thus carried over at onee into the rt celvers Ir i where it 
is discharged at pleasure. 

It will be seen that the retort A is used first for removing the 
naphtha, and afterward for distilling off the lighter gravities of 
burning oil by means of the late hit heat cont ned 1) the exhaust 
steam after it passes from retort -A’, which latent heat would be 
otherwise lost. by this arrangement, also, the heated o1l in retort 
A is fed into A’ as fast as required, so that the superheat is used 
upon and for distilling the heavier gravities of petroleum constantly, 
while the latent heat which still remains in the steam after passing 
from retort A‘ is sufficient to remove the hehter portions from thr 
crude oil. By this duplication of the stills | am enabled to remove 
the naphtha, while the operation of distilling is made more contin. 
uous than it otherwise could be; and in this respect alone there isa 
very greatadvantage over a single-acting vacuum-still, in which, by 
a continuous feed, the naphtha must necessarily be incorporated 
with the distilled oil, or else, as ordinarily, the oil deposited in 
charges, which is a source of difliculty. 

‘The employ ment of the series “oft LOO ¢ necks I} 1} Instead of the 
ordinary single (FOOSC-1LC k insures amore etl ctive discharge of the 
Vapor, and also, DD presenting a larger surface, prevents the drawing 
over of the contents of the retorts. The interposition of the eapa- 
clous condenser or condensers (| C’ between the coils E E’ and the 
retorts is of much advantage In this respect, for it furnishes, so to 
speak, a break to the action of the exhaust of the pump between the 
sald coils and goose-necks, which obviates the tendeney to draw out 
the oil. 7 

When the oil in retort A’ has been reduced to the desired consist- 
Chey it is dischare 7 through pipe Ss, Iie 2 
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My object in this invention is to afford an easy and effective sep- 
aration of petroleum Into products more valuable, as a whole, than 
have been heretofore produced from crude oil. These products, as 
! use the apparatus, consist, where Pennsylvania well oils are used, 
gravity 45° Baume, of naphtha, say, ten to twelve per cent., pure 
hydrocarbon oll for illumination, Say, forty-four Lo forty-eight per 
cent., heavy green oil, valuable for currying and oiling leather, say, 
thirty-six LO thirty-eight per cent. 

lt has been the object heretofore to produce from petroleum the 
largest possible amount of kerosene or burningoil. This apparatus 
will not effect that result; neither do [ desire to produce seventy- 
live, eighty, or ninety per cent. of illuminating distilled oil; but by 

long and diligent experiments I have discovered that the sep- 
lsd aration of petroleum into the constituent parts named, and 

into about the proportions named, results In greater profit Lo 
the manufacturer than otherwise, and the within-deseribed appa- 
ratus Is especially constructed to bring about the desired result. 

Now, what I claim as my invention, and desire to secure by let- 
ters patent, Is— ; 

|. The combination of two or more vacuum petroleum-stills, so 
arranged that the oil is fed from one retort into the other as it in- 
creases in specifie gravity during the distillation, and economizing 
the use of steam used in the vaporization of the oil in the retorts by 
passing it first through the heating-pipes in the retort containing 
the heavier oils and afterward conducting it through the heating- 
pipes in the retort or retorts containing the oils of lighter specific 
eravity, as herein set forth. 

2. ‘The construction of a horizontal elongated eylindrical or ellip- 
tical vacuum-retort for petrol Ltn, arranged and operating in the 
manner and for the purpose herein set forth. 

5. Connecting the retorts of a vacuum-still with the condenser or 
condensers by two or more goose-necks, so as to distribute the ex- 
haust in the retort or retorts and thus prevent drawing the oil over, 
ful the Saute time facilitating the escape of the Vapor, is herein set 
forth. 

L. so combining the Capacious condenser or condensers with the 
retort or retorts and the condensing coll or coils that said capacious 
condenser or condensers will serve as a check to diminish the 
1So direct action of the exhaust-pump upon the oil in the retorts, 

as set forth. 

5. Placing the receiving-vessels F F’ in such a position as to allow 
the distilled oil to be discharged by its own gravity and without 
passing through the pump, as set forth. . 

6. Surrounding the upper portion of the retort or retorts by a 
jacket or its equivalent for the reception of steam or hot air, to pre- 
vent condensation, as deseribed : 

7. Tne use, in combination with a vacuum still or stills for pe- 
troleum and a steam-generatlor, of an independent superheating- 
furnace for heating the steam. as specified. 

S. The construction of said superheating-furnace In combination 


“ 
jf 
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with a steam-boiler, substantially as and for the purpose set forth, 
| 
eum-still, 


' ‘ ’ , . ’ 
4 i , : ' iiageyer . eal 
‘The eonstruetion of a superbeater tor distilling PUPPOses WILT 


; 


when and in connection with a vacuum petro 


. ' 

numerous sections of small straight pipes tor advantage Ol heating- 
. . . ' a | i . 

surlace, with facility of bullding and re pals, as SHOW TL, 


lt) Counecting thie main induction and CUUCLION sleain-pipes 
IL, L’. leading from the superheater to the still, with the seetions of 


|} hes ling Pipes with) 1) the retorts DV Ineahs OT a steam- bye Sb. 
.s , ; ’ } ' ‘ i} . : e ; 
KX’, bolted to the head of the still, substantially as and for the pur. 

pases set forth. 
ga Placing ant small sections of heat Leg Ss It the retort mn 

, 
upright position, substantially in the manner ana hor thi PUPPose 
. } . ‘ 

set forth. 

ISG 12. The application of an oil-gauge toa vacuum petroleum. 


' 


still, arranged and operating substantially as set forth 
15. The combination of a steam-ygenerator, superheating-furnac 
ana Vacuulh apparatus “as i whole, constructed and operating stib- 
stantially in the manner set forth. 


. 


l4. The separation of petroleum into the constituent parts speci- 


fied and about the proportions named by means of an apparatus as 
herein deseribed. 

In witness whereof | have hereunto signed my name in the pres- 
ence of two subscribing witnesses 

HIRAM Bb. EVEREST 

Witnesses ' 
R. FL OSGOOD 
JAY HYATT. 


LS7 Stipulation as lo he hibat gi Mod Det ndant’s Lacuune Ntill ~ 
U.S. Cireuit Court, N. D. of N. Y. In Equity. 


Vacuum Orn Company 


No. 37458. 


DurraALo Lupricating Orn Company. Limited. | 


[t is hereby stipulated that in’ preparing transeript of record 
herein on appeal to U.S. Supreme Court the clerk may omit Com- 
plainant’s Model Exhibit “ Defendant’s Vacuum Still.” and that the 
original model exhibit may be forwarded to the Supreme Court when 
the same Is required for use on the argument. 

Dated April 28, 1885 

THEODORE BACON, 
Complainant's Solicitor 

CORLETT & HATCH, 
Detendant’s Solicitors 

(Indorsed:) 3748, KEquitv. Vae. Oil Co. vs. Buf. Lub. Oil Co.. 
Ld. Stipulation as to model exliubit. Miled Apr. 3, ISSo. Wm 
S. Doolittle, clerk. 
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ISS Dh hf ndant 8 Proots 
United States Cireuit Court, Northern District of New York. 


The Vacuum Orn CoMPpaANny 
against ? quity, oi 45. 
Tue Burrato Lupricatine O11, Company, Limited. 


Testimony taken and proce edings had before me, Charles lL}. Hill, as 
special examiner on behalf of defendant, pursuant to the annexed 
stipulation and notice and the order entered thereon 


‘TUESDAY, July 10, ISSS—2.50 p>. TE. 

Mr. James A. Allen appears as counsel for the defendant; Mr. 
George B. Selden and Mr. T. G. Outerbridge appear as counsel and 
solicitor for thie complainant. 

Defendant's counsel offers in evidence a certified copy of the speci- 
fication and drawings of letters patent of the United States granted 
to Jacob Reese May 19, 1863, No. 38602, for an improvement in oil 
still, and the same is received in evidence and marked Defendant’s 
Exhibit A, C. B. H., Sp’l Ex’r. 

Defendant’s counsel offers in evidence a printed Patent-Oflice copy 

of the specification and drawings of letters patent of the United 
ISY = States to Abram D. Higham for an improvement in distilling 

petroleum, dated April 24, 1866, No. 54157, and the same is 
received and marked Defendant’s Exhibit Lb, C8. a Sp! lex’. 

Defendant’s counsel offers in evidence a printed Patent-Oflice copy 
of letters patent of the United States granted to Augustus I. Tait 
and Joseph W. Avis for improvement in distilling apparatus, dated 
March 20, 1866, No. 58559, and the same is received and marked 
Defendant’s Exhibit C, C. B. H., Sp'l Ex’r. 

Defendant’s counsel offers in evidence a printed Patent-Office copy 
of letters patent of the United States to E. G. Kelly and ‘A. H. Tait 
for apparatus for distilling oils, dated June 18, 1861, No. 1564, and 
the same is received in evidence and marked Defendant’s Exhibit 
D, C. B. TH. Sp’l Ex’r. 

Defendant’s counsel offers in evidence a certified copy of the speci- 
fication and drawing of letters patent of the United States to James 
Perkins and William H. Burnett, dated Apml 4, 1865, No. 47125, 
and the same is received in evidence and marked Defendant’s Ex- 
hibit E, C. B. H., Sp’l Ex’r 

Defendant's counsel offers in evidence a printed Patent-Office copy 
of the specification and drawings of letters patent of the United 
States to Huot Fleury for improvement in distilling petroleum, 
dated October 24, 1865, No. 50571, and the same is received and 
marked Defendant’s Exhibit F, C. B. H., Sp’l Ex’r. 

Defendant’s counsel offers in evidence a certified COpy of the speci- 
fication and drawings of letters patent of the United States grranted 
to Henry P. Gengembre, dated June 21, 1859, No. 24454, for im- 
provement in oil still, and the same is received and marked De- 
fendant’s Exhibit G, C. B. H., Sp'l Ex’r. 
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10) Defendant’s counsel offers in evidence a printed Patent- 

()ilice cCOpy of reissued letters patent of the United States 
granted Herbert W. C. Tweddle for improved apparatus for distill- 
1bigy coal oll and other substances, dated November tf LS6O6, No. 
24014. and the same is received and marked Defendant’s Exhibit IT, 
C. B. H., Sp’l Ex’r. 

Defendant’s counsel offers in evidence a printed Patent-Office copy 
of letters patent of the United States — to P. H. Vanderweyde for 
improvement in distilling petroleum and other liquids, dated Sept. 
11, 1S66, No. 58005, and the same Is received in evidence and 
biarke d Dele ndant’s exhibit [. 

Defendant’s counsel offers in evidence a Patent-Office certified 
copy of the specification and drawing in the matter of the English 
letters patent granted George Hamilton January 18, 1859, No. 149, 
for improvements in treating resin and resinous substances to ob- 
tain products therefrom, and the same is received in evidence and 
marke d ey fendant’s exhibit ». 

Defendant's counsel otlers 1) evidence il certified copy of the 
specification and drawing of letters patent of the United states 
granted I. N. Horner for improvement in oil still, dated January 
25, 1859, No. 22727, and the same is received and marked Defend- 
ant’s Exhibit J. 

Defendant’s counsel offers in evidence a United States Patent 
Office certified copy of the specification and drawings In the matter 
of the english letters patent granted William Arnaud Gilbee for 
improvementin treating fatty bodies and in the apparatus employed 
therein, dated December 27, 1858, No. 2958, and the same is re- 
ceived in evidence and marked Defendant’s Exhibit K. 

- Defendant’s counsel offers in evidence a printed Patent-Office copy 

of letters patent of the United States granted James J. Jolin- 

LO] ston, dated June 20, 1865, No. 48285, and the same is received 
in evidence and marked Defendant’s Exhibit L. 

Defendant’s counsel offers in evidence a United States Patent 
Office certified copy of the specification and drawing in the matter 
of English letters patent granted Charles Constant Boutigny Decem- 
ber 18, 1852, No. 1105, for improvements in distillation and in the 
apparatus emploved therein, and the same is received and marked 
Defendant’s Exhibit M, C. B. H., Sp’l Ex’r. 

Defendant’s counsel offers in evidence a printed Patent-Office 
copy of letters patent of the United States granted A. Millochau for 
an improvement in the distillation of petroleum, dated March 13, 
1866, No. 53167, and the same is received in evidence and marked 
Defendant's Exhibit N, C. B. H., Spl Ex’r. 

Defendant’s counsel also offers in evidence a printed Patent-Office 
COpy of the specification and drawing of letters patent of the United 
States granted Orazio Lugo for improvement in apparatus for dis- 
tilling petroleum, dated September 18, 1866, No. 58113, and the 
same is received in evidence and marked Defendant’s Exhibit O, C. 
b. H., Sp'l Ex’r. 

Defendant’s counsel offers in evidence a printed Patent Office 
copy of the specification and drawing of letters patent of the United 
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States granted M. P. Ewing, assignor, for improved material for lubri- 
cating and other purposes, dated September 11, 1866, No. 58020. 
and the same is received and marked Defendant’s Exhibit P, C. B. 
H., Sp’l Ex’r. 

Defendant’s counsel offers in evidence a_ printed-Patent Office 
copy of the specification and drawing of letters patent of the United 
States granted M. P. Ewing, assignor, for improvement in apparatus 

for distilling petroleum, dated July 31, 1866, No. 56852, and 
192 ~the same is received and marked Defendant’s Exhibit Q, C 
Bb. H., Sp’l Ex’r. 

Defendant’s counsel offers in evidence a printed Patent-Office 
copy of the specification and drawingsof letters patent of the United 
States granted to Alexis Thirault for improved apparatus for treat- 
}1)¢F petroleum, dated April 16, ISO7. antedated April D, IS67, No. 
63963, and the same is received and marked Defendant’s Exhibit R, 
('. J}. H., Spl Iex’r. 

Defendant’s counsel offers in evidence a printed and bound volume 
entitled “ A Practical Treatise on Coal, Petroleum, and other Dis- 
tilled Oils, by Abraham Gesner, M. D., F. G. S., second edition, re- 
vised and enlarged by George Weltden Gesner, consulting chemist 
and engineer. New York: Bailliere Brothers, 520 Broadway. Lon- 
don: H. Balliere, 219 Regent street. Melbourne: F. Bailliere, Col- 
lins street. Paris: J. B. Bailliere ef Fils, Rue Hautfeuille. Madrid: 
(" Bailey, sallliere, Calle del Principe, 1865,” and reads from said 
volume the following extracts, commencing at page 55: 


Supe rheated NSleam Apparatus. 


“Steam can be superheated for distilling purposes by any mode 
which involves its passing over hot surfaces before entering the 
charge of oil in the still. A bench of three ordinary gas retorts con- 
nected with pipes would form a very good superheater. In the 
above diagram Is an arrangement for superheating, which has been 
found satisfactory. A series of cast-iron pipes, Lb, four feet in length, 
two inches in diameter, metal two inches thick, slightly arched and 
connected hy return bends D, are placed in anoven, A. The damper 
l. regulates the heat. The fire is prevented from striking directly 
upon the pipe by fire tiles placed under them, with small flues 

passing through them between the pipes. The inlet of 
193 ‘steam is regulated by the valve E. A small globe and drip- 

cock, H, should be placed on the boiler side of the valve to 
insure the drawing off of any water before letting steam into the 
superheater. The pipe connecting with the boiler should enter a 
drum on the lop of the boiler so as to get the steam as dry. as pos- 
sible.” 

“ The exit from the superheater is a wrought-iron pipe of the same 
diameter carried into the still at the top and carned down its 
side and coiled once or twice around its bottom. This pipe is per- 
forated with holes three-sixteenths of an inch in diameter. The still 
may be set in sand. A pressure of forty pounds in the boiler is the 
proper one to work with. A mode of working the superheater is 
given further on.” 
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“Andrew McLean, of Liverpool, has been very successful in intro- 
ducing superheated steam in coal and petroleum distillation. Tis 
application of superheated steam to the distillation of bituminous 
shales in Great britain 1s of great utility.” 


Complainant's counsel! also rs ads from said volume, COMMCHCINY 
al page 1G] 
S6 ) ) ) ; , ?? 
Petroleum Refinery. 


“The drawings on pages 162 and 165 represent a convenient ar 
rangement of apparatus for refining petroleum. The superheated 
steanl Ap paracus may be employed or not, at the option of the refiner. 
If it is employed the mode of operation would be as follows: 

The still A Is filled LO within SIX inches of the Lop, LO which the 
dome is bolted, by the pump B, which draws the petroleum from the 
settler KE, in which isa coil of inch tron steam pipe LO keep the 

Lenny rature of the settler at 90° Fah. Thesettler 1s filled from 
194 the underground receiver D by the pump B. This under- 

eround receiver 18 so arranged as to receive the petroleum 
from barre Is Ly Ing rolled over il anc ( mptied. 

“The stitl being charged and the superheater having a fire under 
it which would give the steam a temperature of 300° Fah., the drip 
cock of the Ssuy rheater (see cut on page Sb) Is opened Lo permit any 
water or moist steam to CsCAape, and afterwards the steam valve Coll 
municating with the superheater is opened gradually and the steam 
permitted to pass into the still by the pipe E, which is a two-ineh 
wrought-iron pipe bent under the dome, carried down the side of 
the stil', coiled twice areund the bottom of the still, and perforated 
with holes not less than one-eighth inch in diameter. As the hot 
steam enters the still there will be for some time a econsiderable con- 
densation. ‘This can be remedied by having a gentle fire under the 
still, but it is not absolutely necessary, as a still setin sand willsoon 
become heated to the proper point. The worm tub [ must be abun - 
dantly supplied with cold water from the water tank outside the 
building or by a pump. The inlet to the tub should be at the bot- 
tom and the overtlow at the top, by which the hot water can be ear- 
ried away to the drain or to a vessel from which it can be pumped 
into the boilers. A great economy of heat can be effected by mak- 
ing use of hot instead of cold water for feeding the boilers. The 
distillate comes over about half water. As it proceeds the heat 
under the superheater is increased, and more steam at a pressure of 
forty pounds in the boiler is passed into the still. At the close of the 
distillation the superheater pipes will be at a temperature of 700 
lah., when the petroleum employed is of proof, 40° to 45° Baume. 
Kor heavier oils if will be at SOO lah, The rapidity of the distilla- 
tion is regulated by the valve on the superheater, and itcan be made 

perfectly untform with very little attention. There is no 
1%5 danger of “ boiling over,” as in distillation over open fire, 
which cannot always be controlled. 

“The naphtha which comes over first to the extent of about fifteen 
per cent. of the charge is cut off at 58° Baume generally and per- 
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mitted to run into a receiver. It may be redistilled to purify it for 
market.” 


Defendant's counsel also reads from said book, at page 165, the 


following: 


The heavy tar remain ne 0 the still is drawn off by al cock 
place 7 near its bottom after a few hours or when it has cooled suth- 
ciently to prevent its taking fire on exposure to the air. 

“In the drawings superheaters are in sets each side 
of the boilers. This Is to save room and LO have each set Independ- 
ent of the other, sO) that In case Ol repairs being needed to one set 
the whole work would not be deranged and hindered. The building 
is capable of two more sets of stills and boilers Of} the opposite side, 
thus doubling its capacity The agitator projects a convenient dis- 
tance above the floor of the upper story to admit of easy handling 
of the carboys ot acd which are lo be emptied into it. This Upper 
floor also affords space for making the alkali wash, which, when 
caustic soda is used, is simply by dissolving it in water until the 
proof is 36° by Baume’s lye meter. When soda ash is employed the 
mode already described will give it sufficient causticity. Barrels, 
cans, and many other articles can be stored on this floor. 

7 Where superlh ati d steam 18 hot used the boil rs will not be re- 
quired of the size shown in the drawing. The manipulation with 
the acid and alkali will be the same, however. In regular working 
one of each set of stills should be kept always at work, the fire under 

the superh ater never Ix Ing permitted LO become very low or 
106 so low as to cause cracking of the pipes. There is no economy 
of fuel permitting the fire to die out.” 


_ 
. eee . 
- 
f 
——_—_ — 


Defendant's counsel also produces in evidence the diagrams ap- 
pearing therein, found on pages 86, 182, and 185. 

Defendant's counsel off rs in evidence a certified Copy of lett rs 
patent of the United States {7 ] inted Edward Draggins for an Im- 
provement in oil still, dated March 7, 1865, No. 46653, which is re- 
ceived in evidence and marked Defendant’s Exhibit T, C. B. H., 
Spl Ex’r. 

Adjourned tov July 11, 2 p.m 


Juty 11—2 p. m. 
Met pursuant to adjournment 
Saine attendance. 


Epwarp WILHELM, a witness produced by the defendant, being 
duly sworn, testified as follows 


1 @. Please state your naine, 
dence. 

A. Edward Wilhelm; age, 57; mechanical engineer and solicitor 
of patents: Buffalo, N. Y. 

Z (). Please state your expel lence and qualifications as a mechan- 
lcai expert In patent cases. 

A. 1 graduated as a mechanical engineer in 1864. I have been 


15—207 


re, occupation, and place of resi- 


| 
_— 
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continually engaged since 1867 in soliciting patents, and during the 
last ten years I have testified in numerous patent causes as mechan- 
ical expert. 

3 (. Please state whether you have read and examined the speci- 
fications and drawings of letters patent of the United States, No. 

68426, to the Vacuum Oil Company, dated Sept. 5, 1567, 
197 marked Complainant’s Exhibit Everest Vacuum Apparatus 

Patent, and whether you understand the same and the in- 
ventions therein purported to be described. 

A. I have carefully examined the letters patent mentioned in the 
question and understand the construction and operation of the ap- 
paratus described and shown therein and the several inventions 
claimed in the specification. 

t (). Have you also read and examined the specifications and 
drawings of the various letters patent put in evidence in this cause 
on the part of the defendant, and marked Defendant’s Exhibits A 
to T, both inclusive, and do you understand the said specifications 
and drawings and the several inventions therein set forth and de- 
seribed ? 

A. I have carefully examined the several letters patent mentioned 
in the question, and I understand the inventions described and 
shown therein. 

5 Q. Have you also examined the model put in evidence in this 
cause by the complainant and marked Exhilit Model Defendant's 
Vacuum Still, and do you understand the construction of the ap- 
paratus: exhibited by the said model ? 

A. | have examined said model and understand the construction 
and operation of the apparatus represented by said model. 

6G (@. Please state whether you find in said model the construction 
and arrangement set forth in the first claim of Complainant’s Ex- 
hibit Everest Vacuum Apparatus Patent. 

A. I do not. 

7 Q. Do you find in said model the construction claimed in the 
second claim of said patent t And c1Ve VOUur Feasons for such opinion 

and conclusion as you may state. 
19S A. The construction mentioned in the second claim of com- 
plainant’s patent consists of a vacuum retort having a eylin- 
drical form and arranged with its longitudinal axis in a horizontal 
position. ‘The retort may be found in cross-section, or it may be of 
any other similar form in cross-section, the distinguishing feature of 
the patented construction being the arrangement of the retort with 
its longitudinal axis in a horizontal position, as contradistinguished 
from a similar retort placed with its longitudinal axisin an upright 
position, or from a round retort having the form of a kettle. In the 
model find a retort having the form of an elongated evlinder il- 
ranged with its longitudinal axis in a horizontal position, and | 
therefore find in said model the construction set forth in the seeond 
claim of complainant’s patent, the retort in the model being com- 
bined with the other adjunets of a distilling apparatus, such as heat- 
Ing and condensing devices, to operate as a vacuum retort. 
Ss (). State whether or not, n) view of the state of the art disclosed 
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by the said exhibits put in evidence on the part of the said defend- 
ant, the said second claim possesses novelty ; and, if not, upou what 
grounds you hold that the said claim is without novelty. 

A. I find a vacuum retort of the construction set forth in the 
second claim of the complainant’s patent, in the patent to Ewing, 
Defendant’s Exhibit P. This patent describes and shows a vacuum 
oil still containing a retort which is elongated and arranged with 
its longitudinal axis in a horizontal position. The upper part or 
budy of the retort is evlindrical in form and the bottom is flat, 
which is, of course, an immaterial variation. The specification of 
complainant's patent states that the horizontal elongated retort is 

more desirable than other forms, because it is adapted to con- 
199 tain straight heating pipes, and because it exposes a larger 

surface of the oil to the distilling action, and because it fur- 
nishes room for attaching several goose-necks, instead of one, for car- 
rving off the vapors. All of this is true of the retort shown and 
described in Exhibit P; said exhibit does not show several goose- 
necks, but the retort is capable of being provided with several goose- 
necks if 1t was so desired. 

| find elongated cylindrical retorts in Defendant’s Exhibit C, pat- 
ent to Tait and Avis: also in patent LO Higham, Defendant’s Exhibit 
3; also in patent to Reese, Defendant’s Exhibit A; also in patent to 
Lugo, Defendant’s Exhibit O; also in patent to Horner, Defendant’s 
Exhibit J; also in patent to Vanderwevde, Defendant’s Exhibit I. 
In all these exhibits the elongated cylindrical retorts are arranged 
with their longitudinal axis horizontally, whereby a larger surface 
of oil Is exposed to the distilling action than there would be if the 
retorts were arranged in a vertical position. 

In the patent to Reese, Defendant’s Exhibit A, the horizontal 
elongated retort Is provided with three goose-necks. 

In Defendant’s Exhibits B and | the horizontal elongated retort 
is combined with the appurtenances of the vacuum distilling appa- 
ratus. 

| find, therefore, that the construction of a horizontal elongated 
cylindrical or elliptical vacuum retort for petroleum set forth in the 
second claim of complainant’s patent is shown and described as a 
device in the exhibits above referred to, and that such exhibits also 
disclose the use of such a retort in connection with heating, con- 
densing, and exhausting devices analogous to those with which it is 
combined in complainant’s patent. 

9 Q. Please state whether or not you find, in view of the state of 

the art shown by the exhibits mentioned in the fourth ques- 
200 ~—s tion, that the third claim of said complainant’s patent pos- 

sesses novelty, and state the grounds of any opinion which 
you may express. 

A. The third claim involves as its elements the retort, the con- 
denser, an exhaust pump or other exhaust apparatus, and two or 
more goose-necks, whereby the condenser is connected with the re- 
tort. The distinguishing feature of this claim lies in the use of the 
two goose-necks instead of one for the purpose of distributing the 
exhaust in the retort and facilitating the escape of the vapors. 
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[ find in the patent Lo Gengembre, Defendant’s exhibit G, a re- 
tort, a condenser, an exhaust prULEnay), and two goose-necks connecting 
the retort with the condenser. The specification of this patent states 
that the tower retort has two or more exits, P P, at different points 
to equalize the discharge of the volatile products. That portion of 
the retort to which the LrOOSC necks area pplie “lis arr inigre din an Up 
right position, but as this retort 1s filled with solid material—coal, 
for Instance- -the two LOOSC- necks bear the Sarie relation LO the Hhil- 
terial in the upright retort that the two goose-necks bear in com- 
plainant’s patent to the oil in the horizontal retort. 

I find in the patent to Reese, Defendant’s Exhibit A, a retort pro- 
vided with three goose-necks, but I do not understand that this re- 
tort is combined with a vacuum apparatus 

final the combination of a retort, an exhaust Apparatus, i cole 
denser, and a single goose-neck connecting the retort with the con- 
denser in Defendant’s Exhibits FE, I, B, Kk, If, and D. 

[In Defendant’s Exhibit Q, patent to Ewing, [ tind the combination 
of a retort with two goose-hecks, two condensers, and two exhaust 
devices. 

In Defendant’s Exhibit S, English patent to Hamilton, [ find a 

combination. of a retort, an exhaust apparatus, condense Se and 
201 four goose-necks connecting the retort with the condenser. 

In this patent the goose-necks ure arranged one above the 
other, and the lower three goose-necks are provided with stop-cocks, 
which ure opened one after another is the level of the liquid in the 
retort sinks gradually and exposes the inner ends of these goose- 
necks to the vapor 

[ find, therefore, that it was old prior to complainant’s patent to 
connect the retort of a vacum stil] with il condenser by Lwo or more 
goose-necks, so as to distribute the exhaust in the retort, as specified 
in the third claim of complainant’s patent. This is shown by De- 
fendant’s Exhibits G and 8. ‘The invention is also, in my opinion, 
fully anticipated by the defendants exhibits which [| have men- 
tioned in this answer, and which show il single eoose-neck connect- 
Ing the retort with the condenser, because there is no invention in 
duplicating a goose-neck. The two goose-necks merely divide the 
work which was done by one before, and they do it in the sameé man- 
ner, merely with less intensity. It is well known to mechanies that 
by connecting two vessels containing gases or vapors by two or 
more conduits or passages a less violent flow of the gas or v: apor 
from one vessel to the other is secured than when only one connect- 
ing conduit is employed, and this principle has been employed for 
Many ye irs n analogous structures—ior Instance, In steam boilers 
by connecting steam drums with the boiler proper in which the 
water is boiled, and for the same ‘purpose—that is, for ‘the purpose 
of distributing the exhaust which is created in this case by the with- 
drawal of the steam from the steam drum—the result being that 
when the passages are numerous the exit of the steam is facilit: ~ 
and equalized and the liability of the steam to e: irry water with it 1s 
reduced. 

10 Q. In view of the state of the art shown by the exhibits men- 
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tioned in the fourth question, please state whether or not you 
202 find the fourth claim of said complainant’s patent novel, and 

give your reasons fully for such conelusions as you may 
State. 7 

A. The fourth claim contains as its elements a retort. an exhaust 
pUtlip, a condensing coll, and a capacious condenser interposed be- 
tween the pump and the retort in such manner that it operates as a 
check to diminish the direct action of the exhaust pump upon the 
oll in the retort. The distinguishing feature of this claim is the 
capacious cond nser, which Is, It} substance, an enlargementof the COll- 
duit in which the vapors are condensed, and which is made so large 
that it will hold il considerable volume of Vapor, so that when the 
prultnay) draws the Void created by the volume of Vapor which is 
drawn into the pump is supplied from the vapor contained in the 
enlarged condenser and not directly from the retort. The pump, 
therefore, supplies itself with gas or vapor from the enlarged con- 
denser through the condensing coil and connecting passages, and 
the enlarged condenser in turn supplies itself from the retort 
through the goose-necks. It is obvious that any enlargement in the 
condensing coll or in the pRASSALCS leading to or from the condens- 
Ing eoll and loeated between the pPUtnyp and the retort will have the 
same eflect in proportion to the capacity of such enlargement as 
compared with the pump. 

In Defendant’s Exhibit G, patent to Gengembre, I find an enlarge- 
ment between the pump and the condensing coil, which enlarge- 
ment necessarily operates as a check to diminish the direct action of 
the exhaust pubip Upotr the contents of thi retort, and I find 
another such enlargement between the condensing coil and the 
retort. 

The first-mentioned enlargement is used as a washing vessel and 
the enlargement last mentioned, which is located between the con- 

densing coil and the retort, is used as a condenser, in which 
203 the easily condensed material is collected and from which it 

Is discharged continually by il trapped pipe. | find, there- 
fore, in this patent the combination of a retort, an exhaust pump, a 
condensing coil, and an enlarged condenser interposed between the 
pump and the retort and serving as a check to diminish the direct 
action of the exhaust prutiiy upon the contents of the retort, as specl- 
fied in the fourth claim of the complainant’s patent. 

In Defendant’s Exhibit 8, English patent to Hamilton, I find a 
combination of a retort, an exhaust pump, a condensing coil, and a 
enlargement or vessel located between the tail of the coil and the 
pulp. Two such vessels are shown on the drawing, one above the 
other. They operate as receivers for the distillate, and the pump Is 
connected with them so that the exhaust is first applied to these ves- 
sels and then to the coil and retort. These vessels necessarily oper- 
ate asa check to diminish the direct action of the exhaust pump 
upon the contents of the retort. 


Adjourned to July 25, 10 a. m. 
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Juny 25, 1S85—10 a. m. 


Met pursuant to adjournment and adjourned to July 50th, 


Jury 30—10 a. m. 
Met pursuant to adjournment and adjourned to August 6, 
lO a. mm. 
Avucust 6—10 a. m. 
Met and adjourned to August 15, 10 a. m. 
Avacust 15—10 a. m 


Met pursuant to adjournment and examination proceeds. 


204 Examination of the witness, Epbwakp WILHELM, continued : 
tinued : 

11 Q. In view of the state of the art shown by the exhibits men- 
tioned in the fourth question, please state whether you find the fifth 
claim of said complainant’s patent novel, and give your reasons for 
such opinion as you may state. 

A. The fifth claim of the complainant’s patent involves as its cle- 
ments the condenser, the vacuum pump, and receiving vessels in 
which the oil is colleeted as it flows from the condenser, and which 
are arranged below the level of the tail pipe of the condenser and 
between the tail pipe of the condenser and the pump, so that the 
distillate flows from the tail pipe of the condenser by gravity into 
these receiving vessels without passing through the pump. 

[ find in Defendant’s Exhibit H the same combination and ar- 
rangement of parts—that is, a condenser, receiving vessels for the 
distillate arranged below the level of the tail pipe of the condenser, 
so that the distillate flows from the condenser into the rec ving 
vessels by gravity, and an exhaust apparatus connected with the 
upper portions of these receiving vessels in such manner that the 
distillate flows into these receiving vessels by gravity without pass- 
ing through the exhaust apparatus; the exhaust apparatus which 
is deseribed and shown in this patent is a steam siphon, but the 
specification of the pat nt states that the vacuum may be produced 
by means of an air pump or a water column instead of the device 
which is illustrated in the drawings and particulariy described in 
the specification. 

[ find the same combination and arrangement of parts in Defend- 

ant’s Exhibit 5, which also shows and describes receiving 
205 vessels for the distillate arranged below the level of the tail 

pipe of the condenser and an exhaust pump connected by 
pipes with the upper portions of these receiving vessels, so that the 
distillate flows by gravity from thecondenser into these receiying ves- 
sels without passing through the pump. 1 find substantially the 
same combination and arrangement of parts in Defendant’s Exhibit 
G, in which the outlet for the distillate is constructed in the form of 
il trapped pipe and arranged below the level of the tail pipe of the 
condenser and arranged between the condenser and the pump, so 
that the distillate flows by gravity from tle condenser through the 
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trapped pipe into the receptacle provided for it without passing 
through the pump. This last-mentioned exhibit shows the relative 
arrangement of the outlet for the distillate with reference to the 
condenser and the pump specified in the fifth claim of the com- 
plainant’s patent, but it does not show receiving vessels for the dis- 
tillate forming part of the exhausted passages, as specified in com- 
plainant’s patent. 

[ find substantially the same combination and arrangement of 
parts in Defendant’s Exhibit I, which shows and deseribes receiving 
vessels for the distillate arranged below the tail pipes of the con- 
denser and an exhaust apparatus, which may be a steam jet or an 
air pump, connected with the condenser on one side so as to exhaust 
the vapors from the receiving vessels, tail pipes, condensing pipes, 
and still, the whole arrangement being such that the distillate flows 
through the several tail pipes of the condenser by gravity into the 
receiving vessels without passing through the pump. In the appa- 
ratus described and shown in this exhibit the exhaust apparatus 
is connected with the passage or chamber through which the 
uncondens« d vapor OF gas finally CSCAPes from the condenser, and 

the arrangement differs in this respect from that shown in 
206  complainant’s patent, in which the exhaust apparatus or pump 

is connected with the upper portions of the receiving vessel 
by al pipe provided with two branches, which are distinct and se pa- 
rate from the pipes through which the distillate is conducted from 
the condenser to these receiving vessels. The arrangement of parts 
shown and deseribed in Exhibit I also differs in this respect from 
the arrangement of the corresponding parts shown in the model in 
which the pump is connected by pipes directly with the pipes 
through which the distillate is conducted from the condenser to the 
receiving vessels. | do not consider these differences iS material, 
because they do not, In my opinion, change the gre neral operation of 
these parts. 

12 Q. In your examination of the model, Exhibit Model Defend- 
ant’s Vacuum Still, do you find any showing whatever of the matter 
of the sixth claim of the complainant’s patent ? 

A. I do not. 

135 Q. In view of the state of the art shown by the exhibits men- 
tioned in the fourth question, please state whether or not you find 
the seventh claim of said complainant’s patent novel, and give your 
reasons for such opinion as you may express. 

A. The seventh claim, as I understand it, covers broadly the com- 
bination of a vacuum still for petroleum with a steam generator and 
a superheating furnace, in which the steam is heated after it leaves 
the generator and before it is utilized in the vacuum still. I find 
substantially the same combination of parts in Defendant’s Exhibit 
KX, which shows and describes an apparatus for distilling fatty bodies 
In vacuo, Involving the use of a retort, a condenser in which the 

vapors coming from the retort are condensed, and an exhaust 
207 pump, by which a partial vacuum ts created and maintained 
in the condenser, the retort, and connecting passages. Com- 
bined with this distilling apparatus is asuperheating furnace, which 
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receives steam from a separate steam generator not shown in the 
drawing and in which the steam is heated before it is injected Into 
the retort. The specification states that the steam boiler is placed 
as closely as possible to the furnace of the superheater, and in de- 
scribing the pipe which leads to the superheater the specification 
states that the pipe serves for the introduction of the steam from the 
boiler into’ the worm of the superheater. The specification states 
that the apparatus is used for distilling neutral fats and fat acids, 
which is a diflerent use from that for which the apparatus described 
and shown In complainant's patent is designed ; but I do not con- 
sider this difference in the use of the apparatus as a material differ- 
ence, because in both cases the apparatus involves the use of the 
same clements or structural parts in the same manner, the difference 
existing only in the material which is heated in the apparatus. 


Adjourned to August 14, 9 a. m. 
AuGcust 14, 9 A. M. 


Met pursuant to adiournment and examination of witness WIL- 
HELM continued 


The witness proceeds : 


Defendant’s Exhibit Il deseribes the use of superheated steam in 
connection with a vacuum still fer petroleum and embodies the com- 
bination of parts mentioned in the seventh claim. The drawing 
shows and the Spy cification deseribes the still, the condenser, vessels 
for receiving the distillate from the condenser, and an exhaust appa- 
ratus for creating a vacuum in these parts. A steam heating Lp pa- 

ratus is employed in the still, and the specification describes 
205 particularly tiicat superheaied steam is employed in the dis- 

tillation and the advantages resulting from the employment 
of superheated steam 

The Sy cification does hot 7 scribe the steam Loris rator and the 
superheater, and the drawing does not show these parts of the ap- 
paratus, but these parts were well known prior to the date of this 
patent, both separately and in connection with vacuum and_petro- 
leum stills. Defendant's Exhibit J shows a superheating furnace in 
combination with an oil still. In this exhibit the superheater con- 
sists of a coil of pipe arranged in a furnace near the still, and the 
heated steam 1s cond ted into the still by i perforated pipe. Le- 
fendant’s Exlibit D shows a superheating contrivance combined 
with an oil still. In this case the pipe through which the steam is 
conducted from the boiler to the retorts is arranged in the ehamber 
in which the retorts are placed, so that the steam is superheated be- 
fore reaching the retorts by the same fire which heats the retorts. 

Defendant’s Exhibit K shows-and describes a superheater in con- 
nection with a vacuum still, as I have before explained. 

Defendant’s Exhibit Q also deseribes the employment of super- 
heated steam in connection with a vacuum stil] for petroleum. The 
steam boiler ana superheater are not deseribed or shown in) this eX- 
hibit. but the exhibit necessarily implies the presence of these parts, 
as they are indispensable when superheated steam is used. 
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Defendant’s counsel offers in evidence printed Patent Office copy 

of the specification and drawings of letters patent of the U nited 

States to Isaac Newton for improvement in supe ‘rheating apparatus, 

dated May 1d, LS6Ob, NO. o4707, and the Sutine is rece ‘ived In evide ‘nce 
and marked Defendant’s Exhibit U, C. H. B., Sp'l Ex’r. 

Objected to as Incompetent and immaterial. 
209 Complainant’s counsel waives any objection for want of 
certiheation 

Defendant’s counsel also offers in evidence a copy of the drawings 
of . ‘Llers patent of the United States to W. Elimer for manufacture 
of gas, dated September 15, 1565, No. 39905, and the same are re- 
Ce Sor in evidence and marked Defendant’s Exhibit V,C. B. H., 
Spl Ex’r. 

Same objection and waiver 

Defendant's counsel offers in evidence a copy of the drawing of 
letters patent of the United States to J. A. Bassett for making o1l 
and water gas, dated July 8, 1862, No. 35807, and the same is re- 
ceived in evidence and marked Defendant’s kxhibit W, C. B. H,, 
Sp lex r 

Same objection and waiver. 

[t is argued by the counsel for the respective parties that certified 
copies of the specifications of the two last-named patents may be filed 
with the examiner at any time before the proofs in this case are 
finally closed. 

Defendant's COUTIS* offers in e\ lence il certified COpy of reissue 
letters patent of the United States to John Hlowarth., dated January 
1), 1864, No. 1605, for improvement in method of distilling coal, 
ete., and the same is received and marked Defendant’s Exhibit X, 
C. 5. H., Sp'l Ex’r. 

Objected to as incom py tent an inmatertal. 

Defendant's counsel offers In vidence a certifi d COpy of letters 
patent of the United States eranted to M. ‘Werk, dated Oct. 5. LSS, 
No. 21711, for improvement in apparatus for manufacturing fatty 
acids, and the same is received and marked Defendant's Kexhibit  € 

B. H., Sp’) Ex’r. 

Same objection. 

14). Have you read the testimony contained in the com- 

210 ~~ plainant’s opening proofs of Walter Groves, relating to the 

construction of the superleater and other parts of the appa- 

ratus used therewith, stated by him to have been used by the de- 
fendant in this case? 

A. I have. 

lo.Q. Referring to the model mentioned in the testimony of said 
Groves, I call your attention to the ninth claim of complainant’s 
letters patent and ask you whether, having in view this model and 
the dese ription of apparatus given by Groves, you find in said model 
and dese ription, or either of the same, the construction of superheater 
claimed in the ninth claim of said complainant’s patent, and give 
your reasons for any conclusions you may state. 

A. The construction of a superheater set forth in the ninth claim 
of complainant’s patent involves the use of several coils of pipe, ar- 
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ranged side by side in the superheating furnace and each composed 
of several pieces of straight pipe connected at their ends by return 
bends. ‘hese several coils are attached to a steam chamber eom- 
posed of two compartments, one arranged above the other, and the 
tipper ends of the si veral coils are attached io) and Open Into the 
upper compartment, while thie ir lower ends Oy}. 1} into the lowe rCcolh- 
partment. The coils are attached to the innel walls of these COll- 
partments by lock nuts, two on each pipe, one bearing against the 
Inner side and one against the outer side of the inner wall of the 
compartment, so that upon releasing these lock nuts at both ends 
of the coll each) coll Call be separ ately det ached from the steam 
chamber without disturbing the coil otherwise and be withdrawn 
from the superheating furnace through its door when this 1s required 
for repairing the coil. In the model referred to in the question the 
several coils of pri pre i) thie superhea ter are attached to larger pipes 
arranged one behind the other, and the upper and lower pipe of 

each coil is bent from an inclined position nearly horizontal 
211 to a vertical position and screwed into the adjacent larger 

pipe, as specified in the testimony referred to. In the con- 
struction set forth in complainant’s patent and mentioned in the 
ninth claim th steam chamber to which the coils are attached is 
located outside of the superheating furnace, where it is readily ac- 
‘cessible for repairs, and the two compartments of the steam chamber 
are arranged one above the other, so that the upper and lower parts 
of each col Cit be mac of straight pipe. In the model the two 
team pri pre s to which the opposite ends of each coil are secured are 
arranged within the superheating furnace, where they are not ae 
 cessible, and the oe low ’ age of each coll are bent and 


screwed into the under sides of these steam pipes, so that it is im- 
pe a to de ‘tacl ct these cols ace first te: irloe + orepaienig 
work ; vl t t J) dismemb ring the eoll Lo he rene weil. if if ‘ani he 


panne atall. It do not, therefore, find in this aceaieeieatiet the 
facility of building and repairs mentioned in the ninth claim of 
complainant's patent and found in the construction set forth in said 
claim and deseribed in the specification and shown in the drawing, 
and [do not find that the eonstruction represented by the model 
contains the numerous sections of small straight pipe mentioned 1n 
the ninth claim, but we! on the contrary, the coils in the model 
seem to bi eer reste oth of straight and bent pipes. For these 
reasons the construction of the superheater represented in the model 
and de viel by the witness Groves does not contain the invention 
set forth in the ninth elaim. 

16 Q. I eall your attention to the eighth claim of complainant’s 
patent, and I ask you whether you have been able to arrive at a sat- 
isfactory construction as to what features or combinations are em- 
braced by the words of said claim ; 

“A. The claim is ve ry ambiguous in its language and does 

212. not express any elements, except those which are mentioned 
in the seventh claim, neither more or less—that is, it com- 

bines the superheating furnace with a steam boiler and a vacuum 
peti leum still. The claim seems to lay stress more upon the par- 
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ticular ( onstruction of thie Su] | eating jurnace than Upon the com- 
bination of the SeV' ral el ments chumeratl | ll} the claim. The 
first elem nt recited by the (| tie) a Gl the construction of said super- 
heating furnace.” Now, the meaning of this phrase appears from 
the ninth claim, which specifies what the construction of the super- 
heater 1S, and | am of the opinion that a superheater constructed 
as set forth in the ninth claim is the first element mentioned in the 
eighth claim. The rt maiming ments ot the claim ure the Sten 
poiler and the Vacuuth poe trol Lt) still. which ire the sume elk ments 
mentioned in the seventh claim. I understand that the eighth claim 
has been read “us if thi Oy) bhidigy oi where by the Waste heat from the 
superheating furnace passes into the boiler flues, were an element of 
such claim, but if Is ve ry clear that this element is not expressed 
In the claim, and I find no authority in the language of the claim 
lor In] cling this element into the claim. 

li Y What do you find in the state of the arts contained in the 


‘ 


exhibits put in evidence on the part of the defendant which has 
in your opinion, a bearing on the construction to be given to the 
eighth and ninth claims or either of them? State fully and state 
any conclusions or inferences in the elucidation or interpretation of 
these claims or either of them which you draw from the sald e@x- 
hibits. 

A. In Defendant’s Exhibit U, I find deseribed and shown a super- 
heater having numerous sections of small straight pipes with facility 
of building and repairs. In this exhibit the superheater is pro- 
vided with a steam chamber COMPOS d of two compartments, and 

each superli ating pipe ls composed of an outer pipe secured 
213 in the wall of one of the compartments and an inner pipe 

secured in the partition wall dividing the two compartments, 
the steam inlet and outlets being so arranged in the two compart- 
ments that the steam enters the Inner pipe and prasses through the 
same, and into and through the annular space between the two pipes 
back into the other coll parti: nt. This superheater is arranged 
lth A Case which has a door ite the ends of the pipe, so that 
each pipe can be readily removed by detaching it from the steam 
chamber. It was, therefore, not broadly new prior to complainant's 
priate nt lo construct a superli iter with numerous sections of small 
straight pipe with facility of bailding and repairs. 

Defendant’s Exhibit V shows the combination of a retort,a steam 
boiler, and a superheater in such manner that the steam Is gener- 
ated and superheated by the waste heat escaping from the furnaces 
of the retort. 

Defendant’s Exhibit W shows the combination of retorts with a 
steam boiler and a superheater in such manner that the steam is 
superheated before it enters the retorts by the waste heat of the retort 
furnace. It is not clear from the drawing of this exhibit where the 
hot products of combustion find their outlet after passing through 
the superheater. 1 have not examined the specification of this 
patent, and am unable to say whether the hot gases pass from the 
superheater into the boiler flue or not 

Defendant’s Exhibit X shows and describes a combination of an 


-~ 
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oil still or retort and a separate superheating furnace In which the 
superheating coil is composed of numerous sections of straight pipes 
connected by return bends; the ends of the pipes and the return 
bends are provided with flanges. which are evidently secured to- 
gether by bolts so that the several sections composing the coil can 

be separated when required, In Complainant's exhibit y 
214 the combination of a steam boiler, a superheating furnace, 

anda still is shown. The superheating pipes are constructed 
in the form of a coil composed of numerous sections of straight 
pipes connected by return bends. In this ease the straight Pipes 
and bends are evidently connected by screw threads. 

Recess until 2.50 }). mn. 

2.00 P.M 
sume appearances. 

examination proceeds: 

1S (). Please state whether or not you find the matter of the tenth 
claim of complainant’s patent shown in the model marked Exhibit 
Model Defendant's Vacuum Still. 

A. | do not. 

19 @. State whether or not you find the matter of the eleventh 
claim of complainant’s patent shown in said model, and give your 
reasons for the conelusions you may state. 

A. I do not find the construetion set forth in the eleventh claim 
in) the mode! referred to in the question. The construction ol the 
heating pipes in the still deseribed and shown in complainant’s 
patent and referred to in the eleventh claim involves the use of a 
number of sections of heating pipes arranged side by side in the 
still. The longitudinal pipes of each section ure placed One above 
the other, so that one end of each section connects with the Upper 
compartment of the steam chamber and the lower end of each see- 
tion with the lower compartment of the steam chamber. Each see- 
tion hay be composed of two pipes connected by a return bend, is 
represented in) heure four of the drawing, or it may be com posed of 
four pipes, as represented in figure six of the drawings, and in either 
ease each section is placed vertically in the still, so that the hori- 

zontal members of each section stand in a vertical plane 
Zl5 one above the other. The object of this arrangement is very 

apparent, because it enables the two ends of each section to 
be connected, respectively, with the two compartments of a steam 
chamber which is divided horizontally, thereby admitting the steam 
simultaneously from the Upper compartment of the steam chamber 
to the upper ends of all the sections or coils and permitting the steam 
LO eSCUupe simultaneously from the lower ends of all the sections into 
the lower compartment of the steam chamber. In the* model I do 
not find any such sections of heating pipes as are specified in the 
complainant’s patent and mentioned in the eleventh claim. The 
heating device represented 1 the still of the model Is ali ordinary 
steam coil, the horizontal members of which are arranged in several 
ruws, one above the other, and connected by return bends, some of 


it 
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shich stand vertically and some horizontally. There is no divided 

steam chest with which the vertical sections are connected, so that 
the steam flows through all of them simulianeously, but the steam 
is received into the coil at one end and discharged therefrom at its 
opposite f na, sO that the steam Passe ~ through all the parts of the 
coll successively. The characteristic feature of the patentee’s coli- 
struction, which consists of a series or number of sections or coils 
arranged side by side in the still in an upright position, 1s not con- 
iulned in the single coil represented by the model, and the coil in 
the model differs essentially, both in its construction and mode of 
operation, in the respects above mentioned, from the construction 
shown and deseribed in complainant's patent and set forth in the 
eleventh claim thereof. 

20 Q. What do you find in the state of the art, as shown by the 
exhibits put in evidence on the part of the defendant, bearing on 
the device to which this eleventh claim relates and affecting its 

novelty t 
216 A. Defendant’s Exhibit P deseribes and shows an oil still in 

which the same system of heating pipes is used which is 
described and shown in complainant’s patent and mentioned in the 
eleventh claim. In this exhibit the heating pipes in the still are 
ce In posed of sections, each consisting of two horizental straight pipes 
and a return bend connecting two ends of the pipes; the opposite 
ends of the two pipes of the same section connect with two manifold 
heads or main pipes, through one of which the steam 1s suppl d to 
all of the sections. After passing through the several sections the 
steam CSCUPes therefrom into the other manifold head. ‘Two series 
of sneh sections are arranged one above the other in the still, and 
they ure supplic d with steam from manifold heads or pipes located 
at both ends of the still. While this heating device has the same 
characteristic feature which is found in the complainant’s patent 
and which consists of a series of it ating sections or coils arranged 
side by side, receiving steam from the same supply and discharging 
into the same exit, it differs from that shown in the patent and 
mentioned in the eleventh claim thereof in the arrangement of the 
pipes composing each section, which are arranged side by side Ina 
horizontal plane in Exhibit I’, and one above the other in a verti- 
cal plane in the patent. . 

21 Q. In your opinion, what degree of invention, if any, would be 
involved in the mere change in these pipes from horizontal to verti- 
cal relations? 

A. The horizontal arrangement of the pipes being known, it would 
be a very obvious change, not requiring invention, to arrange the 
members of each section or coil one above the other as they are In 
the patent. 

22 Q. I ask your attention to the twelfth claim of the complain- 

ant’s patent, and I ask you to state whether in view of the 
217 ~=exhibits put in evidence, referred to in the fourth question, 

you find this claim novel, and if not novel upon what grounds 
and for what reason it is wanting in novelty. 

A. If the claim is read broadly for the application of an ordinary 
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liquid gauge to a vacuum petroleum still in the ordinary manner 
in which such gauges are applied to stills and other vessels contain- 
liquids, it is merely for the ordinary and well-known use of an or- 
dinary and well-known contrivance, because the function of the 
gauge Is merely to indicate the level of the liquid in the vessel to 
which it is attached. Stills provided with such oil gauges are shown 
in defendant’s Exhibits I, N, O. I am, however, of the opinion that 
the words “ arranged and operating substantially as set forth,” con- 
tained in the twelfth claim, limit the claim to a gauge in which the 
pipes connecting the upright transparent pipe with the retort run 
through a body of water for cooling the liquid which enters the 
gauge, as set forth in the specification and shown in figure I of the 
drawing. 

23 Q. Under this latter construction which you have mentioned 
of claim twelve, state whether or not you find the substance of said 
claim shown in the said model, Complainant’s Exhibit Model De- 
fendant’s Vacuum Still, or described in the deposition of said Groves 
above referred to. 

A. I do not find the subject-matter of the twelfth claim in said 
model or deposition unless the claim is read as broadly as I have 
indicated in the first part of my last answer. 

24 (). State whether or not you find the subject-matter of the 
thirteenth claim shown in the said model as stated by said witness 
Groves in said deposition, and give your reasons. 

A. I do not find the subject-matter of the thirteenth claim 

218 in the model nor in the description of the apparatus given 
by the witness Groves. The claim embraces as its elements 

a steam generator, a superheating furnace, and a vacuum apparatus 
as a whole, constructed and operating substantially as set forth in 
the speeification and illustrated in the drawings. The vacuum ap- 
paratus referred to in the claim consists of two or more stills, which 
are so combined with each other that while the lighter hydroear- 
bons are being distilled from the crude petroleum in one of the 
stills the heavier portions of the oil are being distilled in the other, 
and the oil is fed from one retort into the other, whereby the opera- 
tion of distilling is made more continuous than it would be if a 
single still were used, and the heating apparatus, whereby the con- 
tents of the several stills are heated, is so arranged with reference to 
the several stills that the superheated steam passes first through 
the heating pipes in the retort containing the least volatile portions 
of the petroleum, which requires the greatest degree of heat, and 
then through the pipes in the next retort containing lighter and 
more volatile portions of petroleum, which can be distilled off ata 
lower temperature. The employment of two or more retorts and 
the peculiar manner in which the oil is fed from one to the other 
and the steam passed from one to the other in an opposite direction 
are the peculiar and characteristic features contained in the apparatus 
described and shown in complainant’s patent, and in speaking of 
this apparatus as a whole, as the thirteenth claim does, these charac- 
teristics must be taken into consideration. In the model and inthe 
deposition referred to in the question a single retort is used in the 
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ordinary manner in which such retorts are used in distilling petro- 
leum, and the operation is necessarily intermittent, as the petroleum 
is not fed from one retort into another, and the superheated steam 
is used in but one heating coil and not taken successively 
219 through the several heating coils of several successive retorts. 
The apparatus represented by the model does not, therefore, 
present the characteristic features which distinguish the patented 
apparatus from others, and a claim for the patented apparatus as a 
whole, like the thirteenth claim in the patent, does not, in my 
opinion, embrace an apparatus like that represented in the model, 
which contains only parts of the patented apparatus, old in them. 
selves, and which does not operate like the patented apparatus. 

Adjourned to August lo, 9 a. m. 

AuGust 15—9 a. m. 
Cross-examination by Gro. B. Se_pEN, Esq., complainant’s 
counsel : 

25 Q. Have you had any practical experience in the manufacture 
of petroleum oils? 

A. No, sir. 

26 Q. Have you examined the defendant’s vacuum still when in 
operation ? 

A. No, sir. 

27 Q. In the patents of Gengembre and of Hamilton, defendant's 
Exhibits G and 8, the pipes which you have called goose-necks are 
connected together so as to form a single passage into the cendens- 
ing apparatus, are they not? 

A. They are. 

28 Q. Does the Gengembre patent describe an apparatus which, 
in your opinion, could be used in the manufacture of petroleum oils 
without material modifications ? 

A. No, sir. 
220 29 Q. Do you find in the Hamilton patent the receiving 
vessel or condenser placed between the condetising worm and 
the retort? 

A. No, sir. 

30-Q. In the Gengembre patent the arrangement is such that the 
gases discharged from the oil pump are returned directly to the re- 
tort, is 1t not? 

A. Yes, sir. 

31 Q. In the Reese patent, Defendant’s Exhibit A, the retort is 
provided with vertical partitions extending from the top nearly to 
the bottom thereof, so as practically to form a series of chambers in 
the retort which have no communication with each other, except 
below the upper surface of the oil when the retort is full, is it not? 

A. Yes, sir. 

32 Q. And in the Reese patent the retort is heated by the direct 
application of fire to its lower side, is it not? 

A. Yes, sir. 

oo) (. Do either the Gengembre or the Hamilton patents show an 
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elongated retort arranged horizontally and parellel to an elongated 

receiver with a series of goose-necks connecting the retort with the 
receiver and forming indepe ndent passages betwee n the two, ina 
manner substanti: ly like that shown and described in the com- 
plainant’s patent and illustrated in the compli iinant’s model in this 
case ? 

A. No, sit 

34 Q. The condens ing apparatus in the Reese patent is an ordi- 
nary worm, is it not’ 

A. [ do not find that the construction of the condensing appa- 
ratus is particularly described or illustrated in the Reese patent, and 
I conclude that he means to e mploy a condensing apparatus of the 
construction usually employed in oil stills—that is, a coil or 

— 
221 »(. Do you find in the Gengembre patent a condensing 
worm “arranged underneath a receiving vessel, so that any 
liquid condensed in the receiving vessel would flow by gravity 
directly into the worm, as represented in complainant’s patent and 
in the model? 


A. No, sir. 
3G Q. Do you find in the Gengembre patent that the receiving 


vessel is located within a water tank, or otherwise provided with any 
means for reducing its temperature ? 

A. The receiving vessel is not located within a water tank ; 
temperature is reduced by the surrounding atmosphere. 

37 Q. Supposing that the drawings in the Gengembre patent are 
made toa scale, what in your opinion would ‘be the relative vol- 
umes of the receiving tank r when filled with liquid to the upper 
part of the siphon S and the L-sh: aped retort? 

A. It is impossible to say what this relative proportion may be, 
because only two dimensions of the receiving vessel r are shown in 
the drawing. The vessel may be square, round, or oblong, and its 
form does not appear from the drawing. ‘The L-shaped retort 1s 
evidently round in cross-section. Upon the supposition that the 
vessel ¢ is round also, and without measuring the parts, I should 
judge that the proportion of the volume of gas contained in the re- 
celving tank vr above the liquid to the entire contents of the L- 
shaped retort would be in the neighborhood of one to twenty. 

38 Q. Do you find in any of the defendant’s exhibits an inde- 
pendent superheating furnace constructed alongside of a steam gen- 
erator in such manner that the hot gases from the fire in the super- 
heating furnace pass through the flues of the steam generator, where 

‘they assist 1 generating steam, as described in complainant’s 
222 patent and illustrated in complainant’s model herein ? 
A. No, sir. 

ov Q. Referring to the Gilbee patent, Defendants’ Exhibit K, 
what means are shown therein for introducing steam into the fats in 
the retort? 

A. A pipe which po a: from the superheater to the top of the 

forts and opens nei r the bottom thereof. 

1) iv. The ‘nH the on] y means shown in the Gilbee )) ateel for apply- 
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ing the heat of the steam to the fats in the retort is the direct dis- 
charge of the steam into the fats, is it not? , 

A. No, because the heated pipe through which the steam is intro- 
duced also operates as a heating device. 

11 . The apparatus described in the Gilbee patent would require 
the use of three several heating furnaces, one for the steam gener- 
ator, one for the superheater, and one for heating the still B, would 
it not? 

A. No; the still is heated by the waste heat from the superheater. 

12 Q. Please read from the specification of the Gilbee patent the 
sentence commencing after the words “description of the-drawing.” 

A. “A furnace with two compartments, each provided with a fire- 
place and ash-box ; in the first compartment Isa worm com posed of 
a double row of iron pip s a a.arranged between two vaults: in the 
second compartment Is placed the still B with its compartments a a 
aa, worm for superheating the water vapor or steam necessary for 
the distillation, the water being supplied from a steam boiler placed 
as close us possible to the furnace A; 6, pipe with a cock for the in- 

troduction of the steam from the boiler into the worm aaaa., 
23 . 438 Q. Do you understand the construction and operation 

of the air pump shown in the Gilbee patent? And, if so, 
please describe the same. 

A. The specification and drawing of the patent do not explain the 
construction and operation of the air pump in detail as a device, but 
only in connection with the other parts of the apparatus. I cannot 
say, from an inspection of the drawing, what the particular con- 
struction of the air punip is Which is shown therein; the specifica- 
tion describes it as an air pump for extracting the gas, and that it is 
In communication with the lower part of the condenser. 

44 Q. Does the patent to Tweddle, Defendants’ Exhibit H, show 
or describe a steam generator and an independent superheating fur- 
hace arranged Lo Supe rheat the steam from the generator ? 

A. The drawings do not show the steam generator and the super- 
heater, but I think the specification must be taken as deseribing 
these’ parts, because it describes the employment of superheated 
steam In a vacuum still, and the presence of the generator and the 
superheater follows, from this description, as a necessary conse- 
quence, The still is a stean) still on which ho external fire is used, 
and the heat for superheating the steam would necessarily be gen- 
erated in a separate furnace, because the aim of the invention Is to 
keep the steam pressure as low as possible; in order to do this tbe 
waste gases from the steam boiler would have to be discharged at a 
low temperature, so that the superheating could not be effected by 
the waste gases of the steam boiler, but would have to be effected by 
an independent superheating furnace, which was a well-known con- 
trivance when this patent was issued. 

45 Q. Does not the model herein contain the combination of a 
steam generator, superheating furnace, and vacuum apparatus con- 

- structed and arranged so as to be jointly capable of practical 
224 ~=use as a whole in the manufacture of petroleum oils? 
A. It does. 
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Redirect examination by James A. ALLEN, Esq., defendant's 
counsel : 

16 Q. In the 38th cross-question reference is made to flues of the 
steam generator assisting in generating steam, as illustrated in com- 
plainant’s model herein. Do you find In that model any illustra- 
tion of the flues or interior furnace of the boiler ? 

A. | do not. 

17 (). Please make any explanation you deem proper in connec- 
tion with the 41st and 42d cross-interrogatories and your answers 
thereto. 

A. In answering the 41st question I had reference solely to the 
drawing of the Gilbee patent, Exhibit K, which shows plainly that 
the retort is set in the flue through which the waste gases escape 
from the superheating furnace. By reference to the specification | 
find the drawing is misleading in this respect and that the section 
of the superheating furnace and retort shown in the drawing must 
have been taken in two different planes, one being laid through the 
superheating furnace and the other through the retort on one side 
of the superheating furnace : 

18 (). Referring to the 33d cross-question, which speaks of an elon- 
gated retort arranged horizontally and parallel to an elongated re- 
ceiver with a series of goose-necks connecting the retort with the 
receiver and forming independent passuges between the two, please 
state whether such a construction 1s exhibited in the specification 
and drawings of complainant’s patent. 

A. It is exhibited in figure ©) of the drawing and deseribed in the 

specification as a modification of the construction which 1s 
225 represented in figures 1 and 3, in which a separate enlarge- 

ment is interposed between each of the goose-necks and the 
condensing coils. 

49 Q. I quote from the specification: “ From the tops of the retorts, 
respectively, Passes il series of goose-necks, B B and ¥ 13’, connect- 
ing with fcorresponding series of capacious condensers C C and C’ 
C’ submerged in a water tank, D,” and I ask whether or not these 
condensers, C C and C’ ©’, are not shown in the drawing, each hav- 
ing its separate several goose-necks connecting thereto. 

A. They are shown each with a separate goose-neck connected 
thereto. 

00 Q. Assuming that the coal-grinding device marked m in Ex- 
hibit G were removed, do you know any reason why, without mod- 
ification, the Gengembre device could not be successfully applied to 
the manufacture of petroleum oils ? 

A. If the spout d were closed also and the retort be made practi- 
cally tight I think it could be so used. 


» 


Recross-examination by GEORGE B. SELDON, Ksq., complain- 
ant’s counsel: 

O1 Q. Does the specification of the Gengembre patent in anv way 
indicate that the patentee contemplated the application of his appa- 
ratus to any other substances than oleiferous minerals, such as 
“shale, bituminous slates, cannel coal,” ete. ? 
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Objected to on ground that the patent shows for itself. 
It does not. 
92 Q. Do you think that a practically effective vacuum could be 
maintained in an apparatus in which the gases discharged from the 
pump were returned directly to the retort ? 


226 A. No. In that case the pump operates more as a circulat- 
ing pump, and not as a vacuum pump. 
53 Q. Does not figure 5 of the drawings of plaintiff's patent, when 


examined with olan to the pussage of the specification Colil- 
meneing at the seventh line from the top of the second column of 
page 2, which says, ~ [Instead of the upright form of the condensers 
indicated in figure 1 the horizontal elongated form indicated in figure 
5 may be employed,” show two or more of the goose-uecks, B B and 
x YY each connected directly with the horizontal elongated Col- 
denser ? 


A. It does. 
EDWARD WILHELM. 


Sworn to before me this 14th - ‘of August, LSS3. 


CHARLES B. HILL, Spee. Ex’r. 


[t is stipulated that the complainants may have until the first day 
December, 1883, in which to make their rebutting proofs.in this 
CUuse, 
CHARLES B. HILL, 


Spe cial Kramine if 


Unirep Srates OF AMERICA, 
Northern District 0} Ne York, j 


88: 


I, Charles B. Hill, appointed a special examiner of this court by 
an order the ‘rein made and entered with the clerk thereof on dr about 
the 2ist day of April, 1883, in this cause, wherein the Vacuum Oil 
Company is complainant and the Buffalo Lubricating Oil Company, 
Limited, is defendant, do certify that | was attended at the office of 
James A. Allen, Esq., in the city of Buffalo, in said district, on the 
10th day of July, 1883, and on such other days as are mentioned in 

the annexed deposition, by James A. Allen, Esq., of counsel 
227 for the defendant, and by George B. Selden, Ksq., and ‘Thomas 

G. Outerbridge, Esq., as counsel for the complainant, and by 
the witness, Edward Wilhelm, whose deposition is hereto annexed ; 
that the said witness, being of sound mind and lawful age, was first 
by me sworn to testify the truth, the whole truth, and nothing but 
the truth in said cause, and was then carefully examined; that said 
witness did thereupon depose as appears in his foregoing deposition, 
which was reduced to writing in the presence of said witness and was 
read over to said witness and signed by him as and for his deposition 
in my presence and in the presence of said counsel. 

I further certify that I am not of counsel or attorney to either of 
the parties to said cause nor in any way interested in the event 
thereof. 1 further certify that in the taking of said evidence I have 
complied in all respects with the requirements of the 67th rule, in 
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equity, as amended, of the Supreme Court of the United States, and 

[ herewith transmit such evidence, with all the exiibits therein 

referred to, to the clerk of the court in which said cause is pending. 
W itness my hand this l4th day of August, 1554. 


CHARLES Bb. HILL, 


Spe cial Kxa Mil une r. 


998 OcToBER 15, 1ISS4—10 a. m. 
Appearances: James A. Allen, Esq., for defendant, and 
Thomas G. Outerbridge, Esq., for complainant. 


Epwarp Witten, recalled by defendant’s counsel, testified as 
follows: 

1. Have you read the testimony of the complainant’s expert, 
Rufus F. Osgood, taken as rebutting testimony in this cause before 
examiner Cronise ? 

A. I have. 

2. With reference to the third claim in complainant’s letters 
patent, state whether or not you adhere to the conclusions stated in 
your former deposition in this CAUSA, and review, SO far fis you deem 
it proper to do so, the reasons assigned by the complainant’s expert 
for differing in opinion with you, making such corrections of Mr. 
Osgood’s statements relating to this claim as vou deem material. 

A. I still adhere to the conclusions which I have previously ex- 
pressed as to the third claim. 

In summing up the essential features which enter into the com- 
bination of the third claim, Mr. Osgood mentions, “ first, a horizon- 
tal and elongated retort which allows the oil to be spread over con- 
siderable surface to receive the best action of the heat.” I find that 
neither the third claim nor the corresponding statement of inven- 
tion Impose this limitation, but that the claim is broadly for “ the 
retorts of a vacuum still” as an element and not for a combination 
In which a retort of the peculiar construction mentioned by Mr. 
Osgood isanelement. It is quite clear that a round or kettle- 
shaped retort of considerable diameter, provided with il series 
of goose-necks, When used in the combination of the third 
claim, would come quite as much within the language of the claim 
as a horizontal and elongated retort. The second essential feature 
of the third claim which Mr. Osgood mentions is “ the use of a series 
of goose-necks, two or more, opening from the retort at given inter- 
vals apart, so as to remove the vapor by a direct action from all 
parts of the retort.” 

[ do not find anything in the specification o1 drawings of the com- 
plainant’s patent which shows that the groose-necks should be ar- 
ranged at given intervals apart, or that they shonld be arranged at 
regular intervals apart, as Mr. Osgood says in folio 13. The speci- 
fication and claim are silent on the subject, and tlie fact that two 
goose-necks come within the requirements of the claim and are shown 
in the drawing shows that this arrangement at regular ‘intervals 
apart is non-essential, as there is but one interval or space between 
two goose-necks. ‘The third essential feature of the third claim which 
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Mr. Osgood mentions is a condenser or condensers into which the 
opposite ends of the goose-necks open for the purpose of receiving the 
vapors and condensing the same. I do not think it is essential in 
this feature that all the goose-necks should open into one condenser, 
because the patent shows an alternative arrangement which consists 
in a separate condenser applied to each goose-neck, and for the further 
reason that if, in the construction represented in figure 5 of the 
patent, the three goose-necks were not connected directly with the 
condenser C', but were connected to a common trunk or pipe which 
would open into the condenser C', the operation of the apparatus 
would be precisely the same, and the draft would be distributed over 
the still ar retort in precisely the samé manner in either case. The 

sole effect of the two goose-necks, as contradistinguished from 
230 one goose-neck, is to take the draught at two different places 

from the still, and thereby distribute the draught a little more 
over the surface of the material in the still than it would be distributed 
if but one goose-neck were used. In other respects a single goose- 
neck of the same area as the two goose-necks will remove the gener- 
uted vapors with the same speed and regularity. ‘This distribution 
of the draught is effected whenever two or more gvoose-necks are 
employed and so connected with the pump or exhaust device that 
the pump will draw from all of them, and this is the case whether 
the several goose-necks are connected directly or indirectly with a 
common condenser. 

[n the Gengembre patent, for instance, the two goose-necks are 
connected indirectly with the condenser or vessel r. The operation 
of this apparatus would not Le materially changed if the pipe q, of 
the upper goose-neck, were continued downward to the condenser r, 
and a separate pipe were employed to connect the lower goose-neck 
p with the condenser r. In either case the exhaust apparatus con- 
nected with the condenser r will draw the vapor from the retort 
through both goose-necks and thus distribute the draught over the 
length or, in this case, the height of the retort. The uniformity or 
regularity of the draught from the retort depends upon the number 
of the goose-necks and the proportion of the parts, but this isa 
matter of construction and not of invention. In the Gengembre 
apparatus the draught is sought to be equalized by making the lower 
goose-neck, which connects with the larger part of the retort, pro- 
portionately larger than the upper goose-neck, which connects with 
the smaller part of the retort. A cood constructor would probably 
make the part of the vertical pipe gq which lies below the goose- 

neck p larger than the upper part of the pipe in order to 
231 give the lower part of the pipe sufficient capacity to convey 

the volume of Vapor which it receives from both goose-necks 
without an increase of speed, or he would make the upper part of 
the pipe g smaller than the lower part in order to save material and 
avoid a retardation of the current, but all these things are matters 
of constructive detail only and do not affect the principle of the 
apparatus. The fact that the goose-necks in Gengembre are made 
flaring and larger where they connect with the retort is beneficial, 
because it reduces the velocity of the currents of the vapor where 
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they leave the retort, and 


avoids the violent action of the draughts 
which would take place if the currents ese 


vaped with great speed, and 
which it is the object of coniplainant’s device to avoid. | am, there- 
fore, still of the opinion that the two goose-necks in the G 


engembre 
patent are the equivalents of the two goose-necks of the complain- 
ant’s patent, and are used for the same purpose in an 


analogous 
[ am confirmed in this opinion by the state- 
ment contained in the Gengembre specification which is as follows: 
“The tower retort g has two or more exits, p p, at different points 
to equalize the discharge of the volatile products and allow them to 
pass off without remaining longer than necessary exposed to the 
heat of the retort which would tend more or less to convert them 
Into permanent gas.” 


combination of parts. 


Mr. Osgood seems to think that the equalizing action spoken of in 
the specification of Gengembre will not take place so perfectly in the 
actual operation of the apparatus as to produce precisely the same 
draught through each goose-neck, because the lower goose-neck is 
nearer the point of suction than the upper goose-neck, and this is 
probably true, but the same is true of the | 
struction, in which the draught through th 

will also be } 


uverest patented con- 
e different goose-necks 
roportionately stronger in the goose-necks which 
are nearest the point of suction, and especially so if the worm 
is connected with one end of the condenser, to which all of 


the goose-neeks are connected, and which may be done as Mr. Osgood 
testifies at folio 191. 


> os 
202 


As to the English Hamilton patent I infer from Mr. Osgood’s 


statement in folio 24 that he is of the opinion that but one of the 
several goose-necks or vapor-escape pipes Is used at a time and that 
there is no duplication of goose-neeks in the apparatus as actually 
used. If this is his understanding of the Hamilton patent he is in 
error, because the main pipe K, which conneets the worm with the 
upper portion of the still, is not provided with a stop-cock, as is ap- 
parent from the drawing and description of the apparatus, which 
latter deseribes only the branch pipes K K! K? as being provided 
with stop-cocks. If, therefore, one of the branch pipes K K! K? is 
open, in the use of the apparatus, the draught is taken through two 
goose-necks from two different points of the still and distributed to 
that extent. 

[ have before said that I do not regard the 
tort as an essential feature of the third claim, 
do not regard the 
as being made 


form of the still or re- 
and I may add that I 
construction of the condenser and exhaust dey 
an element of the third claim. ] 
that any suitable condenser and any suitable 
the requirements of the third claim. 
ant’s Exhibit Q, shows the 
still with the condensers | 
therefore, all of the 
in th 


ice 
ut am of the opinion 
exhaust device answers 
The Ewing patent, Defend- 
connection of the retort of a vacuum 
y two or more goose-necks, and contains, 
elements mentioned in the third claim, combined 
e same manner and operating like the corresponding combina- 
tion of the complainant’s patent, excepting, perhaps, that the draught 
over so large a surface as 
sults from the difference 


of the Ewing patent is not distributed 
in complainant’s construction, which re 
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233 in the form of the retorts. If the diameter of the retort in 
the Ewing patent were enlarged the draught would be dis- 
tributed over a larger surface. I regard this difference as imma- 
terial, because it only affects the degree or extent of the distribu- 
tion of the draught, while the fact that a certain distribution does 
take place exists in both the complainant’s patent and the Ewing 
patent. I do not understand that the alternate use of the two con- 
densers in the Ewing patent is compulsory. The specification states 
that they may be used alternately if desired, and such use is there- 
fore optional. The specification also states that an air pump might 
be connected with the condensers. If this direction of the specifica- 
tion is carried out the Ewing apparatus would contain the same ar- 
rangement of parts which is illustrated in figures 1 and 3 of the 
complainant’s patent, in which each goose-neck connects with a sepa- 
rate condenser, with the exception of certain immaterial variations, 
consisting, for instance, in the arrangement of the goose-necks par- 
allel to each other on the same side of the retort, while those in the 
Ewing patent are arranged on opposite sides of the retort, and which 
differences do not affect the operation of the parts. It is quite ob- 
vious that the two goose-necks and condensers could be used simul- 
taneously in either of the constructions described in the Ewing 
patent, whether an air pump or jet devices are used, and if they are 
used simultaneously the Ewing construction embodies the combina- 
tion of the elements mentioned in the third claim. 
I am, therefore, of the opinion that the Ewing patent anticipates 
the third claim. 
As to Defendant’s Exhibits E, I, B, K, F, and D, which show only 
a single goose-neck in the combination of the third claim, I wish to 
reiterate that Ido not regard the substitution of two goose-necks 
for one as an invention, especially in view of the fact that the 
23 distributing or equalizing effect of two or more goose-necks on 
the draught in the still was well known, as appears from the 
specification of the Gengembre patent. I am, therefore, of tle opin- 
ion that these exhibits also anticipate the third claim. 


Adjourned to October 16, 9.30 a. m. 


OcTOBER 16—9.30 a. m. 

Same appearances, and examination of witness Wilhelm pro- 
ceeds : 

3 Q. The drawing by Mr. Osgood, marked Exhibit Z, Osgood’s 
sketch, having beén mislaid, and consequently not being present, | 
desire to ask whether, from the context of Mr. Osgood’s rebutting 
deposition, you understand substantially what that drawing is? 

A. I think I understand substantially what said sketch is intended 
to represent. 

4 (). Please make a sketch, referring to pages 36, 37, 58, 59, 40, 
and 41 of Mr. Osgood’s rebutting deposition, showing in substance 
Mr. Osgood’s sketch as you understand it to have been made by 
him, marked Exhibit Z. 

A. I have made such a sketch and here produce it. 
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Sketch offered in evidence by defendant’s counsel and the same 
marked “ Wilhelm’s Duplicate of ( sgrood’s Sketch.” 
Objected to as Incompetent and immaterial. 


5 (4). Assuming that the coil marked EK’ is connected with the con- 
denser marked C’, in the: manner shown in your duplicate of Ex- 
hibit Z, what would be the effeet of such form of connection upon 
the regularity and equality of the draught from the exhaust pump 
made upon the several goose-necks B’, through the condensers C’, 


; 


as shown * 
same objection. 


200 A. The draught would be irregular. [It would be weakest 

through the pipes 3 and the goose-necks standing in line with 
said pipes, stronger through the pipes 2 and the corresponding 
goose-necks, and strongest through the pipes 1 and the goose-necks 
corresponding therewith. The difference in the intensity of the 
draught through the several goose-necks will be greatest in the con- 
struction represented in figure 1, because in this construction each 
goose-neck is a direct continuation of the small pipe which connects 
the capacious condenser with the condensing coil, and is not con- 
nected with any other goose-neck. 

6 (). What do you say in regard to Mr. Osgood’s theory that the 
differences in the draught of the pully through the pipes marked 
1,2, and 5 might be considerable, but that such differences would 
disappear in the several condensers C’ and their connecting Loose- 
necks? 


Same object ion. 


A. I do not believe that the presence of the condensers C’ in the 
construction represented in figure 1 will affect the relative streng h 
of the draught through the several goose-necks in any manner what- 
ever. It is perfectly clear that the pipe marked 1 will draw strong- 
est, and that the condenser C’ and goose-neck Bb’, connected with 
sald pipe, are amply sufficient in capacity to supply the vapor which 
is required by the strong draught in the pipe 1. The draught 
through the condenser C’ and goose-neck LB’ is, therefore, corre- 
spondingly strong, and the presence of the enlargement or con- 
denser C’ in this vapor conduit merely prevents the draught from 
taking place with irregular speed or jerks corresponding with the 
pulsations of the exhaust pump. It does not affect the volume or 
intensity of the draught. For the same reason.the draught through 

the condenser and goose-necks connecting solely with the 
236 ~=pipe 2 is of less intensity than that through the firet-men- 

tioned condenser and goose-neck, and that through the goose- 
neck and condenser connecting with the pipe 3 is still less. 

7 QQ. Do you find anything in the specification and drawing of 
complainant's patent to indicate that the connection of the worm EF’ 
with the condenser C’, as shown in figure 5 of such patent, was not 
intended to be made directly to the end of such condenser ? | 


A. No. sir. 


— 
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8 Q. Please state whether or not, after reading the deposition of 
Mr. Osgood bearing upon your testimony and the exhibits in the 
case relating to claim four of complainant’s patent, you find any oe- 
casion to change the conclusion stated in your former deposition, 
and review, so far as you deem proper to do so, the rebutting testi- 
mony of the complainant’s expert in relation to this fourth claim of 
the patent. 

I see no occasion for changing any of the conclusions which | 
have heretofore expressed as to the fourth claim and the exhibits in 
this case. 

I do not agree with Mr. Osgood when he says that this claim is 
similar to the third, for it is very evident that the characteristic 
feature of the third claim consists of the multiplicity of goose-necks, 
whereby the exhaust is distributed in the retort, while the charac- 
teristic feature of the fourth claim consists of the capacious con- 
denser so combined with the retort and the condensing coil that the 
condenser will serve as a check to diminish the direct action of the ex- 
haust pump upon the oilin the retort. A multiplicity of goose-necks 
forms no element of the fourth claim. An apparatus with a single 
goose-neck, having acapacious condenser combined with a retort and 
the condensing coil to operate in the mannerset forth in the claim, an- 

swers every requirement of the claim; nertheris it necessary 
237 that the retort of the fourth claim should be a_ horizontal 

elongate d retort, or that the capacious condenser should be 
located between the retort and the condensing coil. It is true the 
fourth statement of invention imposes this last-named limitation, 
but the claim does not contain it, and | ain, therefore, of the opinion 
that a capacious condenser located anywhere in the vapor conduit 
between the pump and the retort, if it serves as a check to diminish 
the direct action of the exhaust pump upon the oil inthe retort, 
will answer the requirements of the fourth claim. I lave explained 
in my testimony-in-chief why a capacious condenser located any- 
where in the vapor conduit will serve as a check to diminish the 
direct action of the exhaust pump upon the oil in the retort, and I 
still adhere to that opinion 

Mr. Osgood’s statement that the subject-matter of the fourth claim 
“forms a special construction and arrangement by which the single 
punip can be made to act upon all the goose-nec ks at once, the ac- 
tion on each being independent of that upon the other,” I do not 
understand. I cannot see how the action of a single pump upon all 
the goose-necks at once can produce an independent action on each 
goose-neck, especially not in the construction represented in figure 5 
of the patent, in which the goose-necks communicate with a single 
condenser and where the action of the Ppurnp on one goose-neck is 
necessarily qualified by its action upon the other. 

[ do not agree with Mr. Osgood when he says that the vessel r in 
the Gengembre patent is not sufficiently large to operate effectively 
in the manner in which the capacious condensers of the patent op- 
erate. It is quite evident from an inspection of the drawing that 
the vessel r is so much larger than the pipes which connect therewith 
that it will operate effectively as a check to diminish the di- 
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238 rect action of the exhaust pump upon the oil in the retorts; or, 

in other words, to prevent the pulsations of the exhaust pump 
from being transmitted to the goose-necks and retort. The vessel 
rin the Gengembre patent is located between the condensing coil 
and the retort, which is precisely the relative arrangement of the 
parts shown and described in complainant’s patent. 

[ think Mr. Osgood says that the pump in Gengembre is not an 
exhaust pump, properly speaking, but I see no force in that objection, 
as it is quite evident that the pump Is as much an exhaust pump as 
it is a force pump. 

As to the Hamilton patent, Mr. Osgood says that the pump Is 
constantly drawing through the coils of pipe directly upon the retort. 
He is evidently in error, because the patent shows that the purmp 
draws upon the enlarged receiver M, and that this receiver in turn 
supplies itself from the coil and retort. The receiver, being partly 
filled with gaseous fluids or vapors, necessarily serves as a check to 
diminish the direct action of the exhaust pump upon the retort. | 
am of the opinion that the particular location of the enlargement in 
the vapor conduit between the worm and the retort does not in any 
manner affect its operation to serve as a check to diminish the direet 
action of the exhaust pump upon the oil in the retort. Whether it 
is arranged on one or the other side of the condensing coil it will in 
cither case operate to supply the pump with the necessary volume of 
vapor or gas and prevent the pump from acting directly upon the 
goose-necks and retort. The same uniformity of the flow of the 
vapor through the goose-necks and condensing coil is produced in 
either case. 

 Q. Please state whether or not you find in the Horner patent, 
Exhibit J, a description in connection with the retort of an oil still 

of an enlargement of the conduit from the still to the worm. 
239) A. Ido. The enlargement is called the prime condenser 

in the specification, and is described as being made of strong 
sheet iron about four feet high and two feet in diameter. I notice 
that Mr. Osgood says that Iam mistaken in saying that this patent 
shows an oil still, but I think that designation of the still is war- 
ranted, not only by the title of the patent, which is “ Improvement 
in oil still,” but also by the general character and purpose of the 
apparatus, which is to distill oil from coal and other minerals. 

10 Q. After reading the statements in the rebutting deposition of 
Mr. Osgood relating to the seventh claim of complainant’s patent 
and the patents referred to in your former deposition as showing its 
want of novelty, please state whether you adhere to your previous 
conclusion ; and, if so, please correct such errors in Mr. Osgood’s 
evidence as vou deem it of importance to refer to. 

A. I still adhere to my former conclusions as to the seventh claim 
and the exhibits to which I have referred in connection therewith. 
The characteristic element of the seventh claim is the independent 
superheating furnace for heating the steam when used in connection 
with a vacuum still for petroleum,and a steam generator, as contra- 
distinguished from the same combination of parts in which the heat 
required for the superheating of the steam is derived, not from an 
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independent furnace, but from some other source. The patent to 
Tweddle shows that superheated steam had been employed in 
vacuum stills prior to the date of complainant's patent. The 
I'weddle patent, therefore, implies the use in combination of a 
vacuum still for petroleum, a steam generator, and a superheating 
furnace for heating the steam. Prior to the Tweddle patent super- 
heating furnaces for raising the temperature of ordinary steam, of 
two kinds, were known: 
240 First. Those in which the steam was heated ina coil, which 
was arranged in a furnace which performed no other function 
but the one of superheating the steam, and which may be called 
independent superheating furnaces, in the language of complain- 
ant’s patent. Superheaters of this class are shown in the patents to 
Horner, Defendant’s Exhibit G; to Werk, Defendant’s Y; Howarth, 
Defendant’s Exhibit X ; and Gilbee, Defendant’s Exhibit K. 
Second. Those in which the superheating coil is heated by a 
furnace which also performs some other function ; for instance, the 
furnace of a retort or a steam-boiler. Superheaters of this kind are 
illustrated in the patents to Bassett, Defendant’s Exhibit W, and to 
Newton, Defendant's Exhibit U,and Kelly and Tait, Defendant’s 
Exhibit D. It is quite obvious, therefore, that a mechanic, in fol- 
lowing the directions of the Tweddle patent, which prescribes the use 
of superheated steam, would use one or the other of these well- 
known superheating contrivances—that is, either an independent 
superheating furnace or a non-independent one, as his judgment or 
taste might dictate. Both were equally well known, and there 
would be no invention in selecting either the one or the other. If 
he selected the independent superheater he would have in the 
Tweddle apparatus the combination of elements mentioned in the 
seventh claim of complainant’s patent. It seems that Mr. Osgood is 
of the opinion that a mechanic, in working out the Tweddle inven- 
tion, would be more likely to select a non-independent superheater, 
for the reason that they were more commonly used; but, even if 
this were true, it does not change the fact that both were equally 
well known and within the knowledge of competent mechanics, 
and could be employed by such mechanics without exercising 
invention. This is especially true for the reason that the 
use of an independent superheating furnace in combi- 
241 nation with a vacuum still and steam generator was also 
known and described in the Gilbee patent, Defendant’s Ex- 
hibit K. Mr. Osgood says that he does not understand the con- 
struction of the exhaust pump which is shown in the Gilbee patent, 
and I have previously said that I do not understand it, but I do 
not see that the description and drawing of this patent is less clear 
on that account, so far as it bears upon the subject-matter of the 
seventh claim. The drawing simply indicates the location of the 
exhaust pump in the apparatus, and if the representation of the 
pump was omitted altogether, as it is in complainant’s patent, the 
information of the general operation of the apparatus would be suf- 
ficient to enable a mechanic to construct and use it. The specifica- 
tion of the Gilbee patent says that the vacuum pump may receive 
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its motion from any suitable prime mover, in connection with cont- 
cal pulleys, and that the motion Ol the puiyp should be intermit- 
tent so as to produce not more than about half a vacuum, and that 
the furnace of the still is provided with a pyrometer and the still 
with a vauge for Indicating and regulating the action ol the uir 
pulp. conclude from this de SCTIp lion threat aby ordinary air putnp 
operated nite riitt ntiv. by watehing the fauge, SO as LO maintain 
about balf a vacuum in the still, will answer thi requirements of 
the Gilbee patent. So for as the apparatus is concerned, it would, 
of course, not Involve Invention to Operate the air pulp COLI. 
ously, so as to maintain a nearly perfect vacuuin in the still, if the 
nature of the material which was being distilled should require 
such treatment. 

i do hot uncle rstand that thie manner mn which the superheated 
steam IS ¢ miployed In the stil wheth r by surface heating or injec- 
tion, forms an element of the seventh claim. | think that either of 


these modes is fairly within the claim if an independent 
242. = superheating furnace is emploved, but the Tweddle patent 

shows and deseribes both modes of using the superheated 
steam. The drawing shows a still provided with a coil of pipe for 
heating the oi! and also perforated pipes for injecting the steam into 
the oil. The specification Stites thyat the coll Pay be used hor heat- 
ing the oil with steam up to the distilling temperature, and afterward 
the steam distributer may be used for carrying on the distillation, or 
that either of them alone may be used, as may be preferred. The 
specification also STULLCS that the Invention COLSISLS 1n the use O| SU pM i° 


heated steam for distilling hvdroecarbon oils and fats undera vacuum 


} r a9 Bie } 
or partial vacuum, and afterwards deseribes the advantages Howlng 
Irom the use of superheuted steam. it loliows from this that when 
} 4 gE 
the inventor savs that eitner the col or the steam distribu Cr mAN 


i 


be used alone that he means to use either of them with superheated 
steam, If preferred, and | see 1 ) 
be so used. In speaking of the Twed: 
exhibit H. 

[ do not understand that the use of an independent superheating 
furnace produces a different res it han thre use of a non-a pend- 
ent furnace in the same combination. steam heated LO the Silhne 
temperature In a non-independent furnace would certainly produce 


precisely the same result in the distillation, and I know of no reason 


n why the apparatus could not 


it prerle ht refer to the re rast ' 


why steam could not be heated as conveniently and economically in 
il non-Independ nt furnace as in an inde py ndent furnace. 

The sate re asoning appli s tO exhibit {). whi I) deseribes the Clil- 
ployment of superheated steam in connection with a vacuum still 
for petroleum. 

11 Q. Do you know any reason why petroleum cannot be distilled 
by Injecting superheated steam into the body of the oil ? : 

A. I do not. 7 
245 12 Q. Is there any good reason for saving that the closed 

vessel D in Defendant’s Exhibit Y is not a still? 

A. I should eall it a digester. 
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13 Q. Is the retort in the Howarth patent, Defendant’s Exhibit X, 
in the nature of a still? 

A. Yes, sir. 

14 Q. Assuming that Mr. Osgood’s interpretation of the eighth 
claira is correct, namely, that it is limited to a construction of the 
Independent superheating furnace alongside the boiler in such a 
manner that the same fire used In the superheating furnace is con- 
ducted through a flue space (called by him a port) at the rear of the 
boiler, and thence passes into the furnace space of the boiler, and as- 
sists in generating steam in the boiler, what consequence, in your 
opinion, would follow from the adoption of such a construction ? 

A. Probably a Sial\ Ing of fuel in the generation of the steam. 

15 Q. Would such consequences have any special relation to a 
vacuum petroleum still ? 

A. No; the effect would be precisely the same, whether the steam 
were used in distillation or for any other purpose. 

16 Q. Would the presence or absence of a vacuum petroleum still 
or of any petroleum still have anything to do with this saving or 
economy in the sense of forming an element with the other ele- 
ments named in a combination claim ? 

A. I would not; the port or communication between the super- 
heating furnace and the boiler flue would operate in precisely the 
sume way, Whether the steam is used In a petroleum still or in a 
different apparatus, and the vacuum still will operate in precisely 
the same way, whether the steam 1s derived from a superheater hav- 

ing the communication spoken of or not. 
244 The economy, if any results, is due solely to the faet that 

less fuel is required for generating the steam in the boiler by 
utilizing the waste heat from the superheater, and not at all to the 
fact that the steam 1s used in a petroleum still. | can see no com- 
bination in a patentable sense between a steam boiler and a super- 
heater having this peculiar communication and a vacuum petro- 
leum still. Each of these two groups of parts works out its own 
result without being at all modified by the presence of the other. 


Defendant's counsel produces in evidence a Cf rtified COpy of the 
specification of letters patent granted John A. Bassett July 8, 1562, 
No. soSO7, for Improvement It) making oil and water as, being the 
specification of the same patent, thie drawing of which has been 
heretofore produced in evidence and marked Defendant’s Exhibit 
W, ©. B. HL. Sp’l Ex’r, and the same is received in evidence and 
marked Defendant's Exhibit W, C. B. H., Sp'l Ex’r. 

Defendant’s counsel also offers in evidence a certified copy of the 
specification of lett rs patent eranted William elmer Sept niber ld, 
1863, No. 39905, for improvement in manufacture of illuminating 
gas, being the specification of the same patent, the drawing of which 
has been heretofore produced ae evidence and marked Defend ints 
Exhibit V, and the same is received in evidence and marked De- 
fendant’s Exhibit V, Cc. B. H., Spec. Kx 'r. 

Cross-examination reserved. 


C. B. HILL, 
Special Ex’r. 
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24D NoveMBER 29, 1SS4 
Sule appearances, and examination adjourned to Decem- 
ber dS, LSS-1. 


‘ 


DeceEMBER 8, 1884. 
Adjourned to December 12, 1854. 


DecemMBeER 12, 1SS4—12 mm. 


Same appearances, and witness WILHELM cross-examined by Geo. 
Bb. Senpen, Esq., complainant’s counsel : 


17 X Q. Referring to the Gengembre patent, Defendant’s Exhibit 
G, is not that portion of the retort which contains the rotary coal 
crusher Peprese nted in the dr: awings and deseribed in the specifica. 
tion as occupying a position at an angle with the horizontal line? 

Ans. Yes, sir 

IS X Q. And the tower or upright portion of the retort to which 
the pipes which you call goose-necks are attached conneets with the 
Upper or highest end of that portion of the retort which contains 
the coal crusher, does it not? 

Ans. Yes, sir. 

I) XN Q. What do you understand to have been the object of plac- 
Ing the lower portion of the retort in an inclined position ; was if 
not to facilitate or assist the passage of the coal from the upper end 
of the retort to the lower? 

Ans. I presume the lower part of the retort 1s slightly inclined 
to assist the vanes “i” In moving the contents of the retort grad- 
ually towards the front end, where the exhausted charge is dis- 

charged. 
246 20 X Q. Do you understand that there was in the Gengem- 
bre patent a rotary crusher, “m,” placed at the lower end of 
the upright portion of the retort wliere it connects with the inclined 
portion ” 

Ans. Yes, sir. 

21 X Q. What arrangement was made in the Gengembre patent 
for disposing of the coke or residuum left after the distillation of the 
eval? 

Ans. It passes out of the retort through a perpendicular spout, 
“d,” and into a trough, “e,” which is filled with water. 

22 X Q. Some such arrangement as this would be indispensable 
to the continuous working of a device for distilling coal, would if 
not, as otherwise the operation of the apparatus would be stop ped by 
the accumul: ation of exhausted coal or coke at the lower end of the 
inclined retort ‘ 

Ans. A sealed discharge or a trapped discharge, trapped either by 
water or by a valve, would be hecessary to mi: ake the oper ition of 
the apparatus perfectly continuous, but I think that it could be 
made approximately continuous by an intermittent discharge—that 
is, a discharge which delivers a certain quantity of the exhausted 
material at suitable intervals of time. 

23 X Q. If an inclined retort, such as the lower portion of the 
Gengembre retort, were partially filled with oil or other liquid the 


—— 
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surface of the liquid would be nearer the top of the retort at its 
lower end than it would be at its upper end, would it not? 
Ans. Yes, sir. 
247 24 X Q. So that if such a retort were filled with oil or other 
liquid and a series of goose-necks were connected to the top 
of the retort a draft or suction applied to the goose-necks would act 
with different degrees of force in withdrawing the vapor from the 
oil or liquid on account of the difference in the distances from the 
surface of the oil to the openings in the goose-necks ? 
Ans. I think not, unless the space above the oil opposite one or 
more of the goose-necks were so contracted that it could not supply 


the volume of vapor which is drawn off or required to be drawn olf 


by such goose-hec ‘k or goose-nec ks. 

25 X Q. Have you not said in you redirect examination at folio 
20, page 146, that “the draft through the different goose-necks will 
always be proportionately stronger in the goose-necks which are 
nearer the point of suction ?” 

Ans. Yes, sir. 

26 X Q. If an inclined retort like Gengembre, provided with the 
discharge pipe “d” and water trough “e,” were filled with oil or 
other liquid what would prevent its running out of the retort 
through the pipe “d” and trough? 

Ans. No means are provided in Gengembre for preventing liquid 
from running out of the retort through the spout “d.” 

27 X Q. Do you find in the Gengembre patent any suggestion 
whatever that the patentee contemplated the distillation of oil « 
other liquid in his apparatus’? 

Ans. No, sir. 

248 28 X Q. The construction of the feeding boxes “1” “l’” for 

introducing the fresh charge of coal, the vertical position of 
a portion of the retort so that the coal could feed to the crusher by 
gravity, the crusher and conveyor or vanes “i” “7,” and the discharge 
apparatus, consisting of the spout “d” and water trough “e,” for 
disposing of the spent coal or coke all indicate, do they not, that the 
Gengembre apparatus was designed exclusively for the treatment 
of solid or semi-solid substances as distinguished from liquids? 

Ans. Yes, sir. 

29 X Q. What do you understand to have been Gengembre’s object 
in “keeping up a strong circulation of permanent gas through the 
retort or generator” as described in the second paragraph of the 
specification of his patent? 

Ans. Facilitating the generation of oleaginous vapor and increas- 
ing the yield of oil. 

30 X Q. Do you find in the specification of the Gengembre patent 
anything which indicates that the inventor contemplated thai there 
would be a vacuum in this apparatus when the same was in opera- 
tion ? 

Ans. No, sir. 

31 X Q. Do you not understand from the paragraph, folio 522, 
page 77, D. R., “I have described the exhauster used by me as a force 
pump, but any other well-known device may be employed to produce 
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a similar result,” that the inventor contemplated the use of a rotary 


fan as an equivalent for his pump so as to “cause the current of 


gas to flow rapidly through the apparatus,” as described in folio 
doi? 
249 Ans. I understand from the paragraph quoted that the in- 
ventor intended to embrace by his patent another air circu- 
lating device which would maintain the current of gas through the 
several parts of the apparatus; if a rotary fan would produce the 
same result it would be an equivalent of the pump which is de- 
scribed in the patent ; [ do not think a rotary fan would be an 
effectual device for the Purpose, but a rotary purlp would be. 

o2 XQ. What degree of vacuum do you suppose could be main- 
tained in practical operation in an apparatus like that deseribed in 
the Gengembre patent, in which a circulation of gases is kept up by 
a pump and in which the condensing or receiving vessels are pro- 
vided with the siphons or traps “S” and “3S’,”’ as shown in the draw- 


—— 


ngs of the Gren mbre patent tf 

Ans. A vacuum proportionate to the capacity of these traps to ex 
clude the external air from th apparatus, 

ood XQ. What do you suppose would be the capacity of the traps 
to resist the entrance of a current of air into the apparatus In case 
there was a vacuum or a partial vacuum therein ? 

Ans. It would be controlled by the preponderance of the weight 
of the column of liquid In the highest par of the trap OVeCr the Col- 
umn in the lowest part. In other words, if there isa vacuum within 
the apparatus and the liquid column in one leg of the siphon Or 
trap is twelve inches ligelie r than in the other the capacity to resist 
the influx of the air would be proportionate to the weight of these 

twelve inches of liquid. 
250 d4 XQ. Can you state whether the liquids, viz, “tar and 
other heavy products of distillation,” in the traps “S” and 
“S$” in the Gengembre patents would be lighter or heavier than 
water ? 

Ans. I presume they are lighter, but I cannot say so from actual 
observation 

do) XQ. If these siphons or traps were filled with water how long 
would they have to be in order to maintain a complete vacuum in 
the apparatus ? 

Ans. Thirty-two feet or more. 

d6 XQ. If in the Gengenbre apparatus the permanent gas is 
foreed by the pump through “ the pipe ‘d’ into the retort, thus form- 


—_— 


Ing a strong and continuous current passing through the retort,” as 
deseribed 1) the specification of sald patent, |). a page 76, folio od, 
how could there be a vacuum in said apparatus while in practical 
operation 4 

Aus. A partial vacuum would be produced by the condensation 
of the condensible vapors and the discharge of the condensed liquid 
from the apparatus, and this partial vacuum or rarification of the 
gas within the apparatus would be proportionate to the relative vol- 
umes of the condensible gas and permanent gas and to the capacity 
of the discharge and feed devices for excluding the external air. 


ee 
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37 X Q. These traps “S” and “S’” in the Gengembre apparatus 
would resist the escape of air, gases, or liquid from the apparatus 
and serve to maintain a pressure in the apparatus greater than that 
of the external atmosphere, would they not? 

Ans. They prevent the escape of gases from the apparatus and the 

influx of air into the apparatus, and for that reason they may 
251 serve to maintain a higher or a smaller density of the gases 
In the apparatus as compared with the external air. 


38 XQ. Do you not understand from the description and drawing of 


the safety valve “h’” in the Gengembre apparatus that the inventor 
intended that the Fuses should be delivered from the pump into the 
return pipe “d’” at a pressure greater than the atmospheric pressure ? 

Ans. I do not understand that An over pressure of gas in the appa- 
ratus 1s designed to be used. I understand the safety valve to be pro- 
vided for the purpose of discharging an excessive quantity of the per- 
manent gas if that should exist; and as the flow of gas into the retort 
is controlled by the throttle valve “f1” in the return pipe “d 1,” and 
the safety valve “i 1” is conneeted with the return pipe between the 
putnp and the throttle valve, there may be an over pressure in this 
return pipe when the throttle valve is partially closed, while a par- 
tial exhaustion exists in the retort; the safety valve will reheve 
such over pressure if it should occur, and permits the superfluous 
volume of permanent gas to escape, and in that way regulates the 
pressure of the gas in the retort. 

39 X Q. If there were a vacuum in the retort of the Gengembre 
apparatus what would prevent the water in the trough “e” being 
drawn up through the spout “d” into the hot coal? 

Ans. Nothing, except the length of the spout. 

40 X Q. Referring to the Hamilton patent, Defendant’s Exhibit 
S, do you understand that the resin or resinous substances which 
the apparatus is designed to treat would be in a liquid or fused con- 

dition when undergoing distillation im the still “A?” 
252 Aus. I understand that they are in a liquid condition. 

41 X Q. And during the distilling operation, when the 
still is full, it would be necessary to keep the cocks in the junction 
pipes “Kk,” “K’,” “Kk?” closed so as to prevent the fused liquid from 
flowing out of the still ? 


Ans. Yes. 


42 X Q. Then, during the first part of the distilling operation, in. 


which there would be the freest evolution of gas and vapors, there 
would be but a single pipe through which the distillation from the 
still would take place ? 

Ans. During the first part of the distillation the gas escapes only 
ae the upper pipe “ Mat 

i) X Q. What is the object of connecting these pipes, “k,” “ ty 
“KN ‘kK 2c, with the th of the still, one above the other, and 
providing the three lower pipes with cocks, as described in the 
specification of the said Hamilton patent? 

Ans. To allow the products of distillation to pass off as near the 
surface of the liquid contents of the still as practicable. 

14 X Q. And the inventor states, does he not, that the products 
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of distillation of the resin and resinous substances designed to be 
treated in the still will not “rise sufficiently high to pass out of the 


ordinary still outlet — e?” 


Ans. Yes, when the low temperature is used. 
253 45 X (). The Ifamilton still seems to have been designed 
with special reference to certain peculiar difficulties which 


the inventor had encountered in the distillation of resin and resi- 
hous substances so as to obtain valuable products therefrom 4 

Ans. I do not know; at least I do not recail any such statement 
of a ve ntor. 

7X Q. Is there any suggestion in the Hamilton patent that the 
scaiieas still can be adapte: d to the distillation of any other than 
the resin and resinous substances mentioned therein ? 


Ans. I think not. 


Redirect examination by JAMes A. ALLEN, Esq., defendant’s 
counsel : 


48 R. D. Q. In the drawing of the Gengembre patent is the lower 
leg of the retort shown as inclined or is it merely the crusher that is 
shown to be inclined ? 

Ans. The lower part of the retort is slightly inclined, but the 
angle of the inclination Is so slight that the specification calls it “the 
horizontal retort ‘« 

9 R. D.Q. Referring to the 25th cross-question, has the quotation 
from your evidence embodied in the question any relevancy to the 

answer given by you to the 24th cross-question ? 
204 Ans. None whatever; because the relative arrangement 
of the goose-necks with reference to the point of suction is 
not alluded to in the 24th cross-question, 

00 R. D. Q. What difference is there in the nature of the products 
produced by the destructive distillation of oleiferous minerals, such 
as cannel coal and the like, and of the products produced by the de- 
structive distillation of petroleum ? 

Ans. They are similar products, similar oils, and similar gases. 

ol Rh. D.Q. In your opinion, would the changes in the eh some 
apparatus which would be required to adapt it to the destructive 
distillation of a liquid oil-producing material, such as petroleum, 
instead of shale, slates, or cannel coal, be such as involve invention, 
or, in your opinion, could they have been readily made with the 
mere knowledge and skill of an ordinary mechanie ? 

Ans. They could have readily been made by a competent me- 
chanie without the exercise of invention. 

D2 KR. D. (). In the operation of the Gengembre apparatus, if the 
cock “f” were closed would not the action of the pump on ‘all the 
parts between the pump and the retort be simply that of an 

exhaust ? 

Ans. It would. 

53 0. D.Q. You understand, do you not, that at the end of the 
diffe rent spouts emptying out of the ap paratus, such as the spout 

“d” and the pipes “S” and “S’,” special provision is made 
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for a water joint with a view of excluding the air from 
200 passing up into the retort, and that a provision for alike pur- 

pose is made by the tightly-fitting lid of the charging boxes 
of eviews *, and that the entrance of atinospheric air by the terms of 
the specification at all such points in the apparatus is sought to be 
carefully excluded, and that the intention by such exclusion is to 
give to the air pump its proper action upon the contents of the differ- 
ent vessels. 

Ans. Yes, sir. 

o4 KR. D. Q. Do you understand that the first part of the distilling 
operation in respect to substances hke resin, petroleum, and other 
hydrocarbons is the one in which there is the freest evolution of gas 
and vapors? 

Ans. I do not. 

oo KR. D. Q. Would you consider the distillation of resin by the 
process described in the Hamilton patent, Exhibit “S,” to be analo- 
gous to the distillation of. petroleum ? 

Ans. Yes, sir. 

06 R. D. Q. And would you think that a deseribed apparatus for 
the distillation of the one substance would be likely, in point of fact, 
to suggest a similar construction for the distillation of the other? 

Ans. Certainly. 


EDWARD WILHELM. 


256 UNITED STATES OF AMERICA, = 
Northern District of New York, j - 

[, Charles B. Hill, appointed a special examiner of this court by 
an order therein made and entered with the clerk thereof on or 
about the 21st day of April, 1883, in this action, wherein The Vacuum 
Oil Company is complainant and The Buffalo Lubricating Oil Com- 
pany, Limited, is defendant, do certify that I was attended at the 
oftice of James A. Allen, Esq., in the city of Buffalo, in said district, 
on the 15th day of October, 1884, and on such other subsequent days 
as are mentioned in the annexed deposition, by James A. Allen, 
Esq., of counsel for the defendant, and by George B. Selden, Esq., 
and Thomas G. Outerbridge, Esq., as counsel for the complainant, 
and by the witness, Edward Wilhelm, whose deposition 1s hereto 
aunexed; that the said witness, having theretofore been by meduly 
sworn and cautioned to tell the truth, the whole truth, and nothing 
but the truth in said cause, was, on said 15th of October, recalled by 
the defendant’s counsel and was thereupon further carefully exam- 
ined ; that said witness did thereupon depose as appears in his fore- 
going deposition, which was reduced to writing in the presence of 
said witness and was read over to said witness and signed by him as 
and for his deposition in my presence, but, by consent of counsel, 
not in their presence. 

I further certify that I am not of counsel or attorney to either of 
the parties to said cause nor in any way interested in the event 
thereof. I further certify that in the taking of said evidence I have 
complied in all respects with requirements of the 67th rule, in equity, 
as amended, of the Supreme Court of the United States, and I here- 
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with transmit such evidence, with all the exhibits therein referred 
to, to the clerk of the court in which said cause is pending. 
Witness my hand.this 26th day of December, 185-4. 
CHARLES B. HILL, 


Special Kram Lee # 
257 Dr hf ndant’s berh hits. 
kxuipit A. 


DEPARTMENT OF THE INTERIOR, 
UNirep STATES PATENT OFFICE. 


} 
| 


To all persons to whom these presents shall Conmie, Greeting: 


This is to certify that the annexed Is a true COpy from the files of 


this othice of the specification ana drawing in the matter of the 
letters patent granted Jacob Reese May 19, 1865, number Ss602, 
for improvement in oil still. 

In testimony whereof I, k. M. Marble, Commissioner of Patents, 
have eaused the seal of the Patent Office to be affixed this 350th day 
of June, in) the year of our Lord OnCc thousand elelit hundre d and 
eighty-three, and of the lndepen lenee of the United states the Ole 
hundred and seventh. 


LL. Ss. | kK. M. MARBLE, 


( Onium ISSiOine {A 
(Ifere follows diagram marked p. 258.) 


VAT, Specification horming Part ol Letters Pate nl No. wsb02, Dated 
May 19, 1865. 


To all whom it may concern : 

Be it known that I, Jacob Reese, of the city of Pittsburgh, in the 
COUnDLY of Allegheny and State of Pennsvivania, have invented a 
new and useful improvement in furnaces and stills for distilling pe- 
troleum and other hydrocarbon olls, and [ do hereby declare the 
following to be a full, clear, and exaet description thereof, reference 
being had to the annexed drawing, forming part of this specification, 
In which— 

Figure | is a front elevation of my improved furnace and still. 

Figure 2 is a vertical section through the line 2 + of figure 5— 
that is, through the axis of the stills, showing the interior of the still 
and the diaphragms or partitions therein. 

Figure 3 isa plan or top view of my improved furnace and stills, 
a portion of the still at one end being removed so as to exhibit the 
interior of the furnace beneath it. 

Figure 4 is a sectional elevation of the furnace and still, through 


’ 


v w, figure 3, seen from the rear of the furnace, being at one end of 
the figure a section through the hinder part of the fire chamber of 


the furnace; in the middle.a section through the smoke flue$ and 
smoke’ stacks, and at the other end a section through the cold-air 
flues and stacks. : 

Figure 5 is a transverse section of the furnace and still through 
one of the fire chambers and smoke flues—that is, through Y Y. 
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l‘igure 6 is a transverse section of the furnace and still at the line 
~ 2, figures 2 and 3—that is, through the end wall of the furnace and 
the cold-air stack. 

In each of the several figures like letters of reference denote simi- 
lar parts. 

My invention is designed as an improvement on the mode of con- 

structing and setting oil stills in their furnaces, for which 
260 letters patent of the United States, No. 35858, were granted to 
me on the Sth day of July, 1S62. 

In the specifications accompanying said letters patent just re- 
ferred to I have set forth the great advantages in the process of 
distillution of carbon oils, as well as in the safety of the operation of 
employing stills of large capacity, which are, briefly, that by the use 
of large stills the oil is less likelv to boil over; that a higher degree 
of heat can be emploved with safety and thereby the process may 
be more rapidly carried on, and that the resulting product of dis- 
tillation is more uniform in quality. 

The practical difficulty which had prevented the use of stills of 
sufliciently large capacity was that the joints and rivets being ex- 
posed to the direct action of the fire caused the stills to leak by the 
expansion and contraction of the metal, and the carbon oil is so 
highly inflammable that serious danger of fire and explosion resulted 
therefrom. To overcome this obstacle I invented the plan of so con- 
structing stills and their furnaces that all the joints or seams in the 
still inside of the fire chamber of the furnace should be covered by 
walls or supports of brick-work or cement, and thus protected from 
the direct action of the fire. By this means I am enabled to use stills 
of large capacity and comparatively small diameter, thereby giving 
a large fire surface to the still, which greatly expedites the process 
of distillation aud economizes the heat. 

| have found, however, by practical experience in my extensive 
oil refinery, that although this is a long stride in the right direction 
and a very great improvement in the manufacture of refined hydro- 
carbon oll, yet that the heat ol the furnace communicated Lo the 
boiler would more or less expand the rivets and eause the sills to 

leak at the rivet holes when the heat was reduced, and that 
261 the oil is of so very great tenuity that some of it would escape 

between the walls and the surface of the stills. I also dis- 
covered that in a long cylindrical still as ordinarily constructed I 
could not use more than one goose-neck (as I proposed to do in the 
specification before referred to) to any advantage, because, owing to 
the slight vacuum in the still, caused by the condensation of the 
vapor in the condenser which communicates with the goose-necks, 
only one of the goose-necks would run at a time. 

In a still of large capacity the use of one goose-neck only neces- 
sitates the employment of a condensing pipe of large diameter and 
therefore of comparatively small condensing surface, the circum- 
ference of a small circle being greater in proportion to its area than 
that of a larger one. 

I have, however, overcome all these objections by the improve- 
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ments in the furnace and still hereinafter described, which I have 
fully tested DY actual use on a large scale. 

To enable others skilled in the art to construct and use my im- 
provements, I will proceed to describe them more fully. 

Inthe drawing a represents the furnace on which the still 6 is 
sct. 

The still is constructed of a number of curved plates of boiler 
iron lapped at the edges and riveted together, the joints parallel Lo 
the axis of the cylinder being all situate in the upper portion of 
the still above the level of the fire chamber of the furnace; the eir- 
cumferential joints eee are at uniform distances apart, and under 
each such joint is placed a supporting partition fire wall,d d. ‘These 
supporting fire walls are arched (as seen In figure 5), so that the par- 
titions do not serve to se parate the several fire chambers, Cc ¢ and fl 
but each opens into those adjoining it, and thus the temperature of 

the whole furnace is equalized. 
262 The upper surface of each of the partition fire walls d d is 
an inverted arch, so that the bottom of the evlindrical still 
rests on them. 

There is a separate fire door, F, to each fire chamber, e. ‘Thus far 
the construction of the furnace and still resembles that deseribed in 
my patent of July 8, 1862. Each fire chamber has a separate flue, 
g, for the escape of the smoke and products of combustion of the 
fuel, two such flues of adjoining fire chambers uniting in the back 
wall A of the furnace and connecting with a chimney or smoke- 
stack, 2. See figures 4 and 5. 

On the top of each of the partition fire walls d d (the shape of 
which is an inverted arch, as before stated) is a channel or gutter, 4, 
which, when the still rests on the top of these walls, forms part of 
the cold-air flue 7. 

The top of each of these partition walls d, on each side of 
the gutter 4, is in close contact with the surface of the still, the eir- 


oe 


’ 
cumilerential joints ¢ ¢, of W hich oecur in each case immediately 


over a gutter in one of the supporting partition walls d d, as seen in 
figure 2, SO that if any oil should leak out of still at the rivet 
holes or between the leapoyn dl edges of the plates composing the still 
it will run into the gutter 4, and cannot reach the fire. <A cold-air 
passage, m, extends horizontally along the furnace near the front 
and below the fire chambers (see figures 4 and 6); with this air pas- 
sage, m, a series of air flues, /, communicate, which air flues, /, pass 
up through each of the partition fire walls d and open into the 
gutter £ at the front side of the furnace at the point where the wall 
of the furnace touches the outside of the still 8. 
At the other or rear end of each gutter, i, the flue / opens Into an 
upper horizontal air passage, n (see figure 4), which extends through 
the back wall of the furnace, above the fire-chambers, and 
263 which terminates at one end of the furnace in an air stack or 
chimney, p. These air flues 7 have no connection whatever 
with the smoke flues g or smoke stack 77. By this means a current of 
cold air is passing at all times when the furnace is heated along the 
lower alr passage Wi up through each of the flues l, around each of 
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the gutters k, and thence along the upper air passage n, and out at 
the air chimney p, the effect of which is to keep the still compara- 
tively cool around the rivets and at the seams or lapped edges of the 
still, and thus in a great measure prevent their leaking, and 
should any oil have escaped into the gutters £ & the current of air 
traversing the gutters will vaporize and carry it off. 

In stills of large capacity it is. necessary, in order to carry on the 
process of distillation with rapidity, to furnish more than one exit 
for the vapor of distillation, because, as before stated, a single exit 
pipé of sufficiently large diameter to carry off the vapor generated 
in such a still would present a comparatively small exterior surface 
to the refrigerating effects of the cold water in the condenser. Owing 
to the greatly diminished volume of the condensed oil as compared 
with that of the vapor, a slight vacuum is created in the still, or, more 
correctly speaking, the pressure inside the still is somewhat less than 
the pressure of the atmosphere, which when two exit pipes are used 
opening into the same vapor space in the still causes a slight reac- 
tion in one goose-neck, while the other is flowing. 

In order to overcome this difficulty and to enable two or more 
goose-necks to be used in large stills, | make use of a partition or 
partitions, r,as many as may be required by the size of the still, 
which separate the vapor space of the still into as many distinct 
compartments as I desire to use goose-necks, but which, not reaching 

quite to the bottom of the still, allow a free communication 
264 from one partition to the other of the oil, thus preserving 

uniformity of temperature of the distillate (or crude oil in 
the still) and preserving the oil in all the compartments at the 
same height in the still. 

In the drawing q q are the goose-necks, ranged at almost uniform 
distances apart on the top of the still. Between each goose-neck, q, 
[ place in the still a partition, r (see figure 2), which extends down 
nearly to the bottom of the still, so as to separate the vapor space 
above the surface of the otl between the partitions completely, the 
bottom of each partition extending down to a point which will 
always be a little below the surface of the distillate even when the 
oil is nearly all run over. 

This narrow opening at the bottom of each partition is sufficient 
to allow of the free passage of oils from between the partitions, 
which keeps it at a uniform height and temperature. 

Instead of partitions extending nearly to the bottom of the still 


partitions may be used which unite with the still at all points of 


their circumference, and all perforated with holes below the lowest 
point of the surface of the oil. 

Having thus described my improvement in stills and furnaces for 
distilling hydrocarbon oils, what I claim as my invention, and de- 
sire to secure by letters patent, is— 

The use of partition fire walls in still furnaces, each having a 
gutter or air flue in its upper surface, so situate in relation to the 
still that the seams or joints of the still shall be situate over the 
gutter or flue while the wall on either side of the gutter is in close 
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contact with the surface of the still, in a manner and for the pur- 
poses hereinbefore described. 

260 Also the use in combination with the guttered fire walls 

enclosing the joints of the still of air flues for the purpose of 

assing a current of cool air along and over so much of the joints 


ye 


and rivets of stills as are situate in that part of the still which is 
situate within the fire chamber of the furnace, and thereby prevent 
the opening of the joints and carrying off any oil which may leak 
from the still. 

Also the use of two or more goose-necks In a single still where 
the still is so constructed as that a separate vapor space is formed 
for cach goose-neck, while the fluid distillate is allowed to pass freely 
between the compartments thus formed. 

Also the use in stills of partitions extending below the lowest 
level of the fluid to be distilled so as to separate the vapor in each 
compartment from that in the adjoining compartments, and afford 
a iree Passage ly tween thie compartinents of the fluids to he distilled, 
for the purpose of allowing of the use of two or more goose-necks 
or vapor pipes in one still, substantially as deseribed. 

In testimony whereof the said Jaeolb Reese has hereunto set his 
hand is presence of us. 

JACOB REESE. 

Witnesses 

W. BAKEWELL 
J. D. HANCOCK, 


M. McK., J. A. W 
(Ilere follows diagram marked page 266.) 


907 DerENDANTS Exuibpir B. C. B. H.. Sp'l EEx’r. 


UNITED STATES PATENT OFFICE. 
ArraM D. Tlicuam, of Jersey City, New Jersey. 
Improve ment wn Distilling Petroleum. 


Specification forming part of Letters Patent No. 54157, dated April 
24, 1866. 


To all whom it may concern: 

Be it known that I, Abram D. Higham, of Jersey City, in the 
county of Hudson and State of New Jersey, have invented a new 
and useful improvement in distilling petroleum and other hydro- 
carbons: ane do hereby declare that the following is a full, clear, 
and exact description thereof, which will enable others skilled in the 
art to make and use the same, reference being had to the aeeompa- 
nving drawing, forming a part of this specification, in which— 

The drawing shows a side view,and also an end view, of an appa- 
ratus made and arranged for the purpose of illustrating my inven- 
tion. 


Ee 
4 


DBFENDANT’S EXHIBIT B. us 
6 
A. D. HIGHAM. 
| Oil Still. . 
No. 54,157, Patented April 24, 1866 
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This invention consists in a new method of distilling hydrocar- 
bons, whereby a larger percentage of illuminating-oil is obtained 
from ii charge than “ obtained by the method hitherto known or 
used, the quantity of residuum being diminished, and the light oils 
which are commonly run off. separately from the illuminating-oils 
being, by my method, made into good illuminating-oil. 

The letter A designates a still, beneath which is placed a heating 
apparatus of any sult ible character, which should be regulated LO 
maintain a uniform, steady heat, so as not to burn the oil or its 
Vapors The still is to have the usual man-hole (not here shown), 
through which access may be had to the interior of the still. Its 
goose-neck fl is connected to a pipe that communieates with a 
worm, D, which ts carried through a condensing-tank, C, to a pipe, 
Ki, which connects said worm to a pump, F, placed ‘at any conven- 
lent distance from the condenser. A Slop cock, (7, Is placed in the 
pipe Il, which connects the goose-neck with the worm. 

The spout of the pump is connected with the usual trap and gas- 
pipe (not shown) commonly used in distilling hydrocarbons, and 
which are familiar to distillers 

In distilling hydrocarbons by my method, I charge the still in the 
usual manner and supply the condensing-tank with a condensing 
medium in any suitable way. When the fires are started the pump 
Is operat d so as to draw away the vapors gr nerated in the stiil with- 
out allowing them to be subjected to the pressure of the atmosphere. 


_— 


| continue to draw off the vapors in this manner in vacuo so long us 
the distillate runs of a sufliciently-lght color and of the proper 
gravity. When its gravity becomes too great or its color too dark I 
remove the pully and run off the rest of the charge under pressure 
from the atmosphere, using either the natural pressure or a greater 
pressure, according to the character of the crude oil, the usual trap 
and PAS-CSCAPC pipe bye Ing then applied LO the discharge-pipe ie. If the 
distillate now becomes too dark in color or too heavy the pressure 
on the charge Is Increased by means of the cock G, which intersects 
the pipe I, leading from the goose-neck to the worm, said cock being 
turned more or less so as to obstruct the discharge of vapors and 
thereby Inerease the pressure under which the vapors are formed. 
When the charge has been run off the residuum, if any, is removed 
from the still in the usual way. 

The light oils, in distillations conducted in the way how generally 
followed, are run off in the early stages of the process and are kept 
separate from the iluminating-oils, which come off afterward, he- 
cause such light oils will not stand the requisite fire-test; and if 
such light oils are mixed with illuminating-oils after distillation the 
latter lose their safe character and will not stand the required test ; 
but by means of my iive ntion those volatile portions of the charge 


: 
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which in ordinary distillations produce benzine or other light and 
explosive oils are caused to become good illuminating-oil, which 
will stand the required test, so that the first part of the distillate 
does not require to be kept separate from the latter distillates. 
This method of conducting the distillation of hydrocarbons 
enables me to effect the distillation at a lower temperature than 1s 
20—27 | 
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commonly employed, and consequently the tarry and_ residuous 
matters are much less in quantity because the oil and vapors are 
less liable to become charred and burned. [ also greatly Increase 
the relative amount of good illuminating-oil obtained from the 
charge, the increase being from five to fifteen per cent., according to 
the character of the crude oil. This inerease results from the 
amount of benzine (when distilling petroleum) which is saved by 
mixing all, or nearly all, of it with the illuminating-oil, their vapors 
being brought over together, and from the fact that the 
268 amount of residuum is greatly diminished by running off the 
charge or most of the charge at a low Lemperature. 

It will be observed that I do not maintain a vacuum in the still 
during the whole time of distilling a eharge, nor do I claim such a 
method of conducting distillations. 

What I claim as new, and desire to secure by letters patent, is— 

The method, substantially as above deseribed, for conducting dis- 
tillations'of hydrocarbons—that Is to say, distilling the lighter por- 
tions of the charge tn vacuo and the heavier portions under pressure, 
as and for the purpose set forth. 

ABRAM D. HIGIAM 

W itnesses: 

M. M. LIVINGSTON. 
ALEX. F. ROBERTS. 


(Here follow diagrams marked pp. 269 & 270.) 
2i1 Unirep States Patent OFFICE. 
Avuaustus H. Tart and Josern W. Avis, of New York, N. Y. 
Improvement in Distilling Apparatus. 


Specification forming part of Letters Patent No. 53359, dated March 
20, 1S66. 


To all whom it may concern: 

Be it known that we, Augustus H. Tait and Joseph W. Avis. 
of the citv, county, and State of New York, have invented a new and 
improved distilling apparatus; and we do hereby declare that-the 
following is a full, clear, and exact description thereof, whieh will 
enable those skilled in the art to make and use the same, reference 
being had to the accompanying drawings, forming part of this speci- 
fication, in which— 

figure 1 represents a plan or top view of this invention. Fig. 2 
is a transverse vertical section of the same, the line x x, Fig. 1, indi- 
eating the plane of section, Fig.3 is a longitudinal vertical section 
of the same, the plane of section being indieated by the line y y, 
Fig. 1. 

Similar letters of reference indicate like parts. 

This invention refers to a distilling apparatus which is particu- 
larly intended for the purpose of refining petroleum and for sepa- 
rating the various Ingredients thereof according to their specific 
gravity, or to their different boiling-points. 
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Patented March 20, 1866. 
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The invention consists in the use of a series of cast or wrought 
iron retorts set horizontally alongside of each other and across the 
flue, and communicating with each other by zigzag tubes, in combi- 
nation with a fire-grate the breadth of which Js nearly equal to the 
length of the retorts, said ‘fire ‘rate being at one end of the series and 
the chimney at the other end, in such a manner that the oil let 
into that retort next to the chimney on passing through the several 
retorts is gradually heated and evaporated. The vapors rising 
from the oil in the several retorts are swept off by the mechanical 
force of a current of steam or compressed Pils Injected through ub 
suitable pipe in that retort immediately over the furnace, the dis- 
charge-pipe emanating from the first retort.or from that next the 
chimney. It is obvious that the,vapors rising in the different re- 


torts are formed of liquid of more or less specific gravity, according 


to the greater or smaller heat existing In said retorts, and the heavy 
vapors of the hottest retoris on passing through the remaining re- 
torts mingle with the lighter vapors contained in said retorts, and on 
being condensed yield a liquid fit for illuminating purposes. The 
heavy and light oils are separated during their passage through coils 
or serpentine pipes situated in condensers and tapped at different 
heights or at different distances from their commencement, and the 
lightest oil is pumped back into a suitable tank and passed again and 
again through the series of retorts. The tar and pitch pass off into 
a second set of retorts placed over a separate furnace and somewhat 
lower than the first series. One of the second set of retorts is always 
in operation while the other may be cleaned, and the products of 
evaporation of the contents of these retorts are carried back to the 
last retort in the first series and caused to mingle with the contents 
thereof, so as to be redistilled over and over vatil the same are com- 
pletely divested of all parts capable of mixing with or forming burn- 
Ing olls. 

A represents a tank which contains the crude oil, and which com- 
municates by i pipe, a, with the first one of a series of retorts, R' R" 
Rk“ R“. These retorts are made of cast-iron or any other suitabie 
material in a cylindrical or any other desirable form or shape, and 
they ure placed horizontally alongside of each other over a flue 
which is provided with a fire-grate, situated under the retort R“™, and 
which extends from said grate to the chimney that rises in close 
proximity to the retort R 

‘Fhe several retorts connect with each other by means of pipes r, 
which extend from the opposite ends of the same, so as to cause the 
liquid or fluid introduced into the retort at one end of the series to 
pass through the several retorts in a zigzag course. The crude oil 
flows in a continuous stream into the retort R', and thence through 
the first pipe r to the second retort, and soon until all the retorts 
are filled Up about half or to the middle of the connecting-pipes r. 
At this stage heat is applied by lighting a fire on the grate under 
the retort R*’. The oil in the retorts is thus gradually heated, that 
In the retort R™ being hottest and that in the retort R’ remaining 
coolest, and consequently the lightest components of the oil will be 
evaporated in the first and the heaviest components in the last re- 
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tort. The Vapors thus form d Prats olf through the connecting-pipes 
r from. the retort R™ to the retort R", &e., to the retort I’, and thence 
through the pipe ¢ to the first condenser, Cj ai din order to drive off 
the Vapors by mechanical iorce a stream of, steam or heated coll- 
pressed gas is passed in the last retort, 10", through the pipe 
Hy] ble venerator. being provided 
with a SLO) COCK, SO as that the supply of steam or heated (FAS 
Can be rt etulated tut pleasure Whirl Passing through the retorts 
the heavy Vapors O1 the retorts I Rn”. &e., mix intimate ly with the 
hight Vapors of the first retorts it I , ae.. oi thie product of COll- 


densation 7a rived row the« mixture of vapors 1s ot the requisite 
} 
density ior burning Oli 
i. : . ’ . : ' 
he condens rt) Consists of a }) Ain tank of sheet hie tial or Lil 


i 
. L.] . | ] | - ] :' i. 4 
other suitable material, hk whieh is situated a serpentine pipe, § , 


ha SeVCral br nds of this Din cure oO ced One avOoV another sO) that 


. ‘ ; + j } 1 ’ ' - : 
the same are situated in differen evels, and consequently the prod- 
e ' ’ j 4 ’ "Wh 17 : 1,4] . 
ucts of condensation derived ft » The seve i} tpediis Wii we of dilher- 
: ' s] } — } 
ent specie gravity, since ihe Vater i thie eondenser is coolest al thie 
| , ? ; . ,* 
bottom and hottest on top yy tapping said serpentine pipe at ail- 
y —— ' | cd ’ 4 , , , .| 
ferent levels, therefore. MWguids of different specific gravity will be 
: a e 
} . 
OnpLATICd, 
We do not wial — ee py Semen a — 
Cao not WISll to OMnIICG OLPTSCLVeS. lowever, to Lie precise lor 
| " ’ \ . . 
of serpentine pipe shown in the drawings, since an ordinary coll 
. EG ae , 1] > 
}) aced ma vertical rina horizontal position will produce the same 
i i 
‘ “4 } ] } 
ora similar result: but we 1 said serpentine pipe by prelerence, 
’ : i 
’ H ‘ BB | ' . 4 ‘ : . ‘ ] ' 
as the products of distillation drawn from it at different levels can 
° ir rt ’ ’ ] } ’ 4 | , £5 " @ ,* 
be readily GIstLINGUIsSHed ae MPalhe LO LACIP SpPpeciiie GTAV ILS 
Ty . , . ’ ] , A.¢ } ' 1 4 P . . ; ° 
| ic Lore ic} Oli, Wo imi ‘ pbs? OOLLI (F-TMOOLTIL, Ss condensed It 
the uppel bends, where the water Is hottest, and can be drawn ofl 
| } } | } } 
. ms ‘ : . ma , ' , o* 
through the trap and Cock rhile the hght oils are drawn off at 
} . rere , . . . . 
the tail-pipe d. The speeitic gravity of the oil drawn from said ta 
. } ss ’ } pas 7 
pre pre can be reguiated DY Grawing oi more or tess ot tl heavy oll 
} } : ’ ’ } . = 
through the trap and cock g, and, if desired, by an additional sup- 
: ' 


ply of cold water to the condenser the quantity of light oils conde! 
Ing in the serpentine pipe can be increased. If a | 

quired at the tail-pipe d the cock g must be checked or closed and 
the heavy oil allowed 
cold water must be checked, so as to allow a greater portion of th 
heht oll of the distillate LO Piuss over 1 LO the Secona eons nser. 1). 
which connects with the first condenser, C, by the pipe h. These 


tO Pass Oh to the tall-bDipy d,and the supply ol 
; . 


lio] [ ils fil ' r + | ‘) H "43 re 7) , e’« ’ ] live " ' t | + »* 4 

Pit Ol ana neays Hapucia are again separated during the! pas- 
’ , : . ° ’ ’ ? 

save throug! the second condenser, which 1s furnished with a ser- 


pentine pipe, D’, trap and cock e, and tail pipe ?. By regulating the 
supply of cold water the light oil and naphtha of a | 
GS° are drawn off at the trap and cock ¢, and collected In a st parate 
receiver, whence ii Is pumped up Into tha tank I} ior fut irc USC, 
while the vaso! | ] 
collected In ai St parate rect ive rand thie Uncoha nsible Vases piss () I 
by the gas-pipe ) 

The lower part of the first condenser, C, below the trap g, may be 
considered as a refrigerator to thoroughly cool the distillate. 


ine or light naphtha is received at the lali-pipe @ and 
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KELLEY & TAIT. 


Oil Still. 
No. 32,568. 
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Patented June 18, 1861. 
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The light oils and naphtha collected in the tank B, as previously 
stated, may be run back to the retort R™ through the pipe /, and 
the vapors rising therefrom, by being mixed with the heavy vapors 
contained in the last retorts, produce u distillate of the desired Spe- 
cifie gravity. 

The heay y products, such as tar and pitch, remaining in the retort 
Rh are passed into one of the retorts R“™ or R*", which are place d 
separate from but contiguous to the first series, set lengthw ise over 
ul seprirate tire-place divided by il partition wall, so that they can be 
used alternate ly. They are set a little lower than the first series, so 
as to allow a fall for the tar and pitch to pass through the connect- 
ing-pipe m, which is provided with suitable branch pipes and cocks, 
so that either of the retorts R“ or R“ ean be brought in communi- 
cation with the retort R“’. The object of having two or more addi- 
tional retorts is to enable the operator to clean out the coke from one 
retort while the other is working without stopping the process. By 
means of this apparatus all the available constituents of crude petro- 
leum are saved, and the percentage of burning-oil obtained 1s consid- 
erably larger than that obtained by ordinary distilling apparatuses, 
furthermore, by our apparatus the distilling process can be carried 
on without Interruption, and its operavion requires al comparatively 
small expenditure of fuel. 

It is obvious that this apparatus may be used for distilling other 
liquids besides yy troleum, such as coal-oil or spirituous liquors. 

We claim as new and desire to secure by letters patent— 

l. The arrangement of a series of retorts R' R*, set horizontally 
alongside of each other over and across the fire-flue, with the breadth 
of the fire-grate nearly ¢ qual to the | ngth of the retorts, the furnace 
being placed at, one and the chimn Vat the other end of the series, 
substantially as and for the purposes sel forth. 

2. The use of an impelled current of steam or suitable gas, in 
combination with the series of retorts R' R, substantially as speci- 
fied, whereby the Vapors are ¢ xpell d from said re torts, and at the 


i 


same time the heavy Vapors of the last retorts are caused to mingle 
intimately with the light vapors of the first retorts, for the purposes 
deseri bed. 

3d. Lhe condensers C D, provided with condensing-coils C’ D’, and 
applied, 1h} combination With ich other and with the retorts It i 
Rh, substantially in the manner and for the purposes set forth. 

l. Tapping the condensing-coils C’ or D’ at different levels, sub- 
stantially iis and lor thre purposes deseribed. 

’. The coking retorts R““ R* (two or more), applied, in combina- 
tion with the retorts R' R" R™, substantially as and for the purpose 
specified. 

A. 3. Timea. 
JOSEPH W. AVIS. 
Witnesses : 
M. M. LIVINGSTON. 
WM. F. McNAMARA. 


(Here follows diagram marked p. 273.) 
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274 DereNDANT’s Exuierr D.C. B. H., Sp'l Ex’r 
Unirep Srates PATENT OFFICE. 


iy. G. Keiiey, of New York, N. Y., and A. H. Tart, of Jersey City, 
N. J. 


Improvement in Apparatus for Distilling Oils. 


Spe cification forming part of Letters Patent No. d2065, dated June 
18, 1561. 


To all whom it may concern : 

Be it known that we, E. G. Kelley, of the city, county and State 
of New York, and A. H. Tait, of Jersey City, in the county of Ilud- 
son and State of New Jersey, have invented a new and improved 
apparatus for distilling oil: and we do hereby declare that the ful- 
lowing is a full, clear, and exact description of the same, reference 
being had to the accompanying drawings, forming part of this speci- 
fication, in which— 

igure 1 is a longitudinal vertical section of our invention, the 
line «a, Fig. 2, indicating the plane of section. Fig. 2 1s a horizon- 
tal section of the same, taken in the plane indicated by the line y y, 
lig. 1. 

Similar letters of reference in both views indicate corresponding 
parts. 

‘This invention consists in the arrangement of a series of retorts 
one above the other in the same furnace, in combination with a 
suitable supply-pipe, and with overflow-pipes, and with a steam-pipe, 
the steam passing through which is superheated by running it down 
through the interior of the furnace, and which communicates with 
each of the retorts in such a manner that the crude oil supplied to 
the Upperniost retort, and running from the same by the overtlow- 
pipes to the lower retorts, is gradually heated, and the vapors of the 
oil mixed with the superheated steam are carried into one or more 
condensing-cham bers, where both the vapors of the oil and the steam 
are condensed by the action of one or more jets of water Introduced 
through suitable roses, and that by thus mixing the vapors of the 
oil with steam and condensing them simultaneously with the steam 
the oil is refined and deodorized by One operation. 

It consists also in connecting the several retorts by means of pipes 
in such a manner that the vapors formed in all the retorts are re- 
turned to the highest retort, from which they pass off into the con- 
densing-cham ber. 

To enable others skilled in the art to make and use our invention, 
we will proceed to describe its construction and operation with ref- 
erence to the drawings. 

A series of retorts, A, of cast iron, clay, or any other suitable ma- 
terial, are arranged in the interior of a furnace, B, built of brick 
sufficiently high to admit eight (more or less) retorts, one above the 
other, as clearly shown in Fig. 1 of the drawings, and so constructed 
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that it also serves as chimney. ‘Two or more dampers, a, at or near 
to its upper extremity serve to regulate the draft of the fire, and a 
grate, b, with an ash-box,¢c, completes the furnace. A tank, C,on the 
top of the furnace, and supported by suitable braces, receives the 
crude oil, and a pipe, d, forms the communication between this tank 
and the uppermost retort. The several retorts communicate with 
each other by means of overflow-pipes ¢, that are so arranged that a 
continuous flow of the oil downward its effected, and a regular depth 
maintained in each retort. The lowest retort or retorts are furnished 
with discharge-cocks, [. The oil in the retorts is mixed with super- 
heated steain, that is introduced through a pipe, 1), the upper end of 
which connects with a steam-boiler, and which enters the furnace at 
or near its top, and after passing down through the entire height of 
the same emanates at or near its bottom, whence it bends upward, 
communicating with the several retorts through branch pipes g, as 
clearly shown in the drawings. In passing down through the inte- 
rior of the furnace the steam is superheated, and as it reaches the 
several retorts its temperature Is equal, or nearly so, to that of the 
oil contained in the same, and it readily mixes with the vapors of 
the oil and passes off with them through the pipes / /’ into the con- 
densing chamber or chambers E KE’. These chambers, which like 
the furnace are built up of brick or of any other suitable material, 
are separated from each other by a partition, 7, and they are used 
one to condense the light and the other the heavy oils. 

To effect the separation of the oils the pipes h’, which conduct the 
vapors from the lower retorts to the condensing-cham bers, are pro- 
vided with branch pipes h* and stop-cocks h’* and h’’*, so that by 
shutting the cocks h’* and opening the cocks h’’* the vapors from 
these retorts pass into the condensing-chamber Kk’. ‘The condensa- 
tion is effected by jets of water introduced from a water-tank, F, 
through roses G into the chambers E Ek’. As the cold water comes 
in contact with the vapors of the oil and steam the latter are con- 
densed simultaneously, and the condensed water and oil, together 

with the condensing-water, accumulate on the bottom of the 
2975 chambers E E’, the water below and the oil on its surface, the 

quantity of oil and water contained in said chambers being 
indicated ly lass yuges ) S's that are inserted into the sides of the 
chambers. ‘The non-condensible or very volatile gases contained in 
the vapors of the oil and steam pass off through the chimney H, 
and a rose, I, which allows of throwing cold water into said chim- 
hey, serves to condense such condensable Vapors, which nay yet be 
mixed with the gases passing off through the chimney. The water 
which accumulates at the bottom of the chambers E FE’ runs off 
through the overflow-pipes KK’, and the oil through the pipes / /’, 
with faucets m m’ to draw off the light oil from one and the heavy 
oil from the other chamber. 

The principal advantages of this apparatus are derived in the 
first place from the manner of arranging the retorts in the furnace, 
one above the other, and from the connecting overflow-pipes, VV hereby 
the oil is gradually heated as it descends from the highest to the 
lowest retort, and an explosion is rendered almost impossible. Fur- 
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thermore, by the introduction of superheated steam the evaporation 
is facilitated, and the vapor of the oil is made to pass readily with 
the steam into the econdensing-chambers, and as the vapor of the oil 
Is brought in direct contact ‘with the conde nsing-water, and con- 
densed simultaneously with the steam, the miasms or atoms which 
are the cause of the disagreeable smell of the oil are precipitated 
with the water, and the oil is refined and deodorized by one opera- 
tion. Besides this, the light and the heavy oils can be separated 
from each other by the aid of my apparatus In a very convenient 
and expeditious manner. 

In SOINC CaSCS it may he desirable LO rectify the oil without the 
aid of steam, and in such cases the pipes e* are used in combination 
with the connecting: “|p 1pes e to cause the Vapors frot rh all the retorts 
to pass up to the highest retort, from which the whole mass of v: apors 
ise ‘conduc Le “«] LO foe conde nsing Cc he unbe rore hh; umnbe Ts. In this Caso" 
that 1S, when 1 it 1s desired to use the pipes 6 e* for the purpuse of rc- 
turning the a to the highest retort—all the pipes h’ h, with the 
exception of that pipe which connects the highest retort with th 
cond nsing chambers, have to be closed by suitable stop cocks, : 
Indicated by red outlines in Ig, l of the drawings. by stoppmg 
these pipes the vapors are compelled to pass up through the pipes 
c e*, while at the same time the oil drips down through the pipes e. 

Ilaving thus fully deseribed our invention, what we claim as new, 
and desire to secure by letters patent, is— 

l. The arrangement of a vertical range of retorts, A, in an up- 
right furnace, B, in combination with the supply-pipe d, connecting 
overtlow-pipes e, steam-pipe D, and branch-pipes g, all constructed 
and operating in the manner and for the purpose shown and de- 
eribed. . 

The combination oO] the vertical range of retorts A. steam-pipes 
D,and one or more condensing-chambers, F i’, substantially as and 
for the purpose deseribed. 

». The arrangement of the pipes e* in combination with the ver- 
tical range of retorts A, anid connecting- pes Ce, as and for the pur- 
pose set forth. 

Kb. G. KELLEY. 
A. Bes Bee 
Witnesses: 
M. M. LIVINGSTON, 
LEWIS A. TUCKER. 
976 DEFENDANT'S Exuipit EF. 
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DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the files of 


this oflice of the specification and drawing in the matter of the 
letters patent granted Perkins and Burnet April 4, 1865, number 
47125, for improvement In apparatus for refining or distilling petro- 
leum and other products. 
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In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Ottice to be affixed this 30th day 
of June, in the vear of our Lord one thousand eight hundred and 

lo lity -three, and of the Indep ndence of the United States the one 
hundred and seventh 


1. §.] E. M. MARBLE, 


; 


’ 
j 
(ommissioner. 
1] , is < s) . © _ P77 
(ET re IolloWS CGlagram marked }). 244.) 


Ab Specification Forming Part of Lett rs Pat nf No. 47 125. Dated 


To all to whom it may concern: 

be it known that we, James Perkins and William H. Burnet, of 
the city of Newark, in the county of Essex and State of New Jersey, 
have invented certain new and useful improvements In apparatus 
for refining or distilling petroleum and other products, and we do 
her by declare that the follow bg isa full, clear and exact deserip- 
tion of the same, reference being had to the accompanying drawings 
making a part of the specification. 

The nature of our invention consists in the introduction and use 
in the apparatus, in connection with the main receiver, of one or 
more separate and independent receivers into which the petroleum 
to be retined is first introduced, and from which, by means of steam 
or other sufficient heat the lighter oils and frase a,such as naphtha and 
benzine are evolved or liberated, the whole apparatus taken tovether 
operating to permit of a constant and uninterrupted process of refin- 
ing the petroleum or other products. 

Our invention further consists in the introduction and use In the 
Thiakihh Tece ve I of an agitator ana cleanse r work d by power for the 
purpose of both agitating the pe troleurn to facilitate evaporation and 
also to clean the bottom and sides of the receiver in the manner shown. 

Our invention further consists 1n thie attachment and use, in 
245) connection with the said receiver, of an exhaust pulnp OF CxX- 
, haust pumps to accelerate the evaporation by the removal of 
pressure from the receivers 

In the drawings, A is the reservoir containing the crude petroleum 
or other products to be refined; B is the pump by which the petro- 
leum Is elevated into the receiver C. 

C is for the purpose of liberating and disposing of the lighter oils 
and gases, such as naphtha and benzine. This 1s done by the heat 
of steam Introduced into the steam jacket D) around CU. The naphtha 
and benzine passes from C in vapor through the condenser E and, 
being there condensed, is at last discharged through the pipe F, the 
whole process being facilitated by the use of the exhaust pump H. 
The petroleum in C (the naphtha and benzine being separated there- 
from) Is now discharged Ol permitted to flow into the main receiver 
K, when it is subjected to the heat of the furnace L or, if desired, 
steam hay be employed in the same manner as at C. 

The receiver or pipe M underneath K and forming a part thereof 

21—27 
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is for the purpose of collecting and removing the residuum and sed- 
imentof the petroleum. Thecollection and deposit of the residuum 
and sediment is facilitated and forced by the action of the rotary or 
other agitator or stirrer N, which may be made and applied in any 
desired form or Way, as experience may show to be best, and if found 
useful the same may be introduced into and used in the receiver C; 
also, as shown in the drawing, the upper wings of N operate to agi- 
tate the petroleum and so to facilitate the evaporation and prevent 
foaming, whereas the lower wings of N operate more directly to 4 
cleanse the bottom of the receiver and Lo collect and force (being 
set and shaped for that purpose) the sediment and residuum into 
the lower pipe or receiver M, from which it may at any time be dis- 
charged or withdrawn without putting out the fire or otherwise in- 
terrupting the process of refining the oil. 
280 As the process goes on, the petroleum in the form of a vapor 
passes from the receiver K through the condenser O and is 
discharged In a condensed form at r. the exhaust pulp it operat 
ing, as in the case of the receiver C, to facilitate the evaporation by 


a 


removing the pressure from the receiver K. 
Claims. 


What we claim as our invention, and desire to secure by letters 
patent of the United States, is— 

First. We claim the combination of the receivers C and Kk with ’ 
the agitator N, and sediment receiver. M, substantially in the man- 
ner and for the purposes prescribed. — 

Second. We claim the combination of the parts U, K, I , N, and (), 
substantially in the manner and for the purposes deseribed. 

Third. We claim the use of the exhaust pumps Il and R in com- 
bination with the distilling and condensing apparatus deseribed, 
substantially In the manner and for the purposes set forth. 

JAMES PERKINS. 
WILLIAM IL. BURNET. 
Witnesses : 
DANIEL F. TOMPKINS. 
ELIAS TAYLOR. 


Examined and delivered.—C. F. 
2S] DEFENDANTS. Exutpit F. 
Unirep States PATENT OFFICE. 
HIluor Freury, of New York, N. Y. 
Improvement un Distilling Petrol Vii 


Specification forming part of Letters Patent No. 50571, dated Octo- 
ber 24, 1865. 


To all whom it may concern: 
Be it known that I, Huot Fleury, of the city and county of New 
York, in the State of New York, have invented a new and improved 


H. FLEURY. ~— 
Oil Still, 
No, 50,571. . Patented Oct. 24, 1865, 


er 
effin fete 


inventor: 
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mode of distilling and rectifying petroleum-oil; and I do hereby 
declare that the following is a full and exact description thereof, 
reference being had lo the accompanying drawings, and to the let- 
ters of reference marked thereon 

The nature of my Invention consists in the distillation of pe- 
troleum-oil by a vacuum, and its rectification by one single opera- 
tion, by means of the apparatus and process hereinafter described. 

A isa boiler in which the crude petroleum-oil is first put; B, 
double bottom, \ here the steum of a cre nerator Is caused to come: C, 

mptyving-tube, provided with a cock in order to allow the residue 
to flow out after the operation is ended: D, tube to allow the stream 
of condensed water to escape; E, tube through which enters the 
steam intended to heat the boiler A: F, serpentine intended for the 
condensation of petroleum-steam ‘daa pulp intended to cause the 
vacuum to take place in the boiler A, and which throws back the 
petroleum-oil through the tube H in the vase J, which is filled up 
to the line I with sulphuric acid at 66 
The oil, by going through the sulphurie acid, leaves in it the tar 
matters which would have been dragged along in the distillation. 
It then goes through the tube K, in order to pass through a solution 
of potash or of caustic-sor A, al 7. contained in the Vase M, which 
is filled up to the line L. The potash takes off the sulphurie acid, 
which would have been dragged along. The oil. purified in that 
manner, runs out through the tube N, where it has only to be re- 
ceived, and then the light to be separated from the thick oil. 

The advantage of this process consists, first, In operating the dis- 
tillation ata ve ry low lemperature, which prevents al first the de- 
com position of a certain quantity of oil, which always happens at 
the end of the distillation through the old Process ; second, the 
whole operation is made without any manipulation being needed 
for the treating of the oil with sulphuric acid or potash, as it used 
to be done hitherto: third, during all the treatment the oil 1s 
entirely screened from the air; fourth, the oil obtained through that 
process is perfectly white, without it being necessary to decolor It. 

What I claim as my invention, and desire to secure by letters 
patent, Is not the apparatus itself, but 

The new mode or process of distilling and reetifving petroleum- 
oil. as above at scribed, take 1) altogether, and of which the apparatus 
1s only ad necessary part. 

HUOT FLEURY. 

Witnesses : 

ARTHUR E. SHELDON, 
THOMAS KEESAN 


(Here follows diagram marked page 252.) 
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DEPARTMENT OF THE INTERIOR, 
Unirep STATES PATENT OFFCE. 
To all HeCPsons LO whom thy sé pore sents shall COTTIGC, Car eting: 

This is to certify that the annexed is a true copy from the files of | 
this office of thes vecitication and drawing in the matter of the let- 
ters patent eranted Henry P. Gengembre June 21, 1859, number 
24454, for improvement in oil still. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 30th day 
of June, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence the one hundred and sev- 
enth. 

LL. S.| EK. M. MARBLE, 


(Comm ISsL_one r. 
(ITere follows diagram marked p. 254.) 


250 Specification borming Part of Letters Patent No. 24454, Dated 
diene as. LSoo. 


To all whom it may contern : 

Be it known that I, Henry P. Gengembre, of Allegheny City, in 
the county of Allegheny and State of Pennsylvania, have invented 
anew and useful improvement in apparetus for the destructive dis- 
tillation of olelferous Lydd rals, such iis shale, bituminous slates, 
cannel coal, for the purpose of extracting therefrom oils and tars; 
and l do hereby declare that the follow ne isa full, clear, ana exact 
description thereof, I’ ference being had LO the annexed drawing, 
forming part of this specification, which is a sectional elevation of 
my improved apparatus. 

My invention consists in the combination and arrangement of the 
various parts of my apparatus, as hereinafter described, for the pur- 
pose of excluding the coal or other substance under treatment, as 
well as the product of distillation, from all contact with atmospheric 
air until it is fully cooled, and of creating and keeping up a strong 
and uninterrupted circulation of permanent gas through the retort 
or generator and condensing worm 1n a direction upposite to the 
course of the coal or other sub) ct of distillation, there by facilitating 
the generation of oleaginous vapor and increasing the yield of oil 
and diminishing the relative quantity of permanent vas: also in 

the use of an L-shaped retort, furnished with charging boxes so 
YS arranged and constructed as to prevent the access of anv at- 

mospheric air to the interior of the retort, and the combina- 

tion therewith of a coal crusher at that point of the retort 
where its contents are CX Pose dtoa slight degree of heat, sufficient 
to volatilize the lighter oils. : 

To enable others skilled in the art to make and use my improved 
apparatus, I will proceed to deseribe tts construction and operauion : 
In the drawing a is a cylindrical retort made of fire-clay, iron, 
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brick or other suitable material, though I prefer the use of a clay 
retort as being more susceptible of an uniformly low degree of heat, 
such as 1s hecessary for the generation of oleaginous Vapor as dis- 
tinguished from permanent gas. This retort a is set in a suitable 
furnace, 6, in a slightly inclined or nearly horizonal position, the 
frout or fire end of the retort Lye lth gr low r than the rear end, which 
is farthest from the fire. ‘This retort projects atits front end beyond 
the wall of the furnace, and this projecting end of mouthpiece e¢ of 
the retort May be made of iron and fastened to the body of the re- 
tort. A perpendicular spout, d, connects with the mouthpiece ¢ and 
opens Into the retort; the lower end of the spout d being open 1s im- 
mersed in a trough, e, of water so as to form a water joint, allowing 
the discharge into the trough e of the coke or residuum of the sub- 
stance under treatment and yet excluding the air from passing up it 
into the retort. 

Immediately back of the mouthpiece ¢ and at the front end of the 
body of the retort a is the fire chamber f of the furnace, which 
is so arranged that the heat and flame pass back and all around 
the body of the retort; at the rear end of the retort @ and con- 
nected with it is an upright conical tower, g, constructed of 
iron, Which is set in an upright continuation of the furnace 
in such a manner that the heat and flame of the furnace 

pass around it, the smoke passing out near the top into 
284 the chimney at h. This tower q rises above the Lop of the 

upright part of the furnace, as seen at 7, and terminates at 
its upper end in a horizontal table, 4, on which is the charging box 
li’, which slides back and forward on the table & over the orifice of 
the tower g. The charging box has two separate compartments, 
each furnished with a tightly-fitting lid. When the compartment 
/ is over the orifice of the tower g its lid is kept closed, which shuts 
lip) the orifice and prevents the admission of any atmospheric air; 
but the other compartment, /’, not being In communication with 
the orifice of the tower, may be filled with coal or other substance 
to be distilled, ready to charge the tower, which is effected by shift- 
Ing the box over to the other side of the horizontal table 4, when its 
contents are discharged into the tower g of the retort, and the com- 
partment / is in its turn ready to receive a charge to be fed into the 
tower when nec ssary. At the bottom of the tower g, which is the 
rear end of the horizontal retort a, Is placed il revolving crusher, Ht, 
rigidly attached to and revolving with the shaft n, which passes 
through the centre of the cylindrical horizontal retort a. This shaft 
n passes through the front end or mouth-piece ¢ of the retort, and is 
caused to revolve by power applied te the cog-wheel or drum o. The 
shaft n 1s furnished with vanes, i 7, ete., which project at right angles 
from the shaft at intervals throughout its length. These vanesi are 
set so that the flat surface of each is in a plane not at right angles to 
the axis of the retort, but slightly inclined, so as not only to stir the 
contents of the retort, but also to move them gradually forward 
towards the front end of the retort, where the charge, as it is ex- 
hausted, is continually discharged through the perpendicular spout 
d. ‘The teeth of the crusher m are two inches in length, varying in 
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shape and number according to the nature of the coal to be 
288 treated, and set at an angle with the angle of the shaft, — as 

hot only to break up the charge, but to cause it to puss Into 
the horizontal retort a. The retort g has two or more exits, p p, at 
different points, to equalize the discharge of the volatile products 
and allow them to pass off without remaining longer than necessary 
exposed to the heat of the retort, which would tend more or less to 
convert them into permanent gas. 

‘These exits pp open Into a perpendicular pipe, q; which termi- 
nates below in the tank or main 7,in which the less volatile product 
of distillation and any tar which may be formed are collected. ‘The 
roose-neck gs serves to discharge the contents of the tank as dhey 
accumulate without allowing the entrance of any air. The pipe é 
carries off the oleaginous vapor which does not immediately con- 
dense in the tank r and connects with worm u wu in the refrigerating 
cistern v, where the condensible vapor is separated from the permia- 
nent gas, which latter rises through the upright pipe w, while the 
oil and other fluid products of distillation condensed in_ the refrig- 
erating worm wu pass off through the goose-neck s into any receptacle 
placed to receive them, while the entrance of the atmospheric air at 
this point also is by the goose-neck effectually prevented. 

The permanent gas passing through the pipe w enters the washing 
vessel 2, which is kept nearly full of water. The diaphragm y im- 
mersed in the water, being made with transverse ribs, causes the gas 
to pass up and down through the water before it reaches its exit at 
the pipe z. The pipe zis closed at top by a valve, a’, which opens 
upward into the cylinder of an exhaust and force pump, 6’, with a 
solid piston, ¢’, by which the permanent gas is drawn off from the 
retorts through the series of pipes, worl, and washing vessel on 
each upstroke of the piston and forced through the pipe d’ on each 

down-stroke. ‘The pipe d’ connects the escape pipe e’ of the 
289 force pump U’ with the upright spout d at the front end of the 

horizontal retort a, so that the permanent gas, after leaving 
the condensing apparatus, is returned into the retorts in a contin- 
uous stream. The throttle valve /” in the pipe d’, near the spout d, 
serves to regulate the flow of gas into the retorts, and a safety valve 
h’ regulates the presence of the gas in the retorts and allows it to 
escape when it accumulates in too great quantity in the apparatus, 

In the trough of water e, just below the end of the spout d, is an 
endless serew, @’, which carries off the coke or other residuum of dis- 
tillation as it is discharged from the retorts through the spout d. 

Any convenient number of L-shaped retorts constructed as before 
described may be placed side by side, each having its pipe, g, termi- 
nating in the main or tank 7, which is made long enough to answer 
that purpose. The rest of the apparatus for condensing the oleag- 
Inous vapors and separating the permanent gas, if made corre- 
spondingly large, will treat the products of a series of such retorts. 

Having thus deseribed my improved apparatus for the extraction 
of the fluid products of coal and other oleiferous minerals or sub- 
stances by destructive distillation, I will briefly explain its opera- 
tion. 
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The coal or other substance to be treated being broken up into 
pieces is placed alternately in one or other of the compartments / or 
l’ of the feeding box, and is fed into the Lop of the tower retort by 
pushing the filled compartment over the mouth of the retort g. The 
tower retort is kept filled up to the top of the brick-work of the fur- 
nace not far from the top of the tower retort. The coal gradually 
sinks into the tower as it is fed into the horizontal retort a by the 
crusher m. 

The heat is, of course, greatest immediately over the fire 
29) which is at the front end of the horizontal retort a and grad- 
ually diminishes towards the rear end of the retort at the 
foot of the tower retort q, and grows still less towards the Lop of the 
tower retort. ‘Thus the coal at the tower. retort 1S ex posed to but 
slight heat, and as it sinks in the retort it is gradually subjected to 
an increased degree of heat, which, at the bottom of the tower re- 
tort, where the crusher is situated, is sufficient for the volatilization 
of the lighter oils. The coal in the tower retort is thus gradually 
heated, and some of the oleaginous vapor is driven off and escapes 
through the exits p p before the coal leaves the tower. This heat- 
ing of the coal has the effect of rendering it very easy to break up, 
so that the crusher readily divides it into small pieces before it 
enters the horizontal retort a. The coal thus descends through the 
tower retort, passes into the horizontal retort, and when exhausted 
of all its volatile particles the coke or other residuum is discharged 
through the spout d into the trough of water e and is carried off by 
a screw or conveyor, @’. 3 

During the whole time that this process of distillation is being 
carried on, and which may be continued with intermission, there Is 
a stream of permanent gas which is forced by the air pump or ex- 
hauster )’ through the pipe d’ in the direction of the arrow, and 
which enters the spout d just below the mouth-piece ¢ of the retort a, 
the quantity of gas introduced being regulated by the throttle vaive 
f’. ‘This stream of permanent gas thus forms a strong and continu- 
ous current passing through the retort, and entering the hottest 
part of the retort and passing through the hot coke or residuum it 
becomes itself heated and greatly facilitates the generation and lib- 
eration of the oleaginous vapors from the coal. This current of 
heated gas is forced through the coal in the retorts in a direction 
opposite to that in which the coal is travelling, and, passing up- 
ward and through the exits pp, carries with it the oleaginous 

vapors, which thence pass down the pipe gq into the 
291 tank r. Here'the heavy oil which is condensed by passing 
through the pipe g is deposited, with any tar and other heavy 
products of distillation, which are drawn off through the goose-necks. 
The vapors thence pass through the worm u, in the refrigerating 
cistern v, and all the condensable products are deposited in the bottom 
of the pipe w, and pass off through the goose-neck s’. The perma- 
nent gas thence passes through the water vessel, where it is well 
washed by passing around the ribs of the diaphragm y, and thence 
into the exhauster b’. 
The pump or exhauster b’, by drawing the gas from one end of 
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the apparatus and foreing it in at the other, causes the current of 
gas to flow rapidly through the apparatus and thus carries off from 
the retorts the vapors as soon as generated, thus removing them as 
speedily us possible Irom the heat of the retorts and preventing their 
being converted into permanent gas, which is very apt to occur if 
they are long exposed to heat. 

| have deseribed the exhauster used by me as a foree pump, but 
any other well-known device may be employed to produce a similar 
result. 

Having thus described my improved apparatus for the dry dis- 
tillation of coal and other oleiferous substances, | do not claim 
therein as hew the use of cylindrical retorts, nor the use of hori- 
zontal shafts with contrivances thereon for agitating or moving 
forward the contents of the retort, neither do I claim originality in 
the use of the mouthpiece e of the retort and spoul d. nor in the 
erusher itself considered or otherwise than in the posit 1) ana COT - 
bination hereinbefore described, nor in the pump for exhausting the 
apparatus and forcing the gas. 

But what | do claim as my Invention, and desire to secure by 

letters patent, is: 
292 lirst. The use of an L shaped retort combined with charg- 

ing boxes, crusher, and discharging tube as deseribed cap- 
able of beng subjected LO a degree of Lemperature at the end 
of the horizontal part al which the residuum of the substance 
under treatment is discharged higher than at the upright part at 
which the coal is charged, the whole so arranged as to avoid the ad- 
mission of almospherie alr. 

Second. The combination with my retort constructed substantially 
iis hereimbefore deseribed, of ii crusher suited Lo the material Lo be 
distill d, placed within the retort at a point intermediate between 
the points where the heat is highest and lowest, for the purpose of 
breaking up the coal or other substance before the process of distil- 
lation is complete. : 

i. PP. GENGEMBRE. 

Witnesses: : 

J. MASLIN COOPER 
MARTIN G. CUSHING 


Ex’d: E. Mck., C. FE. A 


(Ilere follow diagrams marked pp. 295 & 294.) 
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295 DEFENDANT’s Exurpir H. C. B. H., Sp Ex’r. 
UNITED STATES PATENT OFFICE. 
ITerpert W. C. Twepp te, of Pittsburgh, Pennsylvania. 
Improved Apparat 3 for Distill uy (val-Oil and Other Substances. 


op citication forming part of w LLers : autent No. o4to24. dated eb- 
ruaryv 4, 1SG2Z: r lesue No. 2404. dated November 27, 1866. 


To all whom it may coneern : 

Be it known that I, Herbert W. C. Tweddle, a citizen of England, 
and resident of Pittsburgh, in the State of Pennsylvania, have In- 
vented a new and useful improvement in the process of distillation 
of petroleum and ether hydrocarbon oils or fats of any description ; 

1 I do hereby declare that the following is a full, clear, and exact 

deserin tion of my said invention, and of the apparatus which | 
employ Im its por actical app lica nape 

My invention consists in distilling petroleum and other hydro- 
carbon oils and fats under a vacuum or partial vacuum, In combi- 
nation with the use of steam for producing the vaporization of the 
article LO be’ distilled : also. 1) the use of superheated steam for 
distilling hydrocarbon olls and fats under a vacuum or partial 
vacuum. 

The principal objects of mv invention are to conduet the opera- 

° tion of distillation at a lower and more uniform degree of heat than 
is required by the ordinary modes of distillation, and to remove the 
danger arising from the direct application of fire to the stills con- 
taining the oil to be distilled. 

In the distillation of petroleum by means of fire applied to the 
stills, the heat requires to be run up to from 530° to 580° Fahren- 
heit, in order to distill over the heavy products at the latter part of 
the operation. Such a high heat Injures the stills and causes them 
to leak, and many serious accidents have occurred from this and 
other causes incident to the proximity of fire to these highly- 
inflammable oils and the gases generated therefrom in the process of 
distillation. It is also very dificult LO regulate the heat of a furnace 
so us to carry on the distillation to the best advantage, and the con- 
sequence is that a large amount of oil is lost by the destructive 
distillation of the oil and the formation of permanent gas. 

If the process of distillation is carried on under a vacuum or 
partial vacuum, the heat required is considerably less, being only 
about 380° Fahrenheit in cases where 580° would be required 
without the vacuum. 

To obtain the degree of heat (say 380° Fahrenheit) required at 
the latter stages of the process of distillation by the use of steam, 
it Is hecessary to have il pressure of about two hundred pounds 
to the square inch in the steam-generator, which is fraught with 
danger, and is liable to injure the steam-pipes and still, and cause 

22—27 | 
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leakage. Thus, although the heat produced by steam is much 
miore benefic! al, so tar as the effect on the distillate is concerned, 
the difficulty and danger attending the production of the high 
temperature required at the latter part of the operation, even if a 
vacuum is created in t we still, renders its adoption in this way un- 
advisable. By superheating the steam, however, this difficulty is 
effectually surmounted, vase di much less pressure is required, so 
that by the use of SU pe rheated steam, in combination with a vacuum 
or partial vacuum, I am enabled to distill over the heavy products 
of distillation of pet troleum and other oils, and at the same time 
avoid, In a yreat degree, the decom position of the oils into non- 
condensable gas and the elimination of solid carbon in the shape 
of coke or tarry residuum, which is deposited in the bottom of the 
stills when fire heat is employed. 

The apparatus employed may be variously constructed and ar- 
ranged, and the vacuum may be produced by means of an air- 
pump, water-column, or by means of the device hereinafter de- 
scribed. 

‘l’o enable others skilled in the art to make use of my invention, 
I will proceed to describe the apparatus which I use for this pur. 
pose, referring to the accompanying drawings, forming part of this 
specification, In which— 

igure 1 is a perspective representation of my apparatus. Fig. 2 


a 
’ 


is a longitudinal sectional elevation through the line « in Fig. 1. 
hie. 3 is a tre a. sectional elevation through the line z z In 
Mig. 1. Fig. 4 is a perspective representation of the coil of steam- 


pipe det tected wn the still. Fig. 5 is a perspective view of the 
distributer. Fig. 6 is a vertical section through the line «& a2, 
ig. 5. 

Like letters refer to the same parts in all the figures. 

In the drawings, A is the foundation or base, on which the appa- 
ratus is set. Bis the still, which may be of any desired shape, set 
on a raised pedestal, C, to allow of the insertion of the waste-pipe 
KX into the bottom of the still, for emptying it when desired, and 

removing any residuum which may be deposited in the 
2 ~~ still during the process of distillation. The waste-pipe K is 

opened or closed by il stop-cock, h. Thestillis supplied with 
oil to be heated through the supply-pipe D, which is furnished with 
a stop-cock, a, to open or close the connection of the still with a reser- 
voir of oil placed in any convenient position, and with which the 
pipe Dis connected. KE isa distributer for the superheated steam, 
consisting of a central pipe and radial arms 4 }6,and a rim composed 
of segments of an annular pipe,e¢, attached to the extremities of the 
radial arms 6%. The radial arms 6 4 and rim-pieces ¢ ¢ are per- 
forated with small holes dd, to insure an equal distribution of super- 
heated steam in the interior of the still. From the dome G of tlre 
still B a goose-neck or pipe, H, conduets the products of distillation 
to the-eoil of condensing-pipes I 1, placed in a refrigerator or cold- 
water tank, J, into which tank a stream of cold water is continually 
running, an overflow pipe, g, being inserted into the side of the 
tank J, above the level of the pipes I 1, so as to keep them sub- 
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merged in) the cold water. The lows r end of the coll of condensing- 
pipes I I (farthest from the still) connects with a pipe, N, which 
opens into a short branch pipe, O, one end of which enters the top 
of the receiver L, and the other end enters the lop of the re- 
ceiver M, the stop-cocks 7 and ) serving to connect or discon- 
nect either of the receivers Land M with the flow-pipe N. By 
this arrangement the distilled o1] runs Into ohne or other of the two 
receivers L, and M, as may be desired. The receivers Land M 
meaty be placed side by side on a stand, C’, and the pipes P and i, 
furnished with cocks & and /, respectively, serve to draw off the dis- 
tilled oil from the receiver. 

Fig. 4 represents a coil of pipe, I, inserted in thestill B, as shown 
in Fig. 2, so as to be covered by the oil to’ be distilled. This coil is 
heated by steam introduced through the cock éat one end of the 
pipe, and passing out when necessary at the blow-pipe /, at the other 
extremity. 

The .device which I employ for producing a vacuum or partial 
vacuum in the receivers is shown in Figs. land 3. Con secting the 
two receivers Land M is a short pipe, 5, opening at one end into 
the receiver L, and at the other end into the receiver M, fur- 
nished with stop-cocks o and p, by opening and closing which 
the vacuum apparatus is connected with one or other of the 
receivers, at pleasure. On the branch pipe 8, between the stop- 
cocks 0 and p, is placed a short vertical pipe, s, which opens into 
the pipe S at its lower end. This pipe s is surrounded by a hollow 
lobe, {so that the extremity of the pipe &, which Is slightly laper- 
ing upward, is situated in the cavity of the globe, above its center. 
On top of the globe ¢ is a funnel, R, the lower end of which enters 
the cavity of the globe f, the mouth of the funnel at its lower end, 
at v, flaring outward slightly, as seen in Fig. 3, and extending down 
to and immediately over the top of the pipe s. On one side of the 
globe ¢ is a pipe, T, for admitting live steam into the cavity of the 
globe, which pipe is furnished with a stop-cock, q, for shutting off 
the steam when the vacuum apparatus is not required to be In oper- 
ation. 

When steam is admitted through the pipe T into the vacuum- 
globe ¢, it rushes up through the funnel R, all around the mouth of 
the upright pipe s, with so much force as to draw out the air or gas- 
cous contents of the branch pipe S. and also from whichever of the 
receivers L or M may be in connection with it. This also produces a 
vacuum through the condensing-pipes I I, which are connected by 
the pipe N with the same receiver, L or M, that is in connection 
with the vacuum apparatus, and also in the still B. Air-cocks m 
and n are placed one on top of each of the receivers L and M, to 
adinit the atmospheric air into the receivers whenever it is desired 
to destroy the vacuum, for the purpose of checking the distillation 

or of drawing off the distilled oil from the receivers. 

The operation of my apparatus is as follows: When the still is 
charged with oil to be distilled, and one of the rece ‘ivers L or M, 
being empty, is connected, by opening the cocks, with the branch 

pipe O and condensing-coils I I, steam at from 80° to 120° Fabren- 
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heit is admitted into the coil Ff to vaporize the oil in the still B. At 
the same time the vacuum apparatus Is connected with a receiver 
which is in use (which is disconnected from the other), and steam is 
admitted through the pipe T, which produces a vacuum (more or 
less perfect) through the receiver, refrigerator, and still. By means 
of the withdrawal or reduction of the atmospheric pressure thus 
effected the distillation progresses very rapidly at a low temperature 
compared to that whi I would otherwise be req ulred., 

When all the oil is distilled which will piss a rat the heat first 
employed | increase the temperature up to about one hundred and 
twenty pounds pressure to the square inch, after which [ commence 
Lo use superheated steam, DY which means I can safely attain any 
degree of heat which is requisit to distill the heavier oils rethalh- 
Ing undistilled at the ce eree ol heat previously emploved. 

The steam may be superheated in any — manner. The 
coil I may be used for heating t the oil with steam up to distilling 
temperature, and afterwards the steam- list ributer i, for carrylng on 
the distillation, er either of ean in alone, may be used, as may be 
preferred. 

When either of the receivers, No or M, Is filled, its connection 
with the still and with the vacuum apparatus is shut off, and the 
other receiver is put In connection with the apparatus, so that the 
filled receiver may be emptied without stopping the operation, 

In addition to the advantages already stated as resulting from my 

improvement, the oil resulting from (distillation by the pro- 
27 Cess de scribe dj s alm mst entre ly cle void of the acrid and uUli- 

pleasant odor of fire-distilled vils, and is almost colorless. 
The quantity of illuminating oil thus produced from a given amount 
of crude petroleum is greater by from twelve to fifteen per cent. by 
my process. 

My apparatus will last much longer than stills to which fire heat 
is directly applied. There is much less danger of leakage, as the 
vacuum causes pressure on the pipes from outside; and the frequent 
stoppage of the works, caused by the burning of the stills where tire 
is used, Is entirely obviate dl. t Is also il ereal advantage, incident 
to the dispensing with the use of fire under the stills, that the pro- 
ducts of distillation may be safely discharged at a point near to the 
stills, so that the whole apparatus can be compactly located, and be 
ali under the eye of the workman. 

Having thus described my imp ovement, what [ claim as my in- 
vention, and desire to secure by letters patent, is— 

1. Distilling hydrocarbon oils, such as petroleum and other sub- 
stances, under a vacuum, or partial vacuum, by the use of steam, 
for producing the vaporization of the article to be distilled. 

The use of superheated steam, in combination with the ap pe 
ment of a vacuum or partial vacuum, for the distillation of pe- 
troleum and other hydrocarbon oils, and similar substances. 

The combination of a steam vacuum apparatus, constructed 
substontially us hereinbefore described, with the oil-receivers L and 
M, for the purpose hereinbefore described. 
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The combination of the vacuum apparatus hereinbefore de- 
scribed with the steam pipe or pipes in the interior of the still, and 
with the still, for the purposes hereinbefore described. 

In testimony whereof I, the said Herbert W. C. Tweddle, have 
hereunto set my hand. 
HERBERT W. C. TWEDDLE. 
Witnesses : 
A. S. NICHOLSON. ' 
GEORGE H. CHRISTY. 


(Ilere follows diagram marked p. LYS.) 
2) DereENDANTS Exuipit I. C. B. H., Spl Ex’r. 
UniTepD States PATENT OFFICE. 
Po il. Vanper Weype, of Philadelphia, Pennsylvania. 


Improvement mn Distilling Petrol mon and Other Liquids. 


Specilication forming part of Letters Patent No. 58005, dated Sep- 


tember 11, 1S66: antedated August S. 1S66. 


To all whom it may concern: 
Be it known that I, P. H. Vander Weyde, chemist, of Philadel- 
phia, in the State of Pennsylvania, have invented an improvement 
1 distillation, the nature of which consists, first, in a tubular con- 
denser, through which the vapor is drawn by a steam-jet, centrif- 
ugal blower, or othe r contrivanes applied al the up) per ¢ exit of the 
tube usually intended ior the CSCAPM ol the non-cor vale nsab le fuses 
causing thereby a partial vacuum in the tubes and hastening the 
entrance of the vapor from the still in the same, which may he still 
more promoted by stop-cocks admitting air or passing In said non- 
condensable gases or other escaping vapors or steam, and thus driv 
ing on and condensing more rapidly all vapors; second, in provid- 
ing the tubular condenser with eight, nine,ten, or more or less, exits 
the condensed produets, distributed at different distances through 
Its whole le neth, so as to separate at onee the products of different 
volatility and not mix them, as thus far was necessarily the case 

The following Is il correct 7 scription of this invention, which 

ll enable all others skilled in this business to make or use it, ref- 
crehnce being had LO the accom pans Ing drawings. 

A is the still, of the usual form, provided with a dome, B, and a 
stop-cock, K, opposite the exit Y, and intended to admit, as well 
the other stop-cocks € at t the Opp Site end of the still. “alr or steam, 
or gases and vapors escaping from the tube V. H is a glass tube 
Indicating the height of the liquid in the still, ard W il brick wall 
separating the fire-room from the rest of < establishment. 

The OPM ration of the still is intended to he econtil uous > therefore 
a feeding-tube, G, conducts the crude oil or other substance In the 
still, after it has passed throug rly ( ', containing the hot condensing- 
water, entering at D and escaping at E. This crude liquid ascends 


; 
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by the pressure in the column F through the coil C, and passes finally 
along or around the still A, in order to be heated before entering. 


During this heating process Vapors will arise and enter the still, as 


the direction of this tube is continually upward from FE to G. 

The condenser 1s constructed of a rectangular water-tank filled 
with a number of straight iron tubes of the same length, connected 
abl one end ly il U and at the other end by il square cast-iron box, 
which is the principal feature of this invention, and therefore repre- 
sented Ohl a larger scale in lig. L This box serves to collect “und 
separate from the Vapors all liquids condensed thus far, and LO lead 
them, by O, X, and P, to their reservoir, and to give occasion to the 
non-condensed, and therefore more volatile, substances to pursue 
their course through the rest of the condensing tubes. 

The box N MM, ig, L. has [Iwo openings il the Upper part aft the 
back—one to admit Vapor and liquid, the other Lo discharge alone 
vapor. ‘The liquid is discharged from the box in front through O 
and X, and in order to cause liquid particles floating in the Vapor 
to remain in this box,and to guard against them being mechanically 
carried onward with the vapors, a vertical wire-gauze is contrived, 
dividing this box into two parts between the two openings, so that 
all the vapor passes, as it were,through a sieve, and is more perfectly 
freed of liquid particles. 

The tube T admits, as usual, eold water to the hotttom of the tank, 
and it hasits exit atthe opposite upper end of the tank, at D. and serves 
then, as before remarked, to heat the ascending column entering the 
still. Itis clear that by this arrangement the least volatile pro- 
ducts, being first condensed, will collect in the box N, and by the 
tube X pass to the reservoir S for lubricating-oil. The more volatile 
portions will continue their course and gradually condense in the 
rest of the tubes, and we will find in the different successive boxes 
liquids of different degrees of volatility, till, finally, the most vola- 
tile substance will not be condensed before reaching the last box, M. 
This box is provided with the usual tube for the escape of the non- 
condensable gases, made, however, of ” » same ealiber as the other 
tubes. At its lp) per part if 1s wide rT, dep of the ap ile itus for 
exhausting, which may be an alr- sani r r simply a steam-pipe, V, 
in its center, blowing a jet of steam upwi i This steam, carrving 
with it the air in the tube, causes a partial vacuum behind it, ane 

conseque ‘ntly a strong draft, in the same manner as it ‘is pro- 
U0 dueed in the smoke- -pipes of locomotive- engines ; and in erder 

that this partial yacuum shall act on the whole le ngth of the 
condensing-tubes and still, the connections of the tubes X X with 
the reservoirs are air-tight or hermetically-sealed ; and before any 
liquid from the reservoirs can be drawn off the exhaust in V V is 
temporarily suspended. If an air-pump is used, its exit with safety- 
Vi alve may be connected with the stop- COC ‘ks kk to drive in the Ve apors 
escaping in V,or V may simply be connected with the stop-cocks 
IX, and the air-pump be placed between the still and condenser. 

Finally, in order to lead the different liquids to their proper reser- 
voirs, the connecting-tube P is provided with a stop-cock between 
each of the descending tubes X A, so that if some kinds of petroleum 
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produce much light oil, two or three of the tubes X may be con- 
nected with R; or if, to the contrary, the petroleum produces much 
heavy oll, two or three of the long r tubes X | a at the outer ex- 
tremity of r. may be connected with the tank S. The product of 
the middle portion, being always free from the too heavy and too 
light portions, runs always in the middle tank, Q. The quality of 
each portion descending through each tube X niay be tested by 
samples drawn off by the small cocks in the bend O. It is clear 
that by this my arrangement we succeed to separate by one single, 
very rapid, and continuous distillation any kind of petroleum or 
other substance In products of graduated different volatility, which, 
by the stop-cock nn the connecting-tube ¥ we nay at once mI1xX, as 
hecessary, or separate, if we choose. 

What I claim as my invention is— 

1. The production of a partial vacuum by suction produced in 
the still by a pump, either between it and the condenser, or at the 
end of the tube intended tor the escape of the non-condensable 
products, which vacuum may be filled by those non-condensable 
products—vapor, air, or steam—led to and admitted from the other 
end of the apparatus, provided with a safety-valve. 

2. The peculiar arrangement of the fractional condenser and its 
collecting and separating boxes, producing at one single operation 
liquids of different degrees of volatility, as above described. 

3. A series of stop-cocks at different places in the still and con- 
denser, for the purpose of admitting a current of air, or of conduet- 
ing the escaping gases and yapors or steam over or through the 
liquid during the process of exhaustion. 


P. H. VANDER WEYDE, M. D. 


Witnesses: 
EDMUND WILCON. 
ALONZO P. RUTHERFORD. 


SO] DEFENDANTS Exutpit J. 


DEPARTMENT OF THE INTERIOR, 
United STatres PATENT OFFICE. 
To all Persons to whom these presents shal] come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the specification and drawing in the matter of the let- 
ters patent granted E. N. Horner January 25, 1859, Number 22727, 
for improvement in oil still. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 50th day 
of June, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. 

[h. 8. | Kk. M. MARBLE, 


f ommissioner 


(Here follows diagram marked p. 302.) 
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203 Specification Forming Part of Letters Patent No. 22727, Dated 
Jan. 25, 18%. 


To all whom it may concern: 


Be it known that I, Ik. N. Horner, of New Brighton, in the county 

of Beaver and State of Pennsylvania, have invented a new and use- 

ful improvement in the process of extracting oil from coal, 

5304 shale, and other minerals, and I do hereby declare the fol- 

lowing to be a full, clear, and exact description thereof, refer- 

ence being had to the annexed drawing, forming part of this speci- 
fication, in which— 

Figure 1 isa longitudinal section of the retort which I use for 
extracting oll. 

igure 2 is a transverse section of the retort. 

My improvement consists in the-use of a mixture of cream of 
tartar, common salt, and slaked lime in the prime condenser, 
whereby the oil is condensed and separated from the water and the 
gas, Which would otherwise be apt to ignite, is rendered uninflam- 
mable, and is partly condensed, while the sulphurous vapor is sepa- 
rated and passes away. 

To enable others skilled in the art to make use of my improved 
process I will proceed to deseribe it more minutely in detail,and in 
SO doing I will describe the process as applied to shale, which re- 
quires thrice the time in treatment that the bituminous coal does. 

The shale, coal, or other article under treatment is first broken 
up into small pieces and then placed in the retort a, figures 1 and 
2, through the door 6. The retort is evlindriecal, and made of iron, 
and is placed over a furnace, ¢c, so arranged that the heated air from 
the furnace passes all around the retort before escaping through the 
flue d into the chimney €. 

This retort is filled nearly full, space being allowed for the swell- 
ing of the material during the process of distillation, and the-door 
is then tightly closed. The vapor which passes from the shale es- 
capes through the exit pipe, whence it passes into an upright 
prime condenser (not shown in the drawings). This prime con- 
denser 1s made of strong sheet Iron, and may be about four feet 

high and two feet in diameter. 
305 The pipe from the retort enters this prime condenser about 

eighteen inches from the bottom. On top of this prime con- 
denser is a cap or covering with a bent neck, which contracts rap- 
idly into a tube with a small orifice, through which the sulphurous 
vapor escapes. A small pipe opens into this prime condenser about 
one inch from the bottom, and thence passes to a worm in a cooler 
filled with cold water, by passing through which the oil is cooled. 
rom thence it passes into a separating chamber, where the oil is 
separated from the water of the condensed steam and is drawn, vif 
in a finished condition. 

After the shale has been exposed to the roasting process in the re- 
tort for about twenty-four hours the vapor which passes from it will 
be found to become somewhat yellow, having previously been white. 
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It is now time to subject it to the action of steam, in order fully to 
extract the oil froin the mineral under treatment. This heated 
steam forces its way through the mass of roasted shale in the retort 
and extracts trom the heated iiss the oleaginous particles, carry- 
ing them off in the form of vapor. This continues for about eight 
or ten hours, when the whol charge becomes exhausted and the 
steam is cut off from the retort, which is then opened end recharged 
with shale 

The oleaginous vapor thus extracted by: the steam passes through 
the tube f into the prime condenser before described. On the bot- 


| | 


tom of this condenser is piiced a mixture of cream of turtar, com- 
mon salt, and dry slaked lim About one ounce of the cream of 
tartar and two pounds each of the salt and lime suffice for one 
charge. When the oleaginous vapor passes into the prime con- 
denser the presence of the mixture of cream of tartar, salt, and lime 
causes the separation of the steam from the oil and condenses 
O06 the inflammable gas or extracts the oil from it and deprives 
it of its inflammable quality. The fumes of sulphur, which 
the oleaginous vapor contained are in like manner s parated, and 
being lighter than the cond Tse d steam and oleaginous Vapor, pass 
out of the Lop of the condenser through an orifice in its neck. The 
o1] and water thus separate Lana thre prime cond nser flow out through 
a small pipe near the bottom of the condenser, and through a worm 
(with which that pipe Connects) Nn the cools ve the Worth and cooler 
being such as are ordinarily used in distilling apparatus. 
After passing through the worm in the cooler the oil and water, 
cooled and fully condensed, pass into a separating tub; the water 
being, of course, of greater sy ellie gray ity, falls to the bottom, and 
the oil rising on top of it, is readily drawn off. 

What I claim as my invention, and desire to secure by letters 
patent, Is— 

The use of a mixture of cream of tartar, common salt, and slaked 
lime, for the purpose of cond Hsing the oleaginous Vapor produced 
by the dry distillation of coal, shale, or other bituminous minerals, 
extracting the oil from the gas, and depriving the fas of its inflam- 
mable quality, and throwing off the sulphurous vapor.in the manner 
hereinbefore le scribed. 

In testimony whereof I have hereunto set mv hand this seventh 
day of June, A. 1) 1SO6. 


kN. HORNER. 


Witnesses : 
W. BAKEWELL. 
MARTIN G. CUSHING. 


Ex’d: H. M. H., BE. M. M. 
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307 DEFENDANT'S Exutpit K. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the bound 
volumes of this office of the specifications and drawings In the mat- 
ter of the English letters patent granted William Armand Gilbee 
December 27, 1858, number 2058, for “improvements 1n treating 
fatty bodies and in the apparatus employed therein.” 

In testimony whereof I, f. M. Marble, Commissioner of Patents, 
have eaused the seal of the Patent Office to be affixed this 50th day 
of June, in the year of our Lord one thousand elght hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. 

[u. s.] Kk. M. MARBLE, 


Com WiiSStLONCT. 


SOS A. D. 1858, 27th December, No. 2958. 


Distilling Fatty Bodie 8. 


Letters patent to William Armand Gilbee, of No. 4 South street 
Finsbury, London, patent agent, for the invention of “ improve- 
ments in treating fatty bodies and in the apparatus employed 
therein,’ a communication sealed the 17th June, 1859, and dated 
the 27th December, 1858. 


Specification in pursuance of the conditions of the letters patent 
filed by the said William Armand Gilbee in the Great Seal Patent 
Office on the 24th June, 1859. 


To all to whom these presents shall COMmMC [. William Armand Gil- 
bee, of No. 4 South street, Finsbury, London, patent agent, send 
greeting : 

Whereas her most excellent majesty, Queen Victoria, by her let- 
ters patent bearing date the twenty-seventh day of December, in the 
year of our Lord one thousand eight hundred and fifty-eight, in 
the twenty-second year of her reign, did, for herself, her heirs, and 
successors, give and grant. unto me, the said William Armand Gil- 
bee, her special license that I, the said William Armand Gilbee, my 
executors, administrators, and assigns, or such others as I, the said 
William) Armand Gilbee, my executors, administrators, and assigns, 
should at any time agree with, and no others, from time to time and at 

all times thereafter, during the term therein expressed, should 

309 and lawfully might make, use, exercise, and vend within the 

United Kingdom of Great Britain and Ireland, the Channel 

I<lands, and Isle of Man an invention of “ improve me nts in treating 

futty bodies, and in the apparatus employed therein,” a communi- 

cation from a foreigner residing abroad, upon the condition (amongst 
o.hers) that I, the said William Armand Gilbee, my executors or 
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administrators, by an instrument in writing under my or their or 
one of their hands and seals, should particularly deseribe and ascer- 
tain the nature of the said invention and in what manner the same 
was to be performed, and cause the same to be filed in the Great Seal 
Patent Office within six calendar months nextand immediately after 
the date of the said letters patent: 

Now know ye that I, the said William Armand Gilbee, do hereby 
declare the nature of the said invention, and in what manner the 
same 1s to be performed, to be particularly described and ascertained 
in and by the following statement, reference being had to the draw- 
ing hereto annexed and to the figures and letters marked thereon— 
that is to say: 

The invention communicated’ to me consists, first, in distilling 
neutral fats and fat acids at a regular temperature, between six hun- 
dred and sixty degrees to six hundred and seventy-eight degrees 
lahrenheit, Wn superheate | steam. 

Secondly, in the employment in the distillation of neutral fats 
and fat acids of an air pump working with an Intermittent motion 
In connection with the ordinary still and refrigerator for extracting 

the gases of distillation from the still as soon as formed, and 
310 by which (air pump) a regular temperature between six hun- 

dred and sixty degrees and six hundred and seventy-eight 
degrees Fahrenheit is maintained, the loss of material by the ord1- 
hary process in great part avoided, and a good product obtained. 

by the ordinary process, all neutral or acid fats previously heated 
toa maximum temperature of seven hundred degrees Fahrenheit, and 
afterwards submitted to distillation with a current of divided and 
heated water, steam will distill and will furnish fatty acids, more or 
less colored. This distillation, however, is attended with the pro- 
duction, first, of acroleine, the vapor of which irritates to a high 
degree the eves and re spiratory organs of the workmen; secondly, 


—_ 


of carburetted hydrogen, the formation of which causes a consider- 
able loss of raw material The production of acroleine and forma- 
tion of carburetted hydrogen will increase if the temperature be 
raised to seven hundred and twenty-one degrees Fahrenheit and 
above, and also if the disengaged gases or vapors are kept a long 
time exposed to this temperature; therefore, as this increase of tem- 
perature always takes place in practiee by the means known and in 
practice, this process is very imperfect. 

Long and repeated experiments have led to the discovery that 
these defects might be removed if the temperature in the still were 
maintained at between six hundred and sixty degrees to six hun- 
dred and seventy-eight degrees Fahrenheit, and if at the same time 
the gases formed in the still were rapidly removed. I have attained 

this object by means of an intermittent vacuum, in which I 
311 maintain the temperature of the matters to be distilled and 

that of the overheated steam between six hundred and sixty 
degrees and six hundred and seventy-eight degrees Fahrenheit by a 
regular discharge of the distilled gases as soon as formed by means 
of the air pump, the action of which should be regulated: according 
to the quantity of gas produced. 
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The Inspection 0] the thermometer ana the nature of the sub 
stances run of allow QO] thie auscertalning ana revulating Ol the lli- 
termittent motion of the prultaay, aie Wil ‘hous elt eted bY means ola 
series of pull ys of a conical form, or by other suitable Tike ‘hanical 
means. In this way avold tha Carrying over of the fi LLY brocde “. 
which might l’é sult Prom a compl te vacuuln arising irom ah eCXcess, 
and more especially from the continuity Ol the exhaustion ‘The 
Intermittent action of the pulnp prevents the Vapors trom remain- 
Ing stationary in the vacant part of the still and from becoming 
ove rheated, and thus the equilibrium 0] ler perature between the 
fatty bode anid the Vapors ls obtained. 


Lhe scription ol the Drau Lng. 

A, furnace with two compartments, each provided with a fireplace 
and ash box ; in the first compartment is a worm composed of a 
double row of iron pipes, @ a, arranged between two vaults; in the 
second compartment is placed the still B, with in gps Ss: aaa 
a, worm for Sup rheating tha water, vapor, or ‘am necessary tor 
the distill. ition, the water being supplied irom a steam boiler placed 

as close iis possible LO thas ‘ furni ice A : hy. D be with ‘ cock for 
ol2 the introduction of the steam from the boiler into the worm 

aaaa;C,a pyrometer for indicating the temperature of the 
furnace in the first compartinent, and also the temperature of the su- 
perheated steam when it enters the still; d, pipe provided with a tap 
for conveying the SU po rheated steam from the worm aa Into the 
still I; this pipe descends obliquely inte the still, and has at its 
lower extremity a rose or head, which Is serrated at the edges for the 
purpose fret. aon water steam, this rose resting on the bottom 
of the still or a ppPRITALUS | e, thermometer for indicating the degree 
of heat ye the fatty sme rs in the still, and heated by means of the 
furnace in the second compartment; /, gauge for indieating and re (y- 
ulating the action of the air pump; g, pipe having a double branch 
or LOp, each branel Ly bic provide d with il Lap) The lowe ee na of 
the pipe g extends at arly LO the L) Ltom of the dpparatus, 

The liquid fatty bodi S ire caused to enter through One of the 
branches when it is desired to charge the apparatus, the other braneh 
being for the purpose of drawing oll the tar produced at se opera- 
tion, Whieh it ts necessary to do before recommencing; g g, valve 
for shutting off communication between the still and the refrigera- 
tor when the tar is being drawn off: C, large tub or vat. serving as 
a refrigerator; this tub, which should always be filled with water, 
contains a metallic worm communicating with the still, and which 
is for the purpose of condensing the ep of distillation drawn 
up by the’ air pump: D, air pump for extracting the gas, which 

is in communieation with the lower part Ol the worm of the 

o 3 refrigerator, the action of which Is intermittent and should 
not produce miore than about halt a Vacuulin, and if may re- 
ceive its motion from any suitable prime mover 1n connection wit! 
conical pulleys or other suitable mechanism for rm culating its mo- 


tion, by which the egress of the gases of distillation may be re- 
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tarded or expedited ; i, receiver of the air pump, and in which the 
extracted and condensed muses center, holding in suspension the 
water of the condensed steam J, a double box. lined with lead, Coll- 
municating with the receiver 7, and in which the condensea prod- 
ucts collect; at the lower part of the box 1s a cock to let off the 
water at the same time as the fat acids are running off through the 
pipe £ & into the vat or tub E; this box is furnished with a wooden 
chimney or funnel at LOD), through which the acroleine CSCAPCS , €, 
large vat or tub in which the fatty acids freed from their condensed 
water are collected, and in which the fat acids are subjected to the first 
acid washing. This vat is provided with a cover made in two parts, 
one of which is fixed and the other movable; the movable part 
serves for emptying and cleaning the vat, and the fixed part com- 
Inunicates by means of a woodert conducting pipe with a ventilator, 
I’, which expels the acroleine remaining in the fat acids disengaged 
by ebullition during the washing process. 


Mod of Ope rating. 


The still B is two-thirds filled with neutral fats or fat acids first 
reduced to a fluid state and freed from foreign bodies by washing or 
filtration. I haht the two fires of the furnace A and wait till 
d1l4 the pyrometer minarks six hundred and sixty degrees to six 
hundred and seventy-eight degrees Fahrenheit in the com- 
partinent containing the worm aaa a,and also until the thermome- 
ter placed in the still marks four hundred and sixty degrees to four 
hundred and eighty seven degrees Fahrenheit, at which tempera- 
ture the neutral fats are near to distillation ; [ then introduce super- 
heated steam into the still and at the same time set the air pulp in 
action. The distilling operation then commences and the pump 
will draw off the uses us svonl as they are formed, it being mere ly 
necessary to take care that the two temperatures should equilibrate 
so that the vapor should not exceed six hundred and sixty degrees 
tosix hundred and seventy-eight degrees Fahrenheit. 

And having now described the nature of the said invention and 
the manner of performing the same, I wish it to be understood that 
| do not claim as of the invention communicated to me the appa- 
ratus herein deseribed and shown in the accompanying drawing, but 
what I claim as new as of the invention is— 

First. The distilling neutral fats and fat acids at a temperature 
between six hundred and sixty degrees and six hundred and sevy- 
enty-eight degrees Fahrenheit, as hereinbefore described. 

Secondly. The employment in connection with an ordinary still 
and refrigerator for distilling neutral fats and fat acids of an air 

pump with an intermittent action for carrying off the gases 
315 of distillation from the still as soon as formed, and whereby a 
regular temperature of between six hundred and sixty de 
grees and six hundred and seventy-eight degrees 1s maintained, as 
hereinbefore described and referred to in the accompanying draw- 


Ing. 
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ln witness whereof I, the said William Armand Gilbee, have 
hereunto set my hand and seal this twenty-first day of June, one 
thousand eight hundred and fifty-nine. 


W. A. GILBEE. [t. s.] 


(llere follows diagrams marked }>}?. olb WV >I 
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OLS Unirep Srates PATENT OFFICE. 
JAMes J. Jowunsvron, of Allegheny City, Pennsylvania. 
Improved Apparatus for Distilling Oil. 


Specification forming part of Letters Patent No. 45285, dated June 
20). ISOo. 
To all whom it may concern: 

Be it known that I, James J. Johnston, of the city and county of 
Allegheny, in the State of Pennsylvania, have invented a new and 
useful improvement in apparatus and process for distilling oil, &e.; 
and | do hereby deelare that the following isa full and exact de- 
scription thereof, reference being had to the accompanying draw- 
ng and to the letters of reference marked thereon. 
ic nature of my Invention consists in exhausting air from the 
, condenser, and receiving-vessel, so that the distilling process 
may be carried on under a partial vacuum, said still and its furnace 
and thas condenser and recelving-vessel being constructed, arranged, 

nd combined substantially in the manner hereinafter described. 

In the accompanying drawing, 10 represents the pedestals or piers 
Upoll which the various parts of the apparatus rest. These pedestals 
or piers may consist of brick or stone work, and they should corre- 
spond in form and size to the part of the apparatus resting on them. 

In the drawing, @ represents a vessel for holding crude coal-oil or 
petroleum. ‘This vessel a is conneeted, by means of a pipe marked 
0, to the lower part of the furnace 6, which is marked ¢, which I will 
call the “tire-chamber.” 

The furnace 6 and its fire-chamber care made of heavy sheet-iron, 
and may be lined with brick (all above chamber ce) if so desired. 

The fire-chamber ¢ of the furnace 4 should be made water or oil 
light, and substantially in the form represented in the accompany- 
Ing drawihg. 

f represents an air-flue, which is placed in the center of the fire- 
chambere. This air-flue fis furnished with a crown or hollow disk 
(marked g), on the under side and near the outer edge of which are 
placed ja number of small holes for the purpose of distributing the 
air which passes up through the flue f. 

e represents a narrow air-flue, which surrounds the coniformed 
top A of the fire-cham ber. 

6 represents clay or brick work, which fills up the cavity between 
the wall of the furnace 6 and the coniformed urch-plate b used in 
forming the air-flue e. 

j represents the stack or chimney of the furnace 0. 
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J, J, JOHNSTON. 
Apparatus for Distilling Oil. 


No. 48,285, "Patented June 20, 1865. 
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h represents the still, which is furnished with an ordinary man- 
hole, which is covered with a cap marked 7. The still is also fur- 
nished with an ordinary condensing-pipe (marked 4) which passes 
through water in the vessel / and enters the receiving-vessel m just 
abave the pipes. In the receiving vessel is placed a rack, n, con- 
sisting of a series of bars which extend across the whole diameter of 
tle vessel m. Upon this rack » is placed common wood charcoal in 
lumps or pieces about the size of American walnuts. The depth of 
this body of charcoal should be about two feet, and is used for ab- 
sorbing the fixed or uncondensed gas which may pass over and 
through the condensing-pipe & with the condensed oil. The receiv- 
ing-vessel m is also furnished with two stop cocks or valves (marked 
7 and $8), and a glass tube (marked x) which communicates with 
the interior of the vessel m. This tube x is secured to a scale-plate 
marked 9, which is secured to the side of the receiving-vessel m. 
The still h, condensing-pipe &, receiving-vessel m and its valves 7 
and 8, and glass tube x should be made perfectly air-tight, and be 
so arranged with relation to each other that, exhausting the air from 
either the still, coudensing-pipe, or receiving-vessel, the air would 
be exhausted from all of them at the same time. Thus, if I attach 
an air-pump to the condensing-pipe &£ at the point indicated by the 
dotted lines marked y, I will be enabled to exhaust the air from the 
condensing-pipe &, still h, receiving-vessel m, and tube x at one and 
the same operation. 

It will readily be observed by those skilled in the art that the 
various parts herein described and represented can be changed in 
size, form,and proportions. Therefore I do not limit myself in rela- 
tion to the manner of constructing the several parts. 

The operation of my improvement is as follows: Having all things 
constructed and arranged as herein described and represented, I put 
crude coal-oil or petroleum in the vessel a at the tube r.. I then put 

water, by any of the known means, into the fire-chamber ce, 
319 ~~ filling it within an inch, or thereabout, of the top. I then 

put the desired quantity of oil in the still kh by any known 
means. I then exhaust the air from the still h, condensing-pipe &, 
and receiving-vessel m by means of a suitable air-pump. I then, 
by means of a valve (as indicated by the dotted lines marked t) In 
the pipe o, admit by a regular flow the desired quantity of oil into 
the fire-chamber c. The oil thus admitted will rise to the surface of 
the water. I then light or set fire to this oil, and the air will pass 
up through the flue e and f, mix with the flame (marked 5) of the 
burning oil, and thecornbustion be complete and perfect. The heat 
caused by the flame 5 will heat the oil in the still h and cause a 
vapor to evolve from the oil, which vapor will pass into the condens- 
ing-pipe &, as indicated by the arrows marked 1, where it will be 


condensed and flow into the receiving-vessel m, as indicated by the. 


arrow marked 3, and the oil, as it rises up in the vessel m, will be 
indicated by the tube z and scale 9. 

The arrows marked 2 represent the course of the air through flues 
eand f tothe flame 5. 

When I desire to draw off any part of the oil which has been dis- 
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tilled—as benzole—I open the valve 7 to admit air into the vessel 
m. I then open the valve 8 and draw off what is desired. I then 
close the valves 7 and 8 and again exhaust the air, as described, and 
again proceed with the distillation. 

The advantages of my improvement are as follows: It is a well- 
understood fact that the boiling or evolving point of all liquids de- 
pends on their density and the amount of atmospheric pressure 
bearing on them-—that is to say, a light liquid under a light atmios- 
phere will boil or evolve with less heat than will a heavy oil or 
liquid under a heavy atmosp here: and it is also a well-understood 
fact that burning oils which are distilled by a low degree of heat 
are better in quality and appearance than oils which are distilled 
by a hivh degree of heat. Now, by the use of my improvement 
and apparatus, ain enabled Lo distil] oll or other liquids with il 
very low degree of heat by carrying on the distilling process under 
il pul rtial Vacuum, as he reli deseribed, and | thereby make il better 
burning oil, with less expense of fuel and less of the chemicals used 
for bleaching and for deodorizing the oil, for it is well known that 
the greater the heat used in distilling oil the greater must be the 
quantity used of fuel and chemicals. 

Another very great advantage gained by my improvement 1s 
safety from the dange rs of fire in) the distilling process, for there 
Cali he ho escaped ga s ilying about in the distilling and recelving 
roots hor any CX posure Ol f distilled ol to the lights of lamps or 
sparks of fire. 

Ilaving thus described the nature, construction, operation, and 
advantages of my improvement, what I claim as of my Invention 
is— 

¥ Distilling oil or other liquids by mcans of a still, condense I’, 
and receiving-vessel from which oil is exhausted, so that the dis- 
tilling process is carried on under a partial vacuum, substantially 
as herein deseribed and set forth. 

The arrangement of the vessel a, furnace 6, condenser /, ves- 
sel 7, and reeeiving-vessel m, furnished with tube x, seale 9, valves 
7 and 8,and rack a, the whole being constructed, arranged, and 
operating substantially in) the mMahhner herein deseribed and for the 
purpose set forth. 

JAMES J. JOHNSTON. 

Witnesses : 

C. Z EDDY. 
JAMES O. FANING.,. 
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DEPARTMENT OF THE INTERIOR, . 
Unirep Srates PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the bound 


volumes of this office of the specification and drawing in the 


matter of the English letters patent granted Charles Constant 
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Boutigny December 18, 1852, number 1105, for “ improvements 
in distillation and in the ap paratus employed therein. 

[n testimony whereof I, k. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 30th day 
of June, in the. vear of our Lord one thousand eight hundred -and 
eighty-three, and of the Independence of the United States the one 
hundre . _ seventh. 


[ 1. 
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% M. MARBLE, 


( ommissioner. 
a2] A.D. 1852. No. 1105. 
Distillation. 


Letters patent to Charles Constant Boutigny, of Evreux, in the Em- 
pire of France, for the invention of “improvements in distillation 
and in the apparatus employed therein.” Sealed the 4th May, 
1853, and dated the 18th December, 1852 


Specification in pursuance of the conditions of the letters patent filed 
by the said Charles Constant Boutigny in the great seal patent 
oflice on the 15th June, 1853. 


To all to whom these presents shall come I, Charles Constant Bou- 
tigny, of Evereux, in the Empire of France, send greeting : 


Whereas her most excellent majesty, Queen Victoria, by her let- 
ters patent bearing date the eighteenth day of December, in the 
vear of our Lord one thousand eight hundred and fifty-two, in the 
sixteenth vear of her reign, did for herself, her heirs and successors, 
give and grant unto me, the said Charles Constant Boutigny, her 
special license that I, said Charles Constant Boutigny, my executors, 
administrators, and assigns, or such others as I, the said Charles Con- 
stant Boutigny, my executors, administrators, and assigns, should at 
any time agree with and no others from time to time and at all 
times thereafter during the term therein expressed, should and law- 
fully might make, use, exercise, and vend within the United King- 

dom of Great Britain and Ireland, the Channel Islands, and 
322 Isle of Manan invention for ‘ ‘improve ‘mentsin distillation and 

in the apparatus emploved therein” upon the condition 
(amongst others) that I, the said Charles Constant Boutigny, by an 
instrument in writing under my hand and seal, should particuiarly 
describe and ascertain the nature of the said invention, and in what 
manner the same was to be performed, and cause the same to be 
filed in the great seal patent office within six calendar months next 
and immediately after the date of the said letters patent: 

Now, know ye that I, the said Charles Constant Boutigny, do 
hereby decl: are the nature of my said invention, and in what manner 
the same is to be performed, to be particularly described and ‘ascer- 
tained in and by the following statement—that is to say: 

My invention consists in distilling all matters susceptible of dis- 
tillation by means of apparatus, wherein the vapours arising from 
the matters under distillation become condensed as rapidly as they 
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are formed, or nearly so as may be, and wherein little or no portion 
of such vapours can fall into or become mixed with such matters ; 
and in order to guard against any of the matters under distillation 
boiling up and becoming mixed with the vapours I place a grating 
or layer of wire gauze, a perforated plate, or other such like inter- 
cepting inedium in one or more layers above such matters, which, 
while intercepting them, allow free passage to the vapours which 
may arise therefrom. 

lor the distillation of wines and other spirituous liquids I com- 
bine several of the apparatuses, to be hereinafter described, in 
aseries in such manner that the product distilled from the 
first apparatus shall serve to feed the second, and so on in 
succession, the last apparatus in the series leading into a refriger- 
ating coil or other description of refrigerator. I thus obtain liquids 
of different and varying relative densities in each apparatus, but of 
uniform density in each apparatus taken separately and by itself, 

The liquid to be distilled forms the refrigerating liquid in passing 
from the condenser of the last apparatus—that Is to say, from that 
in which the liquid is the most to that which is the least rarified, 
and so on in succession until it reaches the first generator, which it 
supplies, and the condensed vapours of which feed alternately the 
others in the series. 

In distilling, however important it is to present a large evaporat- 
Ing surface to the fire, it is equally important to condense the 
vapours formed as rapidly as possible, bearing in mind that the 
vapour of water at 212° Fahrenheit at the pressure of one atmos- 
phere fills a space about one thousand seven hundred times greater 
than that produced from water at 320°. By my apparatus and pro- 
cess extended heating surface and rapid condensation are obtained. 

My evaporator may be heated by the direct action of fire, by 
steam, or gas at any required pressure and temperature or by any 
other source of heat. | 

Fig. 1 of the drawings hereunto annexed is a sectional elevation 
of an apparatus suitable fcr the distillation of spirituous liquors, 
and, if necessary, for the rectification of the product by the addition 

of a second and similarapparatus. A A A isa metal boiler or 
3824 ~=cucurbit, which I denominate a generator; B B B, refrigera- 

tor, which I call a condenser, filled with cold liquid and her- 
metically closed; upon the under surface of this refrigerator the 
vapors arising from the generator A A A become condensed. CCC, 
funnel-shaped vessel, the Upper edge of which 1s above the level of 
the liquid in the generator; I call this vessel a receiver, as it receives 
the vapors condensed by the under surface of the condenser. D is 
a cock for emptying the generator. E E, pipe leading from the bot- 
tom of the receiver, for carrying off the condensed vapors. F F, 
feed-pipe, for keeping up a constant supply; this pipe opens into 
the branch I I, closed at top and open at bottom. The pipe E E, 
which receives the distilled liquid from the first apparatus, becomes 
a feed-pipe to second apparatus, precisely similar to that shown at 
fioure 1, but which it has not been considered necessary to repre- 
sent, and opens into the branch similar to that shown at I I. J, in- 
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dicator tube, showing the level of the body under distillation. L L, 
Hues of the furnace, for the passage of flame, smoke, and heat. M, 
supply-pipe, leading from a reservoir into the refrigerator. O’ O’, 
regulating cocks. U U, perforated diaphragm, or layer of wire 
gauze, for preventing the liquid during ebulition passing over with 
the vapors into the receiver. 

Figure 2 is a sectional elevation of a modification of the apparatus 
hereinbefore described, particularly applicable to the distillation of 
fatty matters. Experiments have shown that the distillation of these 

bodies takes place In a direct ratio to the quantity of steam in- 

o20 jectedintothem. By means of the present apparatus I am en- 

abled to inject steam in as great quantities as may be desired, 
with the certainty of its mixing with the fatty bodies which it reduces 
to the particular molecular state assumed by acids obtained by dis- 
tillation. A A is the generator, the under surface of which is in 
the shape of the bottom of a bottle; B B B, condenser supplied 
with tepid water, and on the under surface of which the fatty 
vapours become condensed; C C GC, receiver, into which the con- 
densed vapours fall, and from which they are conducted by the pipe 

I) D D into a refrigerating coil or other suitable refrigerator, where 
they are finally condensed. E E is an annular copper pipe, perfor- 
ated for the escape of steam supplied through the branch pipes F F. 
G G is another perforated annular pipe, through which the fatty 
matters are forced by a puinp or other suitable means connected 
with the supply-pipes Hl H, and whereby they are thrown down 
upon dividing substances in the bottom of the alembie. J J, jacket 
for containing sand for maintaining a regular heat to the generator ; 
I, L, flues; M, furnace; N, water supply-pipe; O, overflow pipe. 
The apparatus may be modified by fixing on the condenser a “ head,” 
as in a common still, which may be made to communicate with a 
refrigerating apparatus, whereby fatty acids and spirituous liquids 
may be distilled in one and the same apparatus. The spirituous 
liquids acting as cendensing liquid and rising at the same time to 
a degree of temperature necessary for their distillation, it is of course 
requisite in such cases to act on bodies which boil at different tem- 

peratures. 

326 And having now deseribed the nature of my said inven- 

tion, and in what manner the same !s to be performed, | de- 
clare that I claim— 

_ First. The distillation of all matters capable of being distilled by 
means of apparatus wherein the vapours arising from such matters 
are condensed and carried off as rapidly as they are formed, or as 
nearly so as may be; and, 

Second. I claim the particular arrangement and combination of 
the parts A, B, and C, shown in the drawings hereunto annexed and 
before described, for the distillation of all matters capable of being 
distilled. 7 


In witness whereof I, the said Charles Constant Boutigny, have 
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are formed, or nearly so as may be, and wherein little or no portion 
of such vapours can fall into or become mixed with such matters ; 
and in order to guard against any of the matters under distillation 
boiling up and becoming mixed with the vapours I place a grating 
or layer of wire gauze, a perforated plate, or other such like inter- 
cepting inedium in one or more layers above such matters, which, 
while intercepting them, allow free passage to the vapours which 
may arise therefrom. 
lor the distillation of wines and other spirituous liquids I com- 
bine several of the cp pare ituses, to be hereinafter described, 
23 aseries in such manner that the product distilled from the 
first apparatus shall serve to feed the second, and so on in 
succession, the last apparatus in the series leading into a refriger- 
ating coil or other description of refrigerator. I thus obtain liquids 
of different and varying relative densities in each apparatus, but of 
uniform density in eac Wy apparatus taken separately and by itself. 

The liquid to be distilled forms the refrigerating liquid in passing 
from the condenser of the last apparatus—that is to Say, from that 
in which the liquid is the most to that whiclj is the least rarified, 
and so on in succession until it reaches the first generator, which it 
supplies, and the condensed vapours of which feed alternately the 
others in the series. 

In distilling, however important it is to present a large evaporat- 
ing surface to the fire, it is equally important to condense the 
vapours formed as rapidly as possible, bearing in mind that the 
vapour of water at 212° Fahrenheit at the pressure of one atmos. 
phere fills a Space about one thousand seven hundred times greater 
than that produced from water at 320°. By my apparatus and pro- 
cess extended heating surface and rapid condensation are obtained. 

My evaporator may be heated by the direct action of fire, by 
steam, or gas at any required pressure and temperature or by any 
other source of heat. 

ig. 1 of the drawings hereunto annexed is a sectional elevation 
of an apparatus suitable fer the distillation of spirituous liquors, 
and, if hecessary, forthe rectification of the product by the addition 

of a second and similarapparatus. A A A isa metal boiler « 
024 cucurbit, which I denominate a generator; B B B, refrigera- 

tor, which I call a condenser, filled with cold liquid and her- 
metically closed; upon the under surface of this refrigerator the 
Vapors arising from the renerator AA A become cond nsed., ( ( ©. 
funnel-shaped vessel, the upper edge of which is above the level of 
the liquid in the generator; [ call this vessel a receiver, as it receives 
the vapors condensed by the under surface of the condenser. D is 
a cock for emptying the generator. E E, pipe leading from the bot- 
tom of the receiver, for carrying off the condensed vapors... I F, 
feed- -pipe, for keeping up a constant supply ; - this pipe opens Into 
the branch I I, closed at top and open at bottom. The pipe E FE, 
which receives the distilled liquid from the first apparatus, becomes 
a feed-pipe to second apparatus, precisely similar to that shown at 
figure 1, but which it has not been considered necessary to repre- 
sent, and opens into the branch similar to that shown at IIT. J, in- 
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dicator tube, showing the level of the body under distillation. L L, 
flues of the furnace, for the passage of flame, smoke, and heat. M, 
supply-pipe, leading from a reservoir into the refrigerator. O’ O’, 
regulating cocks. U U, perforated diaphragm, or layer of wire 
gauze, tor preventing the liquid during ebulition passing over with 
the vapors into the receiver. 

ligure 2 is a sectional elevation of a modification of the apparatus 
hereinbefore described, particularly applicable to the distillation of 
fatty matters. Experiments have shown that the distillation of these 

bodies takes place in a direct ratio to the quantity of steam in- 
325 jectedintothem. By means of the present apparatus I am en- 
abled to inject steam in as great quantities as may be desired, 
with the certainty of its mixing with the fatty bodies which it reduces 
to the particular molecular state assumed by acids obtained by dis- 
tillation. A A is the generator, the under surface of which is in 
the shape of the bottom of a bottle; B B B, condenser supplied 
with tepid water, and on the under surface of which the fatty 
rapours become condensed; C C C, receiver, into which the con- 
densed vapours fall, and from which they are conducted by the pipe 
1) D D into a refrigerating coil or other suitable refrigerator, where 
they are finally condensed. E E is an annular copper pipe, perfor- 
ated for the escape of steam supplied through the branch pipes F F. 
(i G is another perforated annular pipe, through which the fatty 
matters are forced by a pump or other suitable means connected 
with the supply-pipes H H, and whereby they are thrown down 
upon dividing substances in the bottom of the alembie. J J, jacket 
for containing sand for maintaining a regular heat to the generator ; 
I, L, flues; M, furnace; N, water supply-pipe; O, overflow pipe. 
The apparatus may be modified by fixing on the condenser a “ head,” 
as in a common still, which may be made to communicate with a 
refrigerating apparatus, whereby fatty acids and spirituous liquids 
may be distilled in one and the same apparatus. The spirituous 
liquids acting as condensing liquid and rising at the same time to 
a degree of temperature necessary for their distillation, it is of course 
requisite in such cases to act on bodies which boil at different tem- 
peratures. 
326 And having now deseribed the nature of my said inven- 
tion, and in what manner the same }s to be performed, I de- 
clare that I claim— 

First. The distillation of all matters capable of being distilled by 
means of apparatus wherein the vapours arising from such matters 
are condensed and carried off as rapidly as they are formed, or as 
nearly so as may be; and, 

Second. I claim the particular arrangement and combination of 
the parts A, B, and C, shown in the drawings hereunto annexed and 
before described, for the distillation of all matters capable of being 
distilled. 


In witness whereof I, the said Charles Constant Boutigny, have 
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hereunto set my hand and seal this twenty-eighth day of May, one 


thousand eight hundred and fifty-three. 
[sean.] BOUTIGNY (D’Evreux) FILS. 


(Ilere follow diagrams marked pp. o2 i & 328.) 


oY Unirep States PATENT OFFICE. 
Apoteu Mittocuav, of New York, N. Y. 
Improvement ny, Distillation of Petrol tried, 


Specification forming part of Letters Patent No. 55167, dated March 
15. 1S66. 


To all whom it may concern : 


Be it known that [ Adolph Milloechau, of the city and State of 
New York, have invented, made, and applied to use a certain .new 
and useful improvementin the distillation of petroleum and similar 
oils: and | do hereby declare the following to bea full, clear, and 
exact deseription of the said iny ention, reference being had to the 
annexed drawings, making part of this specification, wherein— 

Figure 1 is a plan of the apparatus employed by me, and Fig 2 is 
a vertical section of the same. 

Similar marks of reference denote the same parts. 

In letters patent granted to me March 21, 1865, a mode of distill- 
ing petroleum isset forth. ‘The present invention relates to a mode 
of distillation in which a similar still to that shown in said letters 
patents is employed; but by my present invention the benzine and 
easily-evaporated materials are distilled from the erude oil previous 
to its introduction into the still by the heat evolved in the conden- 
sation of the heavier or burning oils. 

[In the drawings, a is a fire-chamber, in whicli is placed the still } 
and inner or second still, c, as in aforesaid patent. 

disa pipe from the still 6, extending as a worm or condenser 
through the vat eto the delivery-neck /, and gq is a pipe from the 
still ¢ through the vat e, terminating at the delivery-neck h. 1 and 
2 are upright vents for the gases that will not condense in d aid g. 

The vessel ¢ is covered, and is to contain crude oil, and 7 is a pipe 
passing through a tub or condenser, /,to the neck km is a pipe 
under &, leading back into the vessel e. 

nisa pipe leading to the bottom or lower part of the still 6 and 
o0asimilar pipe to the still e. 

The vessel e should be of a capacity to hold considerable’ more 
than the charge to the still 4, and a charge of crude oil is introduced 
in the still 4, and the vessel e also filled. The fire is started, the 
vapors pass over from 6 through d, and are condensed by e, and re- 
turned through the pipe or neck f and a movable trough (see dotted 
lines, Fig. 2) and the pipe n to the still 6. This is done until the 
benzine and easily-evaporated materials are distilled, or these may 
be conveyed away to a receptacle until oil of the seguitel gravity is 
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distilled, which is allowed to run into the inner still, ¢, through the 
pipe o, and thence vaporized by.the heat of the still b,and the vapors 
condensed by e, and the product returned by pipe » into still 6 until 
a burning oil of the proper gravity is distilled, which is taken away 
to a suitable rec ptacle, the same as In aforesaid letters patent. 

During the foregoing operations the crude oil in the vessel ¢ has 
become l’eated by the condensation of the Vapors in the coils d and 
q, and the by nzine and othe r easily-evaporated materials have been 
passing off by the pipe 7 and been condensed and returned to the 
vesse] C. which repeat d distillation of the benzine reduc Ss its gravity 
so that it becomes less volatil , and the product of distillation from 
this vessel ¢ may be conveved away to a receptacle at any desired 
stage of the process. It must, however, be conveyed away before the 
commencement of the next operation. 

After the burning oil has commenced to run from the neck or 
pipe h, and when the oil in the still / has been distilled down lo any 
desired level, the cock p is to be opened and the oil run away from 
the vessel e through the pipe n into the still 6, the burning oil bei 
conveyed away from /& by a spout to a suitable receptacle. 

The amount of crude oil running into the still 4 in this manner 
is to be about the same as of the burning oil escaping from the neck 
or pipe g, in order that the oil may remain nearly at the same level 
in the stills during the operations, and to cause the delivery of the 
oil from the vessel e and maintain the necessary condensing-liquid. 
| cause water to run into the funnel ¢, which displaces the oil, caus- 
Ing it to rise. 

A glass gage may be provided, as at ¢, lo observe the level of the 
oil and water, in order that the exit of oil may be stopped before any 
water passes with it into the still. 

During the distillation the amount of oil remaining mm the outer 
still, 4, may be too little to heat the inner still,e«. If thatis the case, 
I turn the key r, Which Opens the cock s and allows the oil to run 

from the still ¢ into the still 6, and then I proceed with the 
oo distillation, as before: cr at the end of distilling the charge the 

oil from the inner still may be allowed to run out and be re- 
disulled with the crude oil introduced into the still 4 for another 
charge 

| Inake use of il conical bottom to the still C, as represented, in 
order that the lower end may come down toward the lower and 
hotter portions of the still 4, and thus increase the efficiency of said 
still ¢. 

By the various distillations aforesaid but little waste occurs, and 
the percentage of burning oil obtained is much larger than hereto- 
fore, and the evaporation of the benzine by the heated Vapors that 
pass off and are condensed facilitates the general operation, saving 
time and fuel, and resulting in the erude oil being in a condition 
for immediate distillation in the double still. 

What I claim, and desire to secure by letters patent, is— 

1. The method herein specified of preparing crude oil for distilla- 
tion by evaporating the benzine and other volatile substances by a 
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coil of pipe containing heated vapors and returning the condensed 
benzine into the crude oll, iis specified. 

2. Supplying the crude or partially-crude petroleum in a heated 
state from a vessel, e, containing the same, to the outer still, 6, and 
passing the condensed products of the still & back into the inner 
still, c, for the purposes and substantially as specified. 

3. The cock s or its equivalent, in combination with the stills 5 
and ¢, for the purposes set forth. 

4. ‘The vessel e for containing erude oil, In combination with the 
stills 6 and e and condensing-pipes d and g, for the purposes and as 
set forth. 

5. The conical bottom to the inner still, applied as and for the 
purposes set forth. 

[In witness whereof I have hereunto set my signature this 7th day 
of Octobe i, fe 1). 1S65. 

AD. MILLOCHAU. 

Witnesses : 

LEMUEL W. SERRELL, 
GEO. D. WALKER. 


(Ilere follows diagram marked p. 331.) 
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Orazio Luco, of New York, N. Y. 
Improvement mn Apparatus for Distilling Petrol Mi, AC. 


Specification forming part of Letters Patent No. 58113. dated Sep- 
tember 18, 1866. 


To all whom it may concern: | 

Be it known that I, Orazio Lugo, of the city, county, and State of 
New York, have invented certain new and useful improvements in the 
por ICECSS of distilling petroleum and other oils: and | do hereby declare 
that the following is a full, clear, and exact description of the same, 
reference being had to the accompanying drawings, forming part of 
this specification, in which— 

‘igure 1 is an elevation, mainly in section, of a distilling appa- 
ratus, illustrating my invention. Fig. 21s a plan of the same. 

Similar letters of reference indicate corresponding parts in both 
figures. 

This invention relates to the introduction of atmospheric air-or 
other gaseous substances during the distilling process among the 
vapors eliminated from petroleum or other oils by the heat applied 
to the still, for the purpose of expediting the distilling process and 
improving the quality of the distilled oils. 

In my letters patent dated January 2, 1866, I have described the 
admission of air into the still. Subsequent experiments have, how- 
ever, led to the discovery that after the vapors of the lighter oils 
have passed over from the still and the temperature of the still is 
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raised to evolve the vapors of heavier oils, it is desirable to intro- 
duce the air or gas into the goose-neck or exit-pipe of the still, in 
order that it may not become, by passing too great a distance in con- 
tact with the hot vapors, so highly heated as to combine with the 
lvdrocarbon vapors in such manner as to generate or form ammo- 
niacal gases, and the point of admission of the air or gas requires to 
be varied as the increase of temperature is continued in order to 
shorten the distance between such point and the condensing appa- 
ratus. 

This invention therefore consists in the admission of the air into 
the goose-neck or. exit-pipe of the still, and in varying the point of 
admission to the still and goose-neck or exit-pipe as the distilling 
process pr rresses. 

‘To enable others skilled in the art to carry out my invention, I 
will proceed to deseribe it with reference to the drawings. 

A is the still, which, for the purpose of varying and regulating 
the distance from the condensing apparatus at which the air is ad- 
mitted, I prefer to make of horizontally elongated form. It is heated 
by a furnace below, and filled through a pipe, G. 

ais the goose-neck or exit-pipe, which is continued through the 
cooling-tanks of two condensers, C C’, of ordinary construction. Be- 
yond the second condenser, C’, the pipe is continued upward, as 
shown at O, to the induction-opening of a rotary or other pump, 
I’, the eduction-pipe F° of which leads to the receiver I. for the con- 
densed products. The pump F draws the vapors from the still and 
the oil from the condensers C C’, and at the same time draws air or 
gas into and through the still or exit-pipe through a pipe K, at the 
Inlet end of which there is a stop-cock, K’, to shut off or regulate 
the supply. ‘The said pipe K is connected with the end of the still far- 
thest from the exit-pipe a at different heights by means of stup-cocks 
K’ kK? K*; also with the top of the still by a stop-cock, K‘4, and with 
the exit-pipe a by stop-cocks K®° and K® at different distances from 
the still. 

rom ‘the reservoir E a pipe, Q, leads to a third condenser, D, to 
convey thereinto such condensable volatile products as may arrive 
in the receiver E and be not condensed therein, and this pipe is con- 
tinued in the form of a coil through the said condenser, with an 
exit at N for the condensed volatile liquid substances. 

M is an exit-pipe for the distilled oil from the receiver FE. R is 
an exit-pipe for the uncondensable vapors or gases from the third 
condenser D, and R’ is an exit-pipe leading from a trap in the exit- 
pipe outside of the second condenser, C’, for the escape of gas or 
light vapors when the distilling process is conducted in the ordinary 
manner with the pump and air-pipe K shut off, as may be tempo- 
rarily necessary in case of the pump being out of order, or for any 
other cause. L is the exit for the oil from the still when the pump 
is not in operation and the air is shut off, furnished with a stop- 
cock, L’ which is closed when the pump is in operation and air is 
admitted among the vapors. Other stop-cocks, not necessary to 
mention, but the necessity of which will suggest itself to the practical 
distiller, may be used in the various pipes. 
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I will now describe the operation as I have practically conducted 
it on a large seale. 
JOO The still is filled to within about three inches from the 
stop-cock Ke the lire applied, and is SOOT) as the distillation 
commences the stop-cock L’ is closed, and communication of the 
exit-pipe with the pump F and the cock K* are opened, and the 
pump is set in motion; and at the same time the stop-cock K* is 
opened to admit air into the still—first, for the purpose of creating 
a current in connection with the pump F -to counterbalance the 
diminishing pressure of the gases inside of the still, which, if not 
counterbalanced, would force the formation of Vapors of sucha degree 
as to carry them undistilled into the condensers. 

The te Inperature of the Vapors may he supposed at this siage of 
the distillation to be about 150 , and the gravity of the product 
about SO°. Stop-cock KK may be kept Opell until the gravity of the 
product has fallen to about 70 , by which time, the temperature 
having increased, [I open the stop-cock K‘, shutting K*, in order to 
shorten the distance which the admitted air will have to travel be- 
fore reachit 4 the condensers, for if K°* had remained Open and Kk‘ 
remained shut the distillation must have stopped, or nearly so, on 
account of the air getting overheated and combining with the hy- 
drocarbon vapors, thus generating ammoniacal gases. 

[ keep open K4 until the gravity of the distilled products falls to 
about 62°, when, the heat having again increased with the gravity 
of the oil, it again becomes necessary to shorten the distance which 
the air has to travel in order to prevent its becoming overheated, 
and giving rise again to the formation ef ammoniacal gases; and 
proceeding on this principle Open K° until the gravity fulls to 05 
then, for the reasons already given, I open Kk°, either alone or with 
K°, until the gravity of the product falls to about 49°; then I open 
Kk‘. shut all the other stup-cocks but Ko, and keep ly’ Open until 
nothing remains but the tar, which is then run off from the bottom 
of the still into the condenser JB. 

What [| claim as my invention, and desire to secure by letters 
patent, is— 3 

|. The admission of air or gas into the goose-neck or exit-pipe of 
the still, substantially as and for the purpose herein specified. 

2. Varying the point of admission of the air or gas B into the still 
and ooose-neck Or eXit-pipe as the process of distillation progresses, 
substantially as and for the purpose herein set forth. 

ORAZIO LUGO. 

Witnesses: 

HENRY T. BROWN. 
A. Le CLERC. 


(Ifere follows diagram marked p. 354.) 
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30 Unitep States PATENT OFFICE. 


M. ¥ Ew ING, of Roche ster, New York, assignor to H. Lb. Everest and 
Geo. P. Ewing. 


Improv , ad Mat rial for Lubricating and Othe Tr Purposes. 


Specification forming part of Letters Patent No. 58020, dated Sep- 
tember 11, 1866. 


To all whom it may concern: 

Be it known that I, M. P. Ewing, of Rochester, in the county of 
Monroe and State of New York, have invented a new and improved 
product from petroleum for lubricating, currying, &e.; and I do 
hereby declare that the following is a full and exact description 
thereof, reference being had to the accompanying drawings. 

igure 1 is a central vertical section of a vacuum-still for produc- 
ing the oil; Fig. 2, a plan of the retort; Fig. 3, a diagram, showing 
the steam-pipe cols. 3 

Like letters of reference indicate corresponding parts tn all the 
figures. 

A patent has recently been allowed me for improvement in 
vacuum-stills for petroleum, one essential novelty consisting in the 
combination of a continuous feed with the vacuum-retort, by which 
lam enabled to maintain about the same level of the oil in the 
retort at all times, and by the removal of atmospheric pressure raise 
the vapor by steam at a comparatively low temperature without the 
direct application of fire, and thereby avoid burning. 

In addition to the production of a refined quality of volatile oil, I 
also produce as a residuum a material that possesses superior quali- 
ties over other similar products for lubricating, currying, and other 
purposes, and which may be burned in an ordinary sperm-oil lamp 
without danger. 

The drawings represent an apparatus for distilling, substantially 
the same in principle as that covered by the aforementioned patent 
recently granted ne, 

A is a retort, into which the crude oil is continuously fed by a 
pipe, a, and from which the residuum is discharged by pipe 6. In 
the bottom of the retort are situated coils of steam-pipe ¢ for heating 
the oil. 

A neck or tube, B, connects the retort with a condenser, C, into 
which the oil-vapor is carried, and this vapor is condensed by a 
constant jet of water entering Irom pipe d. From the condenser 
the oil and water are drawn by a pipe, f, connecting with a suitable 
pump, which also serves to exhaust the air from the apparatus; or, 
if desired, the air may be exhausted by a Torricellian tube, or by 
admitting steam, or any other desired method. 

Air is admitted to the retort or condenser at any time by means 
of cocks yh. These constitute the general features of the apparatus 
by which I am enabled to produce a residuum or product from the 
distillation of a very superior character, and possessing qualities 
that, so far as IT am aware, were never known prior to my invention, 
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The crude or natural petroleum of heavy gravity, with but little 
or no treatment, has been used to some extent for lubriéating pur- 
poses. ‘The light or volatile elements, which always accompany it 
in its crude state, have been a source of preat annoyance, from the 
fact that they develop themselves into offensive odors when in use, 
and also from the fact that in most erude oils there is combined so 
large a proportion of these volatile elements as to render them of 
too light a gravity for lubricating purposes. These volatile portions 
also contain acid properties, which act with damaging effect upon 
most kinds of machinery. 

The light hydrocarbon oils, so injurious to petroleum as a lubri- 
cator, comprise from fifteen to twenty per cent. in oils of heaviest 
gravity, and from thirty to sixty per cent. in oils of lighter gravity, 
as produced from the well. No successful method of separating 
these volatile and injurious portions, to any great extent, from pe- 
troleum, without injury to its heavier or oleaginos portions, has 
been known or practiced up to the time of my invention, to the best 
of my knowledge or belief. 

Again, the residuum or black-oil, sueibucl by distillation of the 
lighter portions from crude petroleum under atmospheric pressure, 
which contains burnt parafline matters and emits offensive odors, 
has been used for machinery, both separately and combined with 
unctuous oils. Its impurities and offensive odors have kept it from 
being extensively used; also, a heavy parafline-oil, the last product 
of destructive distillation, is in limited use; but, being a distilled 
product, it evaporates again, and whether used as a lubricating-oil 
or as a currier’s oil, it readily passes off by evaporation, which is a 

source of difficulty. 
06 My invention consists in the production from the natural 

petroleum of an oil of heavy gravity, free from offensive 
odors, containing all the oleaginous and paraftine portions unburned, 
and having all, or nearly all, the hydrocarbon and acid properties 
removed, so that it will not evaporate when used as a currier’s oil, 
and is superior to all other petroleum oils as a lubricator, and will 
stand the proper fire-test, and burns with success and safety in a 
common sperm-oil lamp. 

The above beneficial results are produced and valuable oil obtained 
by the employment of an apparatus, as herein described, whereby 
the oil-product in the retort is reduced to the lowest possible gravity 
without burning by the evaporation of the volatile portions in vacuo, 
and by the use of steam or its equivalent. 

I claim— 

As a new manufacture, an oil-product, as above deseribed, when 
produced from crude petroleum by the evaporation therefrom of the 
lighter hydrocarbons in vacuo by the use of ate am or its equivalent, 
to prevent burning, substanti: ally as herein set forth. 

M. P. EWING 

Witnesses : 

R. F. OSGOOD, 
DAVIS. 


(Ilere follows diagram marked p. 337.) 
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338 UNITED STATES PATENT OFFICE. 


M. P. Ewina, of Rochester, New York, assignor to himself and H. 
Bb. Everest, of the same place. 


liprove ment in Apparatus for Distilling Petrol hilt. 


Specification forming part of Letters Patent No. 56852, dated July 


OL. TSO. 


To all whom it may concern : 

Be it known that I, M. P. Ewing, of Rochester, in the county of 
Monroe and State of New York, have invented certain new and use- 
ful improvements in distilling petroleum ia vacuo; and | do hereby 
declare that the following is a full and exact description thereof, ref- 
erence being had’ to the accomnpanying drawings, making part of 
this specification. 7 

igure 1 is a side elevation of my improved apparatus; Fig. 2, a 
central vertical section of the same 

Like letters of reference indicate corresponding parts in both 
fivures. 

In the ordinary process of distilling petroleum it is necessary, in 
order to raise the Vapor and overcome the pressure of the atmos- 
phere, to bring the heat to a comparatively high temperature, the 
effect being usually accomplished by the direct application of fire to 
the retort or still. The oil, also, ts deposited in the still in charges, 
it being impracticable to apply a continuous feed to a retort where 
SO high a degre e of heat is used as is necessary to raise the vapor 
against atmospheric pressure. In this manner not only is the mate- 
rial in the retort to be distilled liable to burn on the sides and pro- 
duce lamp-black, that discolors the oil, but a large amount of gas is 
evolved by this excess of heat, imparting to the oil offensive odors 
and increasing is liability to explode; and, furthermore, the process 
is not complete without deodorization by the employment of acids 
and alkalies after the products have passed from the stall. The 
residuum is also greatly injured by the same excess of heat. 

In order to obviate these difficulties I employ the process of dis- 
tillation in vacuo, which, by removing the pressure of the atmos- 
phere, allows the vapor to evolve at a much less degree of heat, so 
that the simple application of steam, preferably superheated, accom- 
plishes all that is required without liability of burning. By this 
method, also, lam enabled to complete the distillation, so that the 
naphtha and oil will be combined in one product, and to avoid the 
necessity of deodorization and the contamination of the oil with 
acids and alkalies. At the same time the product of the distilla- 
tion is of a far superior character, being of less gravity and capable 
of enduring a higher fire or coal test. 

My invention consists, first, in the combination of a continuous 
feed with a vacuum still, so arranged that the oil can be made to 
stand at nearly the same level in the retort at all times, while the 
vaporization is produced with the minimum amount of heat; sec- 
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ond, in the combination of a jet-condenser with a vacuuin still for 
rapidly condensing the vapor; third, in the combination of two or 
more condensers with the still, so arranged that each may be used 
alternately to preserve the vacuum and insure a constant action of 
the still; fourth, in the particular arrangement of the apparatus as 
a whole. 

As represented in the drawings, A is a retort made air-tight and 
provided with a steam-jacket, b,at the bottom. Into the retort opens 
a feed-pipe, C, for admitting the oil, and a steam-pipe, D, for admit- 
ting steam. ‘The steam-pipe preferably ends in a coil inside and 
discharges into the steam-jacket, whence it escapes by an eduction- 
port, ik. rom the bottom of the retort also extends a pipe, I’, for 
discharging the retort of the residuum of the distillation. 

From near the top of the retort, on opposite sides, extend tubes or 
passages G G, connecting at the opposite ends with condensing-cham- 
bers H H. 

The condensing-chambers are provided at the top with induction- 
tubes I I, that extend upward to a water-receptacle or fountain, Kk, 
and at the bottom with eduction-tubes L L, which rest over a suita- 
ble tank, M, and are made of such length that a column of water or 
oil therein will be balanced by the atmosphere below the condensers. 
The condensers are also provided with steam-pipes N N and air- 
openings O O. 

The several tubes and pipes above mentioned are provided with 
cocks a,b,c,d,ff,gg,hh,ii, and k k. 

The action of the apparatus will be readily understood. It is nee- 
essary, first, to exhaust the air both from the condensers and the’ 
retort. ‘To accomplish this the cocks are all closed except gq of the 

induction water-pipes and & & of the air-pipes, connected 
339 with the condensers. The opening of the cocks g k allows 

the condensers to fill with water and the air to escape. When 
the condensers are full these cocks are closed and the cocks h h of 
the eduction water-pipes are opened. The liquid then falls into the 
tubes, leaving a vacuum in the condensers. ‘The cocks h h are now 
closed, and the cocks f f opened, which allows the air in the retort 
to pass into the condensers. The cocks ff are again closed, and g h 
again opened, to exhaust the condensers in the same manner as 
before. ‘This process is repeated till an effective yacuum is formed 
in the whole apparatus. 

It is obvious that instead of this method of exhaustion an air- 
pump might be connected with the condensers, or the vacuum might 
be made by the admission of steam from the pipes N N, acting on 
the same principle of the water-exhaustion above described. 

When the vacuum has been established the crude oil is admitted 
to the retort by opening the cock a of the feed-pipe. No pump is 
required, since the pressure of the atmosphere is sutticient, by reason 
of the vacuum, whether the oil is drawn froin above or below the 
level at which it stands in the retort. Steam is now let on through 
the pipe D, and the vapor evolved passes through the tubes GG 
intothe condensers. Here the vapor is condensed by allowing jets 
of water to flow into the condensers by opening slightly the cocks g g. 
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The condensed oil and the water pass off together through the 
pipes LL into the tank M, where the oil rises on top and is easily 
separated. 

In the distillation of petroleum the use of the vacuum-still secures 
several very Important advantages. In order to produce boiling of 
petroleuni in the open air a temperature of about 600° is required ; 
Ina vacuum the same effect is produced at about 200° or 250°. Vapor- 
ization does noteffectively commence until the boiling-point is reached, 
and if this point can be reached ‘at less than the ordinary tempera- 
ture a great gain will be effected in a general way. Where so great 
a heat is employed as in the ordinary still (and especially where 
lire is applied directly to the retort), the material burns upon the 
sides and produces lamp-black, that passes into the oil, and not only 
discolors it, but imparts a disagreeable odor, and also injures its 
quality. ‘This is especially the case when the oil is introduced 
through the top or sides of the still at intervals and in given quan- 
tities, each of which are distilled before the addition of another. In 
this case, when a new quantity is added, its contact with the highly- 
heated surface of the retort that was before uncovered will cause it 
to scorch ; or where the oil is boiled low the same effect will be pro- 
duced. 
| obviate this difficulty, first, by employment of the vacuum, by 
which [am enabled to reduce the temperature, so that it is less 
liable to burn ; and, second, by the employment of the feed-pipe C, 
which enables me to allow a constant flow of the material into the 
retort lo supply the place of that which ts distilled. In this manner 
it will be seen that I can gage the flow through the feed-pipe, so that 
the material will stand at nearly the same level in the retort at all 
times, and therefore the material never comes in contact with a bare 
heated surface, either by overflow er by diminution. This combi- 
nation of the continual flow with the vacuum-retort is of the ut- 
most importance, and was never known before my invention, to the 
best of my belief. In addition to this the action of a given quantity 
of heat upon a given quantity of liquid, or a quantity standing al- 
ways at the same level, produces a uniformity in the action that is of 
great importance in distilling so volatile a material as petroleum. 
If the quantity in the still under action should materially increase 
or diminish, a corresponding effect would be produced in the prod- 
uct. Thus, in an increase of the quantity in the still, with a given 
degree of heat, the first product would be simply naphtha, since that 
element is the most volatile, and the oil would be raised afterward, 
forming thus two products, as is now the case in the ordinary still. 
By preserving a given temperature and a uniform and unvarying 
quantity of the liquid in the still, as by my method, I am enabled 
to pass both the naphtha and oil as one product, which is of a far 
superior quality to the oil ordinarily produced. This result depends 
In a great measure, however, upon the employment of the vacuum. 

Although a certain degree of vapor is raised at a slight heat, va- 
porization does not become effective till the boiling point is reached. 
Thus in the ordinary proces ; the first action of the heat raises naph- 
tha; but as soon as the tension of the vapor overcomes the pressure 
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of the atmosphere boiling commences, and the oil is raised. In the 
use of the vacuum the pressure of the atmosphere is removed, and 
there is no resistance to boiling and the rapid evolution of vapor, 
and the whole naphtha and oil therefore passes off in one body. 
‘This effect of the vacuum is special in the distillation of petroleum. 

The jets of water constantly flowing into the condensers H H 
from the pipes I I condense the vapor of the oil in the same manner 
that the jet condenses the steam in the condenser of a steam-engine. 
In this manner the vapor is condensed as fast as formed and escapes 
downward. This enables me to run off the still very rapidly. 
Where the ordinary worm is employed the condensation is necessa- 
rily slow, and would not answer in application to the vacuum-still, 
where the vaporization is so rapid. In this case there would be an ac- 
cumulation of vapor, which would interfere very materially with 
the efticiency of the apparatus. The employment of the jet-con- 
densers removes all difficulties of this kind. 

In addition to this, the inoment the jets open into the condensers 
they are broken into spray and effectively intermingled with the 

oil vapor in such a manner as to thoroughly wash it. 
340 This action has a tendency to deodorize the oil and purify it, 

saving the application of chemicals of any kind for the pur- 
SC. 

The employment of two or more condensers enables me to use 
them alternately, if desired. Thus one can be employed to preserve 
or restore the vacuum as it becomes impaired by the gradual ad- 
mission of air, or they can be used alternately in this way, thus 
avoiding the suspension of distillation; or, where a series of stills 
are employed, a series of condensers may be employed with them, 
connected together, in which case a less proportional number of con- 
densers may be employed, and the whole nuinber of condensers 
made to bear at any time upon a single still, or the whole may be 
made to act on all the stills. 

By the process herein described I produce the most beneficial re- 
sults. The process of evaporation im vacuo is old, but the object has 
been to reduce a liquid to a semi-liquid or solid form, the aqueous 
matter being passed offas worthless, while the residuum was retained. 
The opposite is the object in distillation, for the vapor is retained, 
while the residuum is the least valuable product. In this much, 
then, the two processes differ. 

The effect of the vacuutn process in distilling petroleum is special. 
The naphtha and oil are produced in one body instead of two, as by 
the old method. There is no admixture of acids and alkalies, since 
there is no need of deodorization. The oil is therefore purer and 
better. By using a low temperature, and this produced only by 
steam or heated air, the chemical changes are avoided that are pro- 
duced by a high temperature. The still can run constantly without 
stopping to clean, and no incrustation forms on the inside. A 
larger amount of oil is produced and of a better quality. It is of 
one quality, of 50° specific gravity, bearing a heat-test of 155° and a 
cold-test of 30° below zero, while ordinary oil, 45° gravity, will stand 
a heat-test of but 110°, and congeals at a cold-test of 3° below zero. 
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DEFENDANT’ S EXHIBIT Ry 
A. THIRAULT. 
Distilling Petroleum. 
No. 63,963. | Patented April 16, 1867. | 
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The residuum, also, not being burned or scorched by overheating, 
is rendred a very valuable product. 

What 1 claim as my invention, and desire to secure by letters pat- 
ent, is— 

1. The combination of a continuous feed with a vacuum-still for 
petroleum, operating substantially as and for the purposes herein 
set forth. 

2. The combination of a jet-condenser with a vacuum-still for pe- 
troleum, operating substantially in the manner and for the purpose 
herein specified. 

3. The combination of two or more condensers, H H, with each 
other and a vacuum-still, A, in such a manner that the action may be 
alternated from one to another to preserve the vacuum and to allow 
the constant running of the still, as set forth. 

!. The arrangement as a whole, consisting of the retort A, con- 
densers H IH, connected by the tubes G G, and pipes I L, operating 
substantially as and for the purpose specified. 


: 
: 
; 
. 


M. P. EWING. 
Witnesses: 
Rk. F. OSGOOD. 
J. A. DAVIS. 


(Ifere follows diagram marked p. 341.) 

042 Unitrep States PATENT OFFICE. 

ALEXIs Tutravuct, of Williamsburg, New York, assignor to him- 
self and Lb. 8. Hilton, of New York city. 


Improved Apparatus for Treating Petroleum. 


Letters patent No. 65965, dated April 16, 1867; antedated April 5 
1867. ‘The schedule referred to in these letters patent and making 
part of the same. 
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To all whom it may concern : 

be it known that I, Alexis Thirault, of Williamsburg, in the 
county of Kings and State of New York, have invented a new and 
improved apparatus for treating petroleum ; and I do hereby declare 
that the following is a full, clear, and exact description thereof, 
which will enable others skilled in the art to make and use the same, 
he reference being had to the accompanying drawings, forming a part 
of this specification, in which— 

Figure 1 represents a longitudinal vertical section of this inven- 
tion, the line z z, Fig. 3, indicating the plane of section. 

igure 2 is a side elevation of the same. 

Figure 3 is a plan or top view of the same. 

Sitnilar letters of reference indicate like parts. 

This invention relates to an apparatus which receives the oil as 
the same leaves the still, and which is composed of a condensing 
coil from which the oil passes into one or more tanks. These tanks 

+ are closed, and they are provided with steam pipes extending down 
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to different depths, so that by letting steam into the oil an agitation 
is produced whereby the light parts are carried off and separated 


from the heavy parts, and at the same time the waste of a portion of 


the useful constituents of the oil is prevented. 

A represents a condensing Worn, which 1s enclosed by the water 
jacket B. Through this worm passes the oil as the same runs from 
the still, agp on discharging from the coil the oil collects in a eylin- 
= erie tank, C. While passing through the coil the oil is ex posed Lo 
the ra tion of steam, which 1s introduced through One OF Nore pipe > 
a, soneiaiileds off from the steam pipe 6. The steam acting on the 
oil in the condensing coil chases the same ahead and causes the still 
to run fir ely. The tank C€ is proy ided with a closely fitting COVeCr, 
C, and the oil in the SiLte¢ Is pre rmitted LO rise LO about il level with 
the discharge spout of the coil A. On discharging from this coil 
the oil is met by il jet of steam which is introduced into the tank C, 
through il pipe, d. branching olf trom the st iit) pipe 6, and terminat- 
Ing opposite the discharge spout of the coil, Another pipe, d*, which 
also branches off from the steam pipe hy, extends down below the 
level of the oil in the tank C, and the steam issuing from that pipe 
serves to agitate the oil in the tank. Said tank is situated ina 
water jacket, D, through which a current of cold water passes, so that 
the vapors, or a portion thereof, and the steam which enter the tank 
are condensed. ‘Those portions of the oily vapors whick do not con- 
dense in the tank UU, pass throu oh the pipe ¢ into the tank ©’ which 
is similar to the tank C and situated close to the same in the water 
jacket DD. The liquid contents of the tank U, or, nore properly 
speaking, the oil which accumulates In the same, is pumped over 
into the tank C’, and on issuing from the pipe f it meets a jet of 
steam which is introduced through a pipe, d’, branching off from 
the steam pipe h. Another pipe, a, which also branches off from 
said steam pipe, extends below the level of the oil in the tank C’, 
and the steam Issuing from the same serves to agitate the contents 
of said tank. The water resulting from the condensation of the 
steam in the tanks C C’ is drawn off through the pipes g g’, and 
these pipes form siphons, as shown In Fig. 2, so as to prevent the 
escape of gases from the tanks. Suitab le stop-cocks in the several 
pipes serve to regulate the flow of the liquids and of the steam. 


The height of the liquid in the tank C C’ is observed by means of 
glass gauges / h’, which are attached to the outside of the jacket D, 


» 


and communicate with the tanks, as shown in Figs. 2 and 3 of the 
drawing. By this treatment the light parts of the oil are completely 
separated from the heavy parts. The heavy parts collect in the 
lower portion of the tank C’, and they pass off through the coil ¢, 
the end of which extends through the end of the jacket 1) and causes 
the liquid to discharge into the barrel or receiver E. The light 
parts of the oil w hich accumulate in the upper portion of the tank 
C’ escape through the pipe 7 into the tank C*, which is lower and 
of a different shi: ADC than the tanks C C’, but which nay be made 
similar to said tanks, or in any other suitable form or shape. In 
this tank, which is also enclosed in the jac ‘ket D, and surrounded by 
the cooling medium contained in said jacket, the light vapors are 


‘ 
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| a 


-_ a 


201 


THK BUFFALO LUBRICATING OIL CO. (LIMITED). 


condensed, and the products resulting from this condensation are 
carried off through the coil £, the discharging end of which passes 
through the end wall of the jacket and carries the oil running from 
it into a barrel or receiver,.k’. The gaseous parts which may still 
be mixed with the oil as the same flows from the tank C’ through 
the coil 7 are allowed to rise through the pipe l, which connects with 
the pipe j,and such vapors which are still mixed with the oil 
343 ° as the same discharges from the coil 7 escape in the open at- 
mosphere through the pipe m. <A similar pipe, n, carries off 

the uncondensed Vapors mixed with the oil escaping from the coil 
k. By this apparatus the distillation of petroleum oil and other 
liquids can be greatly facilitated, the flow of the stills being acceler- 
ated by the. action of the steam; and, furthermore, by the steam 
acting on the vapors and liquid while the same are condensing or 
about to condense, a thorough separation of the oil takes place and 
none of thé heavy parts are allowed to escape with the light and 
non-condensable vapors. The yield of oil is thereby increased and 
all danger arising from the explosive vapors is avoided ; and, fur- 
thermore, by the action of the steam, the oil is deodorized and a 
pure white product Is produce d. 

What I claim as new, and desire to secure by letters patent, is— 

1. The arrangement of one or more steam jets, a, in combination 
with the condensing coil A, constructed and operating substantially 
as and for the purpose set forth 

2. The steam jets d.or d’, applied in combination with tanks C or 
C’, and with the pipes carrying the oil into said tanks, substantially 
as and for the purpose deseribed. 

5. The jets d* or d’*, in combination with the tanks C or C’, con- 
structed and operating substantially as and for the purpose set forth. 

4. The combination of the coil A, tanks C C’ C*, steam jets add* 
d’ d’*, and coils & 7, all constructed and operating substantially as 
and for the purpose described 


ig 
A. THIRAULT. 
Witnesses : 


M. M. LIVINGSTON 
W. HAUFF. 
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DePARTMENT OF THE INTERIOR, 

| Unitrep STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This'is to certify that the annexed is a true copy from the bound 
volumes of this office of the specification and drawing in the matter 
of the English letters patent granted George Hamilton January 15, 
1859, number 149, for “improvements in treating rosin and resinous 
substances to obtain products therefrom and in treating the pro- 
ducts, &e. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 30th 
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day of June, in the year of our Lord one thousand eight hundred 
and eighty-three, and of the Independence of the United States the 
one hundred and seventh. 

[h. 8. ] Kk. M. MARBLE, 


(ommissioner. 


dtd A. D. 1859, 18th January, No. 149. 
Treating Resinous Substances, Xe. 


Letters patent to George Hamilton, of Liverpool, in the county of 
Lancaster, professor of chemistry, Queen’s College, Liverpool afore- 
said, for the invention of “improvements in treating rosin and 
resinous substances to obtain products therefrom, and In treating 
the products obtained from rosin and resinous substances.” Sealed 
the 15th July, 1859, and dated the 18th January, 1859. 


Specification in pursuance of the conditions of the letters patent 
filed by the said George Hamilton in the Great Seal Patent Office 
on the 16th July, 1859. 


To all to whom these presents shall come I, George Hamilton, of 
Liverpool, in the county of Laneaster, professor of chemistry, 
(Jueen’s College, Liverpool aforesaid, send rreeting : 


Whereas her most excellent majesty, (Jueen Victoria, by her let- 
ters patent, bearing date the eighteenth day of January, in the year 
of our Lord one thoysand eight hundred and fifty-nine, in the 
twenty-second year of her reign, did for herself, her heirs and suc- 
cessors, give and grant untome, the said George Hamilton, ber special 
license that I, thesaid George Hamilton, my executors, administrators, 
ana assigns,orsuch otheras I thesaid ¢ reorge Hamilton, ny executors, 

administrators, and assigns, should at any time agree with and 
346 no others from time to time and atall times thereafter during 

the term therein expressed, should and law fully might make, 
use, exercise, and vend within the United Kingdom of Great Britain 
and Ireland, the Channel Islands, and Isle of Man an invention for 
“improvements In treating rosin and resinous substances to obtain 
products therefrom and in treating the products obtained from rosin 
and resinous substances”? upon the condition (amongst others) that 
I, the said George Hamilton, my executors or administrators, by an 
instrument in writing, under my or their or one of their hands and 
seals, should particularly deseribe and ascertain the nature of the 
said invention and in what manner the same was to be performed, 
and cause the same to be filed in the Great Seal Patent Oftice within 
six calendar months next and immediately after the date of the said 
letters patent: 

Now, know ye that I, the said George Hamilton, do hereby, de- 
clare the nature of my said invention and in what manner the same 
is to be performed to be particularly described and ascertained In 
and by the following statement (that is to Say): 

The object of this my said invention is to treat rosin and resinous 
substances or products derived from rosin or resinous substances so 
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as to obtain from them spirits, oils, acids, resins, and other sub- 
stances, but especially to obtain direct from common rosin, by 
one distillation, a variety of clear and pale oils free from the 
blue colour and strong odour which characterize ordinary rosin 
oils, and at the same time to obtain the spirit, acid, and 
347 ~—soils all of such purity that they will not require any subse- 
quent rectification or other treating. To obtain these advan- 
tages apply the heat to the still or retort containing the substance 
to be operated upon in such a manner that I can regulate the: tem- 
perature to any required degree, always commencing with the lowest 
temperature which will suflice to cause the most volatile products 
to pass off, and then, when the products of that or any other re- 
quired temperature cease to be evolved, I then gradually raise the 
temperature until evaporation again takes place from the contents of 
the still or retort. by which I obtain another less volatile product 
than that obtained at the lower tem perature. After I have exhausted 
all the products that can be obtained at this heat I again raise the 
temperature until the less volatile product is evolved; and so on by 
successive increments of temperature I bring off successively the 
less volatile products until no further volatile products can be ob- 
tained from the contents of the still. To cause the evaporation 
within the still to take place at as low a temperature as possible I 
diminish the pressure within the retort or still to any desired extent 
by an air pump or its equivalent, and receive the products of distil- 
lation in an exhausted receiver, and I construct the still or retort in 
such a way that in place of the outlet orifice being at the head of 
the still the vapours leave the still as near the surface of the con- 
tents of the still as practicable,-to accomplish which I construct 
the still with several outlets, one below another, and which are 
provided with stop-cocks, which can be opened in succes- 
o45 sion as the contents of the still are reduced; or I construct 
the still in sucha manner that it may be mounted on an axle 
or a pair of trunnions, so that it may be tilted on one side, that the 
outlet orifice may be lowered at pleasure during the operation of 
distillation, a glass gauge being used to show the height of the con- 
tents of the still. [separate those products which rise in vapour 
together during distillation at the same temperature, but which, 
when condensed into the liquid state, are capable of being separated 
by alteration of temperature and subsidence. I draw off the heavier 
through the bottom of the receiver and the lighter through the side 
thereof, or by first drawing off the heavy portion through the bot- 
tom of the chamber into a receiver, and afterwards the lighter por- 
tions into another vessel or vessels. When desirable, I repeat the 
processes hereinbefore described on each or any of the products ob- 
tained as described until no further separations can be effected. 
That this my said invention may be the more readily seen and 
understood, I have hereunto annexed drawings in partial illustration 
of so much of the apparatus which I[ believe to be best suited to carry 
thesame into practical effect. Likeletters and figures marked thereon 
are used to denote similar parts. A, the still (shown by the dotted 
lines) enclosed within B, an outer jacket or casing. C is aman-hole 
in the top of the still, which is covered by a metal cover ground 
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air tight lL) Is il man-hole through the outer casing of the still, 
which is covered by a tight lid, which is securely held in 

old position by I, a set screw, which works through I, a small 
movable cross-beam, which is hinged at one end and locked 

at the other by a pin to I, two small standards on the top of the 
retort casing ; G is asmall safety valve on the man-hole lid; I, a pipe 
for introducing water between the jacket and still for heating and 
generating steam for heating the still; 1, a pipe for withdrawing the 
water when required; K, a pipe which connects the interior of the 
still with the condensing worm; 4, 4’, and 4® are junction pipes, 
provided with SLOP -COr ks, which are opened In succession as the 
liquid contents of the still are reduced for the purpose of allowing 
the products of distillation to pass off as near the surface as practi 
cable. I prefer to construct these junction pipes so that their diam- 
eters expand from the plug of the stop-cock towards the body of the 
still; 2, /’, and # are small serewed taps on the junction pipes for 
aflixing an exhausted flask upon, for the purpose of ascertaining 
the state of the contents of the still: L, the refrigerating vessel, con- 
taining the condensing worm, which is of the ordinary deseription, 
and is connected to M, the upper receiver, which is a tight vessel of 
capacity, which [ prefer to form of a barrel shape; N, the lower re- 
ceiver, Into which the liquid contents of the upper receiver are 
occasionally drawn off; n, frame-work, upon which the re- 
ceivers are supported; O, the pipes, by which the incon- 
densable portions of the products of distillation (which chiefly 
consists of carburetted hydrogen) are withdrawn from the 
apparatus, which I do by means of an air pump attached thereto, 
and which I preserve in a common gasometer for use 

000 as an illuminating gas or a heating medium for working the 
still or retort; P,a glass gauge for ascertaining the liquid 
contents of the upper receiver; Q, a junction pipe, with a stop- 
cock for withdrawing the liquid contents of the upper receiver (M) 
into (N) the lower receiver, which is done by opening R, a stop- 
cock on the exhaust pipe in connection with the air pump; S is a 
draw-olf tap on the botton of the lower receiver for dr: wing off the 
heavy portions of its liquid contents, and a is a tap On the end of 
the lower receiver for drawing off the lighter portions of the liquid, 
which is done by closing the taps Q and R and opening U, a stop- 
cock on W,a pipe in conjunction with the gasometer, which sup- 
plies the lower receiver with “As to allow the liquid contents to flow 
through the taps S and T; I receive the liquid contents of the re- 
ceiver into suitable vessesls, which are provided on the sides and 
bottom with cocks for drawing off the liquids of various gravities. 
These receivers may be placed upon a table which will turn on its 
vertical axis for the purpose of allowing the liquids to be con- 
veniently discharged into separate vessels that may be placed thereon 
within range of the draw-off taps; X,a small pipe fitted with a 
screwed tap on the upper part of the upper receiver, Which is used for 
exhausting; . # a flask, which is fitted with a stop-cock screwed on 
the end for attaching it to the screwed stop-cocks (/, l’, and 7) on the 
junction pipes of the still; Z, a thermometer for indicating the 
temperature within the still. 
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ool When it is not desired to obtain the whole of the volatile 

products, gaseous as well as liquid, nor the whole of the liquid 
products, in their highest degree of purity, as in the distillation of 
common rosin, for the purpose of obtaining the oils, I recommend a 
still (with or without a jacket or outer casing), and the worm and 
an open receiver, which is provided with draw-off cocks at the bot- 
tom and sides, and a glass gauge for enabling the operator to see the 
state of the contents of the Opel receiver ; and in some cases I also 
dispense with the work, using only a low heat in the still. [ am en- 
abled to do this by allowing the products of distillation to escape 
near the surface of the liquid contents of the still, which would not 
ut the low temperature used rise sufficiently high to pass out of the 
ordinary still outlet orifice. By the most imperfect and least expen- 
sive of these arrangements, even without a worm cooler, products 
may be obtained direct from rosin by a single distillation better 
than they can be produced by any method now in use with two or 
three distillations. 

When I use ordinary fuel, such as coal or coke, for working the 
still, | regulate the temperature by dampers and other appliances, 
as is well understood, but in most cases | prefer to use the gas col- 
lected in the gasometer described. 

Having now fully described and ascertained the nature of this my 
said invention, and how | believe it may be best carried into prae- 
tical effect, | wish it to be understood that I do not confine myself 

to the precise details or dimensions hereinbefore set forth 
392 ~=and described, as it will be obvious to those practiced in the 

art that they may be considerably varied without departing 
from the invention; but what I do claim is— 

First. The distilling of rosin and resinous substances and the 
products obtained therefrom into a vacuum or partial vacuum, as 
hereinbefore deseribed. 

Secondly. Constructing the still or retort in such a way that the 
exit orifice or orifices may be lowered as the liquid contents of the 
still are reduced, substantially and in the manner hereinbefore de- 
seribed, Or any mere modification of the Saree. 

Thirdiy. The use of an open receiver with glass gauge and stop- 
cocks at the sides and bottom for effecting the separation of liquids 
of different specific grravities, as hereinbefore deseribed ; and, lustly, 
the peculiar system of treating rosin and resinous substances for the 
purpose of obtaining products therefrom, substantially and in the 
manner hereinbefore described and set forth, or any mere modifica- 
tion of the same. 

In witness whereof I, the said George Hamilton, have hereunto 
set my hand and affixed my seal this fifteenth day of July, in the 
vear of our Lord one thousand eight hundred and fifty-nine. 

GEORGE HAMILTON. [1. s.] 

Witness: 

WILLIAM WALKER, 
44 Castle Street, Liverpool. 


(Here follows diagram marked p. 353.) 
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DEPARTMENT OF THE INTERIOR, 
UNiITep STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed 1s a true copy from the files of 
this office of thi J cification and drawing in the matter of the letters 
patent granted Edward Braggins, March 7, 1865, number 46633, for 
improvement in oil still. 

[In testimony whereof I, Ek. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 350th day 
of June, in the year of our Lord one thousand eight hundred and 
cighty-three, and of the lndependence of the United States the Oe 
hundred and seventh. 


fi. 8.) i. M. MARBLE, 
Commission v. 


(Ilere follows diagram marked }?. oe) ) 


OO Specification lorming Part of Letters Pati ni No. 6663, Dated 
Mareh Tth, LSG6o. 


To all whom it may concern : 

Be — known that I, Edward Braggins, of Titusville, in the county 
of Crawford, State of Pennsylvania, have invented a new and im- 
proved machine and mode of distillation for the distillation of yy tro- 
leum or rock oil; and Ido hereby declare that the following is a 
full and exact description of the Sallie, reference being had to the 
accompanying drawings and the letters of reference marked thereon. 

The dvawing represents an internal view of my invention, with 
all the parts adjusted In working order. , 

5 Bis asteam tub or jacket surrounding an oil retort, A; U isa 
tube to draw-off the condensed steam ; G is an escape pipe; F a tube 
into the retort by means of which oil may be pumped by a force 
pump into the retort A; Eis a steam tube letting the steam into 
the tub BB; between the tub and the retort H is a tube from the 
cover TT of the retort A; K is a condenser, surrounded by the 
jacket lL, la: Mois an air purnyp LO be used to assist in forming il 
vacuo in Ik, if necessary ; P is a water tank from the bottom of which 
isa tube, N,to fill the jacket L. L with water around the condenser 
kK: Ois another tube to fill the condenser K with water, and R is 
a tube by means of which the condenser Kk may be emptied, 

1, 2, 5, 4, 0, 6, 7, 8 are stop-cocks. My invention operates as fol- 

lows, to wit: 
357 Stop-cock 4 is closed and 1 opened, which fills the con- 

denser with water; the retort A having first been filled with 
oll, the cock o in the tube R Is how opened and cock l closed. This 
tube R may and should be a number of feet in length, and it then 
“draws ” on the water in k witha force like the long leg of a syphon, 
but the water in K cannot run out, as it would thereby leave a 
vacuum in the upper part of K. : 


E. BRAGGINS. 
Oil Still. 


No. 46.633. | Patented Mar. 7. 1865, 


Witnesses: inventor: 


Sooty Corre | ‘ as 
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Stop-cock 5 is now opened and steam let in around the retort A 
until the oil in the same is heated to the desired degree of tempera- 
ture. Now open the cock 4 and the vapor of the heated oil will 
ascend through the tube H and fill the condenser K, taking the 
place of the water. By this arrangement the oi] may be distilled at 
a much lower temperature than by any other method, as the water 
in its effort to escape from the condenser K through the open tube 

. “pulls” on the oil in the retort, and, as it were, assists the heat of 
the steam which pushes from below, thereby bringing two forces in 
operation to assist in the volatilization of the oil. 

The air pump may be used, worked by an engine, to create a 
vacuum in K in the place of water. 

By this method of distillation the oil is distilled at a very low 
temperature, thereby avoiding the discoloration of the refined oil. 
This method is much safer, as no fire is near the oil. The retort A 
may be constructed of any size or shape best adapted to heating by 
steam. 

And the condenser may be of any size desired, as the larger the 
size and the greater number of discharge tubes like R there is in 
the same the greater the force exerted on the oil in the retort A. 

When the distillation is finished the residuum of thetoil or tar 
may be drawn off through the tube C by opening the cock 7. 

What I claim as my invention and desire to secure by letters pat- 
ent of the United States is as follows, to wit: 

First. I-do not claim the distillation in vacuum as a novelty, for 
it has been done before. 

Second. But I claim the méthod deseribed of producing a vacuum 
in the condenser K by water in the manner described, when done 
by the aforesaid combination for the purposes set forth; I therefore 
claim the combination of the water tank P with tubes O & N, the 
condenser K, the tube R, and the retort A with the tubes E, F, ©, 
when the same are constructed as described and in the aforesaid 
combination for the purposes set forth. 

KDWARD BRAGGINS. 

Witnesses : 

A. B. RICHMOND. 
IRA H. PIERCE. 


(Ilere follows diagram marked p. 558.) 


boo Unirep Srates PATENT OFFICE. 
Isaac Newton, of New, York, N. Y. 
Improvement in Supe rheating Apparatus. 
Specification forming part of Letters Patent No. 54757, dated May 
15, 1866. 

To all whom it may concern : 

Be it known that I, Isaac Newton, of the city, county, and State 
of New York, have invented a new and useful improvement in 
superheating apparatus for steain-engines; and I do hereby declare 
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that the following is a full, clear, and exact description of the same, 
reference being had to the accompanying drawings, forming part 
of this specification, 1n which— 

igure one Is il vertical section of a superheating apparatus COll- 
structed and applied according to my invention. Fig. 2 is a plan of 
the same. Tig. 3 is an end view of the apparatus. Fig. 4 is a ver- 
tical section, as 1) lig. # showing the manner ol braecl (F the cir- 
culating-chamber. 

Similar letters of reference indicate corresponding parts In the 
several figures. 

The prime conditions essential to the success of a superheating 
apparatus are that it shall not interfere’with the draft of the boiler 
lurnace, ¢ ither by contracting the calorimeter or by otherwise ob- 
structing 
it will yy rmiit the easy detection of any defects In its tubes or joints 
and the removal and replacement of its tubes even while steam is 
in the boiler. The be hed that these conditions have not been ful- 


the passage ol the heated gases of combustion, and that 


filled by any of the superheating apparatus heretofore employed 
has led to this Invention, which corsists in an apparatus which, 
while it does not interte with the draft, may be made to present 


l’é 
anv desirable amount of heated surface, over which the steam may 


pass on its way to the engine, Is very simple and easy to construct 
and repair, particularly so far as replacing defective tubes is con 
sidered, and can be applied LO ¢ xisting steam-boilers without mak- 
Ing alterations. 

To enable others skilled in the art to make and apply my inven- 
| ion, will proceed to cle scribe if with I te renee to the a PAW LYS, 

ABC Disa circulating steam chamber having a vertical parti- 
tion, | K, and in the inner head, C D, of which one end of each of 
the nearly-horizontal circulating-tubes Kk bk EF are serewed or 
otherwise firmly secured. \\ ithin these superheating-tubes internal 
circulating-tubes, G Il G Il, are inserted, the said circulating-tubes 
passing tightly through holes in the partition I K. The super- 
heating-tubes Om ae l’ are only fastened at one end, as above men- 
tioned, but are supported near the other end by an upright steady 
plate, LL. which Is perforated SO that the said tubes may pass easily 
through: it. 

The apparatus thus described is inserted through a suitable open- 
Ing in one side of and surrounded by a casing, N O P Q, which is 
placed between the exit TU in the boiler for the products of com- 
bustion and the base V W of the chimney. This casing is so pro- 
portioned that the superheating-tubes cannot impair the draft 
either by contracting the calorimeter, presenting obstructions to the 
passage of the gases or by reducing the Lemperature, This very 
important condition | fulfill by enlarging the area of the casing 
NOP Q around the superheater, above the exit or outlet in the 
boiler, and again contracting the Size oO} the smoke-pipe above the 


— 


superheater; and I place the superheating-tubes at a suitable dis- 
tance above the exit or outlet 14 U. =i) that the products of com bus- 


tion have ample space to pass unimpeded to the chimney by pass- 
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ing not only among but around the tubes to the smoke-pipe V W, 
which is attached to thi Lop of this casing. 

[ construct the outer ends, Fk F, of the superheating-tubes E F E 
I’ either solid or closed bv au Cap or screw-plug, as shown nn the 
drawings, and the circulating-tubes G H G H, | make either with 
the outer ends, IT H, split and swelled out, as shown in the draw- 
Ings, Or | rforated and support don an extension of the screw plugs 
or caps. by securing oue or more of the ends H H to the screw 
plugs or caps or closed ends of their respective tubes E F E F, and 
securing the other end or ends, G G, in the plate I K, the circulat- 
ing-tubes may be made to brace the circulating-chamber. 

It will be seen that this arrangement of tubes prevents any Injury 
to the yolnts which miclit oth rwise occur on aeccoun}tl of unequal 
f Xpausion and contraction by ditferent Lem peratures in various parts 
of the apparatus. 

In order to guard against the evil of water lodging in the tubes 
by the foaming of the boiler or other cause, I so fix the superheater 
within the casing N O P Q, already described, that the tubes will 

incline from a horizontal position with ends secured in the 
oy) head € the lowest, In order, also, that the greatest quantity 

of steam may circulate over the hottest parts of the superheat- 
ing-tubes, which is the lower side, and thus transfer the greatest 
quantity of caloric from the products of combustion to the steam, I 
prefer to so insert the circulating-tubes G H and support them by 
the division-plate | K and within the superheating-tubes E F, that 
the internal annular space between the circulating and superheat- 
ing tubes will be the greatest on the side next the outlet or exit from 
the boiler. Again, in order to accomplish the same end, I prefer to 
make the lower superheating and cireulating tubes larger than those 
above, so that the greatest portion of the steam will pass through 
those tubes which are ON }) sed to the highest temperature. And, 
again, to effect the same end, | propose in some cases to place two 
Sup rhe aters, as abo ce deseriby d. Corie above the other. the sfeam from 
the bol rio enter the high r on —the one ex posed LO the lowest 
Lenn py reacuyre —and thie a }etss through the lower and hotter one before 
entering the engine. | propose to employ either one or all of these 
devices in combination to obtain a superheater of maximum effi- 
ciency under the conditions 

In the easing N O P Q, opposite the head into which the super- 
heating-tubes are secured, and opening directly on the outer end of 
these tubs S, piace i door, ." 1h” hinged or otherwise applied SO 
that it may be easily opened, and of such dimensions as to admit of 
the tube s iy Ing f xamined cut any Lime, an through which defective 
tubes, after being unscrewed, may be withdrawn and replaced with 
hew ones, 

by this arrangement it will be seen that the fundamental diffi- 
culty in existing superheaters is obviated, for by merely opening this 
door A’ Bb’ a faulty tube cannot only be promptly discovered but 
removed and replaced in avery few moments. 

In order that repairs or examinations may be effected without 


even stopping the engine, | apply suitable stop-valves and connec- 


27 —271 
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tions, so that the steam may be taken direct from the boiler without 
passing through the superheater. 

The operation of this apparatus is as follows: The steam from the 
ay enters the oute r compartment of the cireul: — chamber A 7 
'D by means of the nozzle R, which is connected ‘by means of 
nr with the highest part ol the steam space of the boiler. The 
steam thus entering fills the outer compartment of the circulating- 
chamber, and from thence enters the circulating-tubes G HE G H, 
from which it passes through apertures in the ends H H into the 
superheating-tubes E F E I’, which are exposed to the hot gaseous 
products of combustion from the boiler-furnaces on their way to the 
chimney. The steam, now superheated, enters the inner compart- 
ment of the circulating-chamber, to which is attached a nozzle, 
with which the steam-pipe leading to the engine is connected. ‘The 
steain therefore entering the nozzle KR from the boiler is forced to 
circulate over the hot surface of the mapermentnne tame EF, and 
thus, before passing to the engine through nozzle S, is superheated. 

The apparatus thus dese ribed appears to me to be suited to ob- 
viate the difficulties heretofore existing in the use of superheated 
steam so far as the means employed for heating it by the heated 
gases gener ani in asteam-boiler furnace is involved. Not only does 
it permit of the exposure of an adequate amount of superheating- 
surface to the hot gases leaving the boiler without impairing the 
draft, but it also provides for the perfect circulation of the steatin over 
those surfaces, without which provision even the extensive surface 
would not be sufficient for the efficient transfer of the caloric from 
the hot gases to the steam before it enters the engine. At the same 
time these indispensable conditions are fulfilled there are no com- 
plicated parts, or, in fact, any difficult of access. By simply raising 
a latch and opening the door A’ B’ the entire fixture is exposed to 
view, and any of the tubes—the parts most liable to decay—can_ be 
readily inspected and replaced if hecessary. Neither does it involve 
a boiler of peculiar construction or differing in any way from those 
usually built. By merely introducing a casing or box between the 
exit in any boiler on the base of the pipe or chimney the superheater 
can be readily applied. 

What I claim as my invention, and desire to secure by letters 
patent, 1Is— 

1. The arrangement of a superheating apparatus composed of a 
system of tubes and a circulating-chamber within an enlarged casing 
or box, N () ‘ \), in relation LO the outlet of the boiler ana the base 
of the chimney, substantially as and for the purposes specified. 


Bracing the circulating-chamber A B CD by securing one or 
more of the inner tubes to their corresponding outer ones at their 
ends HF, and their reverse ends, respectively, to the side C D and 
dividing-plate -I K of the cireulating-chamber, substantially as de- 
scribed. 


The arrangement of the superheating-tubes within the casing 
NOP Q in relation to the cireulating-chamber and to a door, A’ DY, 
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in the said casing, substantially us herein specified, to provide for 
the removal and replac ment ol any of the said tubes. 
ISAAC NEWTON, 
Witnesses: 
HENRY T. BROWN 
J. W. COOMBS. 


36] DEFENDANTS Exuipsir V. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all Pcrsolis LO whom thi si por sents shall come, Greeting : 

‘This is to certify that the annexe d Is a true COpy irom the records 
of this office of the Sspecihcation and drawing In the matter of the 
letters patent granted William I:lmer September 15, 1863, number 
sv005, for improvement in the manufacture of illuminating gas. 

In testimony whereof I, Ben). Butterworth, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 22d day 
of September, in the vear of our Lord one thousand eight hundred 
and eighty-four, and of the [Lndependence of the United States the 
one hundred and ninth. 

ik, &) BENS. BUTTERWORTH, 


(om mission f 
(Ilere follow diagrams marked pp. 302 & 363.) 


ot Specification horming Part of Letters Patent No. SUDO, Dated 
Sept. lo, 18653. 


To all whom it may concern : 

Be it known that I, William lclimer, MI. 1). of the city, county, and 
State of New York, have invented certain new and useful improve- 
ments in the manufacture of illuminating gas, and that the follow- 
1higy is a full, clear, and exact deseription of ny sald Invention, ref- 
erence being had to the accompanying drawings, in which— 

Figure 1 represents a front elevation of one division of a row of 
apparatus for manufacturing illuminating gas according to the prin- 

ciple of my Invention. 
U0 igure 2 represents a vertical section of the same through 
the centres of the retorts. 

igure 3 represenis a vertical section of the same transversely to 
the retorts, following the line a a of hgure y & 
igure 4 represents an elevation of the rear of the division, and— 
igure 5 represents a vertical longitudinal section of the con- 
denser of the foreign matters from the hydrogen. 

In two previous patents issued to me upon the fourth day of 
August, A. D. 1863, I described a process and apparatus for manu- 
facturing illuminating gas by decomposing hydrocarbon in the 
presence of hydrogen produced by the decomposition of water. The 
present invention consists in certain Improvements In apparatus for 
producing illuminating gas upon this principle. 
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The object of the first part of my invention is to produce the hy- 
drogen in a separate vessel from that in which the olefiant gas is 
formed, and it consists substantially of the combination of the fol- 
lowing devices or their equivalents, VIZ: 

First. A retort in which water is decomposed to furnish hydrogen, 

Second. A retort in which a fluid hydrocarbon Is decom posed by 
heat. 

Third. One or more furnaces for heating the retorts to the required 
temperature, 

fourth. Apparatus to supply water in regulated quantities to the 
retort in which it is decomposed (whether such water be supplied 


in liquid form or in the form of steam or vapor) 
Fifth. Apparatus to supply a fluid hydrocarbon in regulated 
quantities to the retort in whiel: it is decomposed, 
3OH6 Sixth. A connection to conduet the hydrogen from the re- 
tort in which it is formed to the retort in which the fluid 
hydrocarbon Is decomposed. 

The object of the second part of my Invention is to free the hy- 
drogen from condensable substances pres lous to 1s Introduction Into 
the retort in which the olefiant gas Is formed, and 1t consists of the 
combination of the retort for the decomposition of the water with 
the retort for the formation of the illuminating gas through the in- 
tervention of a ecndenser. 

The third part of my invention consists In the combination of a 
boiler for generating steam with the retort in which it 1s decom- 


— 


posed, through the intervention of a heating apparatus, so that the 
steam is heated after its generation and previous to its decomposti- 
LION. 

The fourth part of my Invention consists of the combination of 
the hydrogen retort (or its equivalent for supplying hydrogen) with 
the retort for the formation of the illuminating gas through the in- 
tervention of a heating apparatus, so that the hydrogen Is heated 
after its formation and previous to its manufacture into illuminat- 
Ing gas. 

All the parts of my Invention are embodied in the apparatus rep- 
resented in the accompanying drawings, which illustrates one mode 
of carrying my invention into effect. The water is decomposed to 
furnish hydrogen in a retort, A, which is heated by a fire in a fur- 
nace, B, beneath it, and, as a lower temperature Is requir d for de- 
composing the fluid hydrocarbons than for decom posing water, the 
retort 67 in which the hydrocarbon is Lo be lecomposed, 1s heated 
by the same fire as that for decomposing the water, both retorts 
being set in the same brick-work, and the flame, after passing 
around the latter retort A, being conducted by flues d to the former 

and being caused LO envelope it before passing oud ot the 
o07 retort chamber E through suitable slots fin the areh over 

the retort. ‘These retorts may both be made of iron or fire- 
clay. In the example represented the hydrogen retort A is made 
of fire-clay and the hydrocarbon retort © of east iron. 

[n the prese nt example the wiuter to be decom posed 1s supplied to 
the hydrogen retort A in the form of steam, which, in order to em- 
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body the third part of the invention, is heated to a high temperature 
previous to its introduction into the retort. In order to obtain steam 
economically it is furnished by | boiler, (i, which Is heated by the 
products of the combustion escaping from the chamber surrounding 
the hydrocarbon retort c, and the flues j are arranged in such 
manner that by varying the position of a damper, Kk, more or less 
of these products may be caused to pass around the boiler; thus the 
evaporation may be varied and the quantity of water supplied in 
the form of steam to the hydrogen retort may be regulated. The 
danaiper kK in the pre sent example consists of a fire-brick slab sus- 
pended from a lever and counterbalanced by a weight, L, so that it 
Cali be easily moved, and will retain the position Wn which if Is 
placed. It is arranged in such manner, as shown by the drawing, 
that as one flue, h, is opened the other, 7, is obstructed and vice versa, 
so that while the draught of the furnace remains the same the quan- 
tity of heat transmitted to the boiler G is varied by moving the 
damper. The steam from the boiler G passes through a pipe, /, en- 
closed in the retort chamber, so that the steam 1s highly heated pre- 
vious to its introduction into the hydrogen retort. This retort is 
charged with some material which will decompose water, abstracting 
the oxygen and setting free the hydrogen. ‘The substance which | 
prefer to use for decomposing the water is metallic zine. This may 
be charged in a metallic state into the retort, so that when the heat 
is raised sufficiently the steam will act upon its vapor, or an ore of 

zine, Which will yield metallic zine in the form of vapor when 
oS sufficiently heated, may he placed 1D the retort. The boiler 

G is provided with a feed pipe, m, leading from some elevated 
source of supply,so that water can be conveniently supphed to the 
boiler when required. 

The hvdrogen retort A is. connected with the hydrocarbon retort 
C, and in order to embody the second part of the invention a con- 
denser, P, is interposed in the connection between the two retorts, 
so that such condensable matters as pass from the hydrogen retort 
with the hydrogen may be separated from it before it combines with 
the products of the decom position of the hvdrocarbon. The con- 
denser In this example consists of a series of cells, R' R? R* 4, three 
of which are separated by grated partitions 5, while the last cell, R‘, 
contains water, under whose surface the hydrogen and its accom- 
panying substances are introduced through a pipe, ¢, leading from 
Ae TEX’ preceding cell. The hydrogen passes from the condenser 
to the hydrocarbon retort C through a pipe, n, which, in order to 
embody the fourth part of the invention, is passe dd through the retort 
chamber E, so that the hydrogen is highly heated before its intro- 
duction into the hydrocarbon retort. In the present example the 
hydrocarbon used Is supplied to the hydrocarbon retort In a liquid 
form from a reservoir, V, which is mounted upon the masonry of 
the retort chamber. ‘This vessel communicates with the hvdrocar- 
bon retort by means of a pipe, a, fitted with a serew valve, b, by 
means of which the supply of hydrocarbon may be regulated. The 
hydrocarbon retort may not contain any solid substance, but it is 
better to fill it partially with fragments of bricks, so as to afford an 
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increased decomposing surface. The gas produced in the hydro- 
carbon retort esc: apes through it pipe, C, and may be conducted di- 
rec tly LO a gas-hol ler or may first be passed through a condenser to 
collect any liquid 1 roduets that may be carried off in the form of 
vapor with the illuminating gas. 
oUt) Olefi; int gas cont Lins about S6 per cent. by weight of carbon 
and 14 per ce nt. of hydroge nb. The hydroe arbons which are 
available for the manufacture of illuminating gas contain a much 
larger percentage of carbon, and as the composition of almost each 
one differs from another, the quantity of hydrogen to be supplied LO 
the hydrocarbon retort varies according to the hydrocarbon which 
is used. Water contains a certain determined percentage of hydro- 
gen, so that when the quantity of hydrogen required for any par- 
ticular hydrogen is known it may be supplied practically, with 
almost chemical accuracy, by decomposing a certain calculated quan- 
tity of water in the hydrogen retort for each portion of hydrocarbon 
supplied te the hydrocarbon retort. Thus when petroleum or rock 
oil, as it is frequently called, is the hydrocarbon used it Is expedient 
to decompose six parts, by measure, of water for each eight parts, by 
measure, of petroleum supplied to the hydrocarbon retort. In order 
to enable the workmen to supply the proper quantity of water with 
facility, the interior of the boiler G in the present example is made 
of the same horizontal section as the interior of the hydrocarbou 
reservoir V, and each is provided with a glass gauge, g y, to show 
the height of the liquid within the vessel, a scale of equal division 
is applied to each gauge, and the lengths of the divisions on the 
water gauge g bear the same proportion to the ys of those of 
the hydrocarbon gauge — the quantity of water to be decom- 
posed bears to the quantity of hydrocarbon to be wae did? at the 
Same time: thus, if, ais = fore sup yposed, petroleum be the hydro- 
carbon used, the lengths of the divisions of the water gauge should 
be six-elghths ot those of the hydrocarbon gauge. Then, whe the 
flow of hydrocarbon Is adjusted, the evaporation of the water is ad- 
justed by regulating the damper k, so that the liquids stands 
370 on their two gauge scales at the same division or fraction 
thereof as both vessels are progressively emptied. 

When the apparatus thus described is in regular operation the 
steam venerated in the boiler Passes through the pipes YUP and 
enters the hydrogen retort A; it 1s there decomposed, the oxygen 
combining with the material used for that purpose, while the liber- 
ated hydrogen passes through the pipes w n and the condenser P to 
the hydrocarbon retort C. The hydrocarbon employed passes from 
the reservoir V through the pipe a to the hydrocarbon retort, in 
which it is decomposed in the presence of the hydrogen, and the 
products from the hydrocarbon retort pass from the apparatus 
through the pipe e to the gas-holder. 

Any hydrocarbon which can be reduced to a liquid and then de- 
composed by heat, as for example rosin and tallow, may be success- 
fully used in the apparatus thus described, but the petroleums and 
crude parattine oils obtained by the distillation of bituminous coals 
are preferred by the inventor. The hydrogen retort should be kept 
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at a temperature just high enough to vaporize a sufficient quantity 
of the zine to decompose the water, and this temperature may be 
regulated by varying the admission of air to the ash pit of the furnace 
by means of a register; but with ordinary workmen it is hardly 
practicable to adjust the temperature with exactness; hence an excess 
of the zine is vaporized and some of it passes with the hydrogen to 
the condenser. The products of the decomposition of water by com- 
mercial zine are hydrogen, oxide of zine, and some immaterial traces 
of other substances; the larger quantity of the oxide of zine re- 
mains in the hydrogen retort and is removed previous to supplying 
a new charge of zinc; a portion of the oxide is, however, found in 

the condenser. The oxide is collected and washed to fit it for 
371 market. In using any hydrocarbon whose chemical com- 

position is unknown, a preliminary analysis of it should be 
made to determine the quantity of hydrogen, and consequently of 
water. required to convert all its carbon into olefiant gas; or the 
hydrocarbon may be decomposed in connection with a previously 
estimated quantity of water and the resulting gas may be tested for 
its quality ; then from this test the proper quantity of water to be 
used may be determined. In commencing the process a quantity 
of hydrogen sufficient to drive out the atmospheric air from the 
apparatus should be formed before the decom position of the hydro- 
carbon is commenced ; then the decomposition will commence in an 
atmosphere of hydrogen; or, in other words, the hydrogen will be 
present while the products of the decomposition of the hydrocar- 
bon are in their nascent state and ata high temperature, when an 
immediate recombination of them with the hydrogen results; and 
if the hydrogen be supplied in properly regulated quantities, as has 
been deseribed, that particular combination of carbon and hydrogen 
known as olefiant gas is produced. 

This invention is not confined to the precise apparatus represented 
In the accompanying drawings, as it must be evident to those skilled 
In the art to which it appertains that the apparatus may be varied 
without substantially changing its mode of operation ; thus the first 
part of my invention may be embodied substantially: by substi- 
tuting in the combination some other means of supplying hydrogen 
in regulating quantities for the hydrogen retort and water-supply- 
Ing apparatus represented in the apparatus | have deseribed, the 
characteristic feature of the apparatus being to supply hydrogen in 
regulated quantities to a retort in which a hydrocarbon is decom- 

posed. Moreover, the first part of the invention may be used 
of/2 without the remainder or with any one or two of the re- 

Inaining parts. On the other hand, if deemed expedient, the 
water may be supplied directly to the hydrogen retort by a regulat- 
ing apparatus similar to that applied to the hydrocarbon feed pipe, 
but in this case the hydrogen retort must be of sufficient capacity to 
both vaporize and decompose the water; when this modification is 
adopted the water may be heated previous to its introduction into 
the retort by causing it to pass through a heated pipe. If rosin be 
the hydrocarbon employed the hvdrocarbon reservoir V_ should 
be so arranged that it can be kept at a temperature sufficient to 
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maintain the rosin ina liquid form ; this may be done by setting if 
in the brick-work in manner similar to the boiler G. In place of 
regulating the damper K, that controls the evaporation of the water, 
by hand it may be combined with a self-acting damper regulator, 
operated by the pressure of the steam generated in the boiler, pro- 
vided the steam be venerated under sufficient pressure Lo Operate il 
damper regulator; in this case, however, it would be necessary to 
place ral valve or cock in the steam pipe LO prevent the steam from 
passing Loo rapidly to the hydrogen retort. 

The steam boiler G should be -provided with a safety valve ap- 
plied to the nozzle a; it should also be provided with a steam- 
pressure pau As, however, the construction and application Ol 
such instruments are well known, it has not been deemed necessary 
to represent them in the drawings of the apparatus. 

Having thus described the best mode that I am aequainted with 
Ol embodying ny Improv ments 1) il working apparatus, I do hot 
claim the separate parts which constitute my combinations, but 


oi4 


what I claim as my invention, and desire to secure by letters patent, 


is 

The combination of the following devices or their equivalents, 
VIZ: 

oid lirst. A retort in which water Is decomposed to furnish hy- 


drogen, . 

Second. A retort in) which il fluid hydrocarbon Is decom posed by 
heat. 

Third. One or more furnaces for heating the retorts to the required 
temperature. 

fourth. Apparatus for supplying water in regulated quantities to 
the retort In which it is decomposed. 

hifth. Apparatus to supply a fluid hydrocarbon in regulated quan- 
tities to the retort in which it is decomposed. 

Sixth. A connection to conduet the hydrogen from the place where 
it is formed to the hydrocarbon retort, the combination as a whole 
constituting an apparatus for manufacturing illuminating gas, and 
Opn rating substantially as set forth. 

[ also claim the combination of the hydrogen retort with the hy- 
droearbon retort through the intervention of a condenser, substan- 
tially us sel forth. | “Also claim the combination of the boiler bor 
or nerating steam with the hydrogen retort through the intervention 
of a heating apparatus, substantially as set forth. 

l also claim the combination of the hydrogen retort with the hy- 
drocarbon retort through the Intervention of a heating apparatus, 
substantially as set forth. 

In testimony whereof | have hereunto subseribed my nam 

WILLIAM ELMER. 

Witnesses: 

KS. RENWICK. 
W. L. BENNEM. 
xa: E Ea ee. a. Be. Es. 


( 


J, A. BASSETT. 
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37 DEFENDANT'S Exuripit W. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


hese presents shall come, Greeting: 


To all persons to whom t 

This is to certify that the annexed is a true copy from the records 
of this office of the Sp ification and drawing in the roatter of the 
letters patent granted Jolin A. Bassett July 8, 1862, number 35807, 
for improvement in making oil and water gas. 

In testimony whereof I, Benj. Butterworth, Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
22d day of September, in the year of our Lord one thousand eight 
hundred and elelity four, and of the Independ nee of the United 
States the one hundred and ninth. 

In. s.] BENS. BUTTERWORTH, 


(ommissioner. 


(Ifere follows diagram marked p. 375.) 


STir Specification Forminy Part of Lette rs Pat nl No. dvS07, Dated 
July Sth, 1862. 


To all whom it may concern: 

be it known that I, John A. Basset, of Salem, in the county of 
Iissex and State of Massachusetts, have invented a new and useful 
improvement in the preparation of hydrogen and other gases ob- 
tained from the decom position of steam: and | do hereby declare 
the following to be a full and exact description of the same, refer- 
ence being had LO the accomMpanving drawings making part of this 
specification), in which figure 1 is a vertical and figure 2 a hori- 
zontal section of the apparatus employed. 

Similar letters of reference indicate corresponding parts in both 
VIEWS, 

The nature of my invention consists in a new method of obtain- 
ing in abundance hydrogen and other gases by the thorough de- 
COM POsItION of steam under such conditions that the OxVeen shall 
form a minimum of carbonie acid, the intermixture of which 1s in- 
jurious; and, as in most of the well-known hydrocarbon gas pro- 
cesses where formed in abundance, entails considerable waste of 
pas, Expense for purification, wastes more of the carbon used in 
decom position, and exerts a powerful effect in vitiating and dimin- 
ishing the brillianey of the light. 

And this object I accomplish in the most perfect manner by highly 
heating the steam previous to its entering the decom posing retort, 

passing it through coils of pipe so arranged as to be heated 
oid by the waste heat of the furnace up or nearly up to the tem- 
perature of the retort in which if is to be decom posed. It is 
obvious that if the steam Is heat d up to the temperature of the re- 
tort previous to its entrance that no cooling of the same will take 
place, and the decomposition will go on continuously with but little 
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production of carbonie acid. My experience in this matter has been 
that by keeping the carbon in the retorts at about 1,600 degrees the 
decomposition of the steam into hydrogen and carbonic oxide is 
perfect and continuous, and this object is accomplished by using the 
heat in various parts of the furnace, which would be otherwise 
wasted and lost, to raise the temperature of the steam up to a potnt 
. where it will not cool the carbon below the decomposing tempera- 
ture, a low temperature being the first step in the production of car- 
bonie acid. The pipes, therefore, through which the steam passes 
for the purpose of superheating are progressively hotter as they ap- 
proach the retort and the heat of the steam just before issuing into 
the retort should be about 1,500 degrees. 

By superheating the steam previous to its entering the retort the 
formation of carbonic oxide gas goes on unintermittingly and in large 
proportion : and, as a water fas of proper proportions Lo be earbon- 
ized should be half hydrogen and half carbonic oxide, the value of 
this improvement Is very manifest and in the preparation of hydro- 
carbon gas is very important. 

And the object of the present invention relates specially to the 
means used to accomplish this result, as will be described. 

To enable others skilled inthe art to make and use my invention, 
I will proceed to describe the same with reference to the drawing 
annexed, which shows in section an apparatus by which it may be 
practically used and carried out, and also shows its application to 
the manufacture of hydrocarbon gas as illustrated in my patent 

of January 3d, 1860. 
378 [ place in the lower part of the furnace A a set of super- 

heating pipes, B, in the form of a reverse coil. The steam 
passes into these pipes from the boiler © through the pipe D, the 
supply being controlled by the valve E. These superheating pipes 
should be made of sufficient size to allow of the expansion of the 
steam by reason of its increased temperature. Thus the pipe from 
the boiler C may be three-eighths of an ineh internal diameter and 
the superheating pipes should be an inch and a half internal diame- 
ter. In practice I have found these proportions to work satisfactorily 
and properly. | 

These pipes are represented in the drawing to be at the bottom of 
the furnace directly in the main flue, but their position, as well as 
their number, may be varied without altering the nature of the in- 
vention. 

They may be placed in any part of the furnace where heat would 
be otherwise lost and wasted by absorption by the brick-work and 
radiation, and in any number that is desired, for the more perfect 
the superheating the more perfect the result attained; but in prac- 
tice the number and size indicated will be found suftieient and in 
proportion to the general arrangement and construction of the ap- 
paratus. These pipes may be made of clay or graphite or of clay 
and graphite mixed, orother material having little affinity foroxvgen, 
and therefore may be more durable and may be exposed to a higher 
heat without injury. The walls of the furnace near the fire box may 
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be lined with a series of these tubes, and in this way great economy 
of fuel will be attained. 

In case these pipes are made of clay or graphite, as suggested, the 
ends should be supplied with flanges for the connection with the 
iron pipe of the boiler and of the retorts nearly in the same manner 
as clay retorts are connected with the iron mouthpiece. The press- 
ure on this apparatus never at any time exceeds ten inches 
of water, and therefore may be used without fear of fracture 
or explosion, as pipes of this size may be made to sustain a 
a pressure of twenty pounds above the atmosphere with safety. If 
iron pipes are used, which I have used with great success, it is obvi- 
ous that cast is superior to wrought iron, as it Is not attacked by 
OxVEeen so much. 

This highly-heated steam passes from these superheaters into the 
decomposing retorts F by the pipe G. These pipes or decomposing 
retorts are circular, are four inches internal diameter, and fifty inches 
long, and are placed SO “4S LO recelve the direct heat of the fire, ih 
high temperature being required. 

The hot steam here meets the red-hot carbon and is decomposed 
with great rapidity. It 1s probable that the first product of decom- 
position is hydrogen and carbonic acid, which is instantly changed 
into carbonic oxide in presence of the incandescent charcoal. It 
should here be stated that no decrease of temperature of these retorts 
takes place. 

Accurate and careful examination fails to reveal any cooling of 
the retorts from the time the steam 1s allowed to enter until the 
exhaustion of the charge, which Is believed Lo be one evidence of 
thorough and perfect decomposition into carbonic oxide and not 
carbonic acid. 

No interruption takes place in the decomposition; it goes on unin- 
terruptedly, the quantity produced not varying from the first to the 
last, and the production of carbonie acid not increasing towards the 
last of the charge, as is always the case when the steam is admitted 
to the retort direct from the boiler in the usual hydrocarbon gas 
processes. 

The freedom of the gas from carbonic acid may be judged of 

380 = from the fact that if 1,000 feet of the gas be passed through 

2} pounds of lime water a very small precipitate is made, 

and works constructed according to the general plan submitted are 

capable of producing upon an average at least twenty thousand feet 

of gas per day. No purification by lime or any substance to remove 

carbonic acid is used except water; the gas is simp!y washed with cold 
water and passed to the gas-holder or applied to any desired use. 

It is obvious that the steam, after being superheated, should be 
passed directly into the retorts, as,if the steam were required to 
traverse any long length of pipe exposed to the atmosphere, it would 
be cooled so as to vitiate its property for ready decom position. 

The water being decom posed the gases may be applied to any 
purpose desired. 

In the drawing is represented two upright retorts, H, which are 
filled with carbon or any substance to increase the heated surface, 
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and being supplied with the vapor of a liquid hydrocarbon in any 
suitable manner the gases are passed through them according to my 
patent of Jan. 3, 1860, producing a permanent illuminating gas ; 
but the hydrogen and carbonic oxide, being nearly free from = car- 
bonic acid and of light specific gravity, are applicable to many use- 
ful purposes, and especially useful for saturation with hydrocarbon 
vapor so as to be applicable for illuminating purposes by any of the 
ordinary methods now in use. 

Having thus fully described the nature of my invention, what I 
claim therein as new, and desire to secure by letters patent in the 
manufacture of hydrocarbon gas by a continuous process, is-— 

Preserving a uniform high temperature in the decomposing retort 
by the employment of steam superheated immediately previous to 
its introduction into said chamber and introduced before its tem- 
perature is materially lowered by meatis of apparatus constructed 
and arranged substantially as herein shown and described. 

JOHN A. BASSET. 

Witnesses ) 

JOHN RYAN, 
JAMES McGEALY. 


Ex’d: E. H. M., H. M. H. 


381 DEFENDANTS Exuibitr X. 


DEPARTMENT OF THE INTERIOR, 
Unirep STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the reissued letters patent cranted John Howarth 
January 19, 1864, number 1605, for improvement in method of dis- 
tilling coal, Xe. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent thee to be atlixed this eleventh 
day of August, in the vear of our Lord one thousand eight hundred 
and elghty-three, and of the Independence of the United States the 
one hundred and eighth. 


[L. s.] 


382 Reissue No. 1605. 


ee 


Y M. MARBLE. 


United States of America to all to whom these letters patent shall 
come: 

Whereas John Howarth, of Salem, Massachusetts, has alleged 
that he has invented a new and useful improved method of distill- 
Ing coal, &e. (for which letters patent were issued to him, dated 
September 27, 1859, which letters having been surrendered by him, 
the same have been cancelled and new letters ordered to issue to 
him onan amended specification), which he states has not been 
known or used before his application ; has made oath that he isa 
citizen of the United States; that he does verily believe that he is 
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the original and first inventor or discoverer of the said invention, 
and that the Sime hath not, to the best of his knowledge and belief, 
been previously known or used; has paid into the Treasury of the 
United States the sum of thirty dollars, and presented al petition to 
the Commissioner of Patents signifying a desire of obtaining an 
exclusive property in the said invention and praying that a patent 
may be granted for that purpose : 

These are, therefore, to rrant, according LO law, to the said John 
Howarth, his heirs, administrators, or assigns, for the term of four- 
teen years from the twenty-seventh day of September, one.thousand 
eight hundred and fifty-nine, the full and exclusive right and lib- 
erty of making, constructing, using, and vending to others to be 
used, the said invention, a description whereof is given in the words 
of the said John Howarth in the schedule hereunto annexed, and 

is made a part of these presents. 
385 In testimony whereof I have caused these letters to be 
made patent, and the seal of the Patent Office has been here- 
unto affixed. : 

Given under my hand, at the city of Washington, this nineteenth 
day of January, in the year of our Lord one thousand eight hun- 
dred and sixty-four, and of the Independence of the United States of 
America the elghty-eighth. 

[SEAL. } J. O. USHER, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 


Commissioner of Patents. 
(Here follow diagrams marked pp. 384 & 385.) 


386 Specification forming part of Reissued Letters Patent No. 1605, 
dated Jan. 19, 1864. 


To all persons to whom these presents shall come: 

Be it known that I, John Howarth, of Salem, in the county of 
K’ssex and State of Massac husetts, have invented a new and useful 
method of extracting the volatile products from coal and other sub- 
stances yielding pyrogenous oils and gases, and that the following 
description, taken in connection with the accompanying drawings 
hereinafter referred to, forms a full and exact specification of the 
same, wherein I have set forth the nature and principles of my said 
improveinents, by which my invention may be distinguis shed from 
all others of a similar class, together with such parts as I claim and 
desire to have secured to me by letters patent. 

_ The figures of the accompanying plate of drawings represent my 
improvements. 

Figure 1, plate 1, is a side elevation of an apparatus exemplifying 
my improved method of extracting the volatile products of coal and 

other substances yielding pyrogenous oils. 


dd Figure 2, plate 1, is a longitudin: al vertical section. 
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Figure 3, plate 2, is a top view of the same. 

In the process heretofore used for extracting the volatile products 
from coal and other carbonaceous substances it has been found that 
there is a certain temperature at which vaporization takes place and 
which temperature it has been the aim of all such processes to 
maintain as nearly as possible, as any excess of heat beyond this de- 
sired temperature produces gases which cannot be converted into 
oily vapors and are therefore lost, and any considerable diminution 
of heat below the proper point prevents, of course, the attainment 
of the desired result, viz., the producing of gases and oleaginous 
Vapors. 

But in the many kinds of apparatus heretofore used tlre substances 
from which the oil is to be extracted have been exposed either to 
heat in a retort, which is a roasting or baking process, or to the 
direct action of an ignited mass of fuel or in such manner as to 
allow the products of combustion to pass through and mingle with 
the coal or other substances to be acted upon by the heat, by either 
of which modes it is impossible even by the utmost care and skill 
to produce and maintain uniformly the exact temperature desired 
and no other during the entire operation, and consequently the oily 
vapors cannot be constantly forming. 

In all these cases the temperature can be lowered only by dimin- 
ishing the draft, which, of course, lessens the volume of heated cur- 
rents passing through the apparatus and thereby materially checks 
the. rapidity with which the vapors are formed. 

The object of the present invention is to maintain the tempera- 

ture always and during the whole operation at the vaporizing 

S88 point and no other, and in such a manner that the volume of 

heated currents passing through the material to be acted 

-uypfon shall not at any time be diminished or the rapidity with 

which the vapors are formed during the process suffer diminution, 

as a small volume of the heated currents at the proper combustion 

cannot, it 1s evident, produce such a quantity of Vapors or so rapidly 
asa larger volume at the same temperature. 

| effect the desiderata by subjecting the material from which the 
oleaginous vapors are to be formed to a current of heated air of the 
requisite temperature or to a volume of superheated steam or to 
both heated air and superheated steam combined, the currents of 
air or superheated steam being forced vertically or nearly so through 
the material to be acted upon underaslight pressure. By this mode 
the degree of heat can always be regulated and kept at the most ad- 
vantageous temperature, viz., that of vaporization, without being de- 
pendent upon the fluctuations to which the various modes of heat- 
ing for similar purposes have heretofore been subject and without 
diminishing the volume of currents passing through the apparatus, 
the regulating being effected, should the degree of heat become too 
great, which is the greatest difficulty experienced in all processes for 
forming oily vapors, simply by admitting cold air or steam from 
the boiler to mingle with the other currents keing forced through 
the apparatus, the danger of keeping the temperature too low being 
but slight, as it is evident that there will be but little difficulty in 
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keeping the air or steam up to the proper degree of heat, as a com- 
paratively small fire is needed for the purpose. It will be seen also 
that by this mode every portion of the material from which the vola- 
tile products are to be extracted is acted upon equally and at. the 

sume time by a heated current of the requisite temperature, 
389 which cannot be effected where the heat is merely that of 

conduction by metal or by direct contact of the products of 
combustion with the material to be acted upon. 

aa in the accompanying drawings represents a brick furnace, 
within which and at a suitable distance above the grate bars b 6 is 
placed a worm or coil of pipes,e¢ c, through which steam from a 
boiler or atmospheric air, either separately or in combinations, is 
forced under slight pressure and heated in the furnace a a to the re- 
quired temperature and then passed to the cylinder d d filled with 
the coal or other substances from which the volatile products are to 
be extracted. In the drawings I have shown two modes in which 
the heated currents may be conducted through the cylinder d d, 
viz., from the bottom to the top and from the top to the bottom, as 
may be most desirable. 

When substances that melt in the retort are used I prefer to have 
the heated air or superheated steam pass into the cylinder at the 
bottom, but when this is not the case the current should pass in at 
the top. 

The red arrows in figure 2 show this latter method, the air or 
steam passing from the heated coil of pipes ¢ ¢ up the tube e e 
and in at the top of the cylinder d d, whence it is forced down 
through the coal or substance to be acted upon, passing through the 
perfyrated plate or diaphragm f that sustains the charge into a pipe, 
q, that leads to the condenser h h. The condensed products are de- 
livered at the bent tube 7¢, and the gas at the vertical pipes 7’, and 
which can then be purified by any of the usual methods. 

While conducting the heated current in this, it will be evident 
that the communications at 4, 1, m must be cut off by valves, cocks, 
or other suitable devices. The blue arrows in figure 2 show the 

manner of passing the heated currents through the ¢ vlinder 
ow) dd, and the coal or other substances therein from the bottom 
to the top, the communications at 4, /, and m being, of course, 
opened and those at nn, oO, and p closed when the heated air or super- 
heated steam passes from the worm ¢ ¢ into the pipe gup through the 
perforated plate f and cylinder d d, and its contents into the pipes 
ry, and then downwards into the condenser h h, when the products 
are drawn off as before at the bent tube 7. 

The superheated steam or air when at too high a temperature can 
quickly be reduced to the proper degree of heat without diminishing 
the yolume of the heated current passing through the cylinder dd by 
admitting steam directly from the boiler through a pipe, ¢, or by al- 
lowing cold air to mingle with the heated currents In any proper 
manner; u wis an outer cylinder or easing holding a packing of 
dry clay or plaster to prevent the escape of he: at from the cylinder d 
d. The coke after the process is completed can be readily removed, 
as it is only necessary to hoist the plate f by means of a hook », 
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as before. 

Having thus described my improvements I shall state my claims 
as follows: 

What I-claim as my invention and desire to have secured to me 

by letters patent is distilling coal or other carbonaceous substances 
for the production of oils, gases, vapors, ete., by passing through the 
material to be acted upon a current of superheated steam In one 
body in a vertical plane, or nearly so, through an upright retort— 
that is, SO that i body of superheated steam shall ColMe in contact 
with every portion of the said material as set forth. 
[ also claim forming oleaginous vapors from coal or other sub- 
stances yielding pyrogenous oils by passing through the material 
to be acted upon air combined with superheated steam, substantially 
in the manner and for the purposes set forth. TI also claim passing 
through the material to be acted upon superheated steam in combi- 
nation with steam direct from the boiler for the purpose of regulat- 
ing the temperature as.set forth. 


figure 2; the cylinder d d is then recharged and the process goes on 


JOHN HOWARTIHL. 
Witnesses: 
ALBERT W. BROWN. 
FREDERIC A. SAYER. 


Ex’d: FE. 8.8.. C. F. 


89] DEFENDANT'S Exuipit Y 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent eranted M. Werk October 5, 1S53, 
number 21711, for improvement in apparatus for manufacturing 
fatty acids. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this eleventh 
dav of August, in the year of our Lord one thousand eight hundred 
and elghtyv-three, and of the Independence of the United States the 
one hundred and eighth. 

Ln. 8. cE. M. MARBLE, 


Commissioner. 
(Ilere follows diagram marked p. 392.) 
395 Specification Forming Part of Letters Patent No. 21711, Dated 
October oth, LSS. 


To all whom it may concern: 

Be it known that I, M. Werk, of the city of Cincinnati, in the 
county of Hamilton and State of Ohio, have invented a new and 
improved process of manufacturing fat acids, and I do hereby de- 
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M, WERK. 


Decomposing Fats. 


1858. 


Patented Oct. 5 


No. 21,711. 
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clare that the following is a full, clear, and exact description of the 
same, reference being had to the accompanying drawing, making a 
part of this specification, in which— 

Figure 1 is an elevation of the apparatus employed in performing 
my invention. 

figure 2 is a plan of the same. 

Similar letters of reference indicate corresponding parts of both 

figures. 
ood My invention is based upon the discovery I have made that 
fatty or oleaginous bodies, when subjected directly to the 
action of supe rheated steam, are decom posed into free fat acids and 
glycerine; and my invention consists in the practical application of 
this discovery. 

To enable others to make and use my invention I will proceed 
to describe the manner in which it is performed and the apparatus | 
employ in the process represented in the drawing. 

The fatty or oleaginous body to be treated is placed in a strong 
close vessel into which the superheated steam is admitted and in 
which the latter is allowed Lo act upon the body for a suitable length 
of time, which may be determined by practice or by tapping the 
vessel from time to time to analyze the contents. The superheated 
steam alone of a temperature of from 800 degrees to 900 degrees 
lahrenheit will effect the decomposition, but acids or alkalies may 
be used in combination with the superheated steam to render so 
high a temperature unnecessary, and I find by experiment that by 
using about seven pounds of lime and fifty pounds of water in the 
form of milk of lime for every 100 pounds of fatty or oleaginous 
matter a temperature of from 400° Fahrenheit to 530° Fahrenheit 
will be sufficient for the superheated steam. 

In the accompanying drawing, D is the vessel in which the de- 
composition is effected, furnished with a cock, L, near the top to 
admit the body to be treated, which should be first melted; A is a 
boiler for generating steam, and Bis a superheating furnace con- 
taining a coil, C, to which the steam pipe E from the boiler is con- 
nected and from which a pipe, F, leads to the vessel D and circu- 
lates within the vessel in the form of a coil, which is perforated to 

admit the steam in numerous small streams. 
Si) The operation as generally conducted in the said apparatus 

is as follows: The tank is filled to a suitable height through 
the cock L, while the pipes E and F are closed by cocks provided 
for that purpose; then before the fire is lighted in the superheating 
furnace B steam is admitted from the boiler to the vessel D, which 
is kept at a temperature of about 212° Fahrenheit for about from 
fifteen to twenty minutes, and then the milk of lime, if used, is iniro- 
duced through the cock L or another cock provided for that purpose. 
The cock is then closed and the fire lighted in the furnace B to 
superheat the steam, and the contents of the vessel D are subjected 
to the action of the steam for about from three to five hours. The 
contents of the vessel D are drawn through a cock, M, at or near 
the bottom after the decomposition is complete. 
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The heat required for the superheated steam will be greater in pro- 
portion as less lime is used. 

The advantage of the use of superheated steam as above described 
in the decom position of fatty or oleaginous bodies consists princl- 
pally in obviating the danger of burning the vessel or its contents, 
which danger always exists when the decomposing vessel is sub- 
jected tothe direct action of fire. 

What I claim as my invention and desire to secure by letters 
patent is— 

The manufacture of fat acids by subjecting fatty or oleaginous 
bodies to the direct action of superheated steam either with or with- 
out the use of other agents, substantially as herein deseribed. 

M. WERK. 

Witnesses : 

C. F. HANSELMAN. 
W. F. HANSELMAN. 


Ex’d: M. McK., J. G. H. 
(Here follows diagram marked p. 396.) 


8397 Opinion. 
United States Cireuit Court, Northern District of New York. 
Vacuum O1n Company vs. BurraLo LupricatTina Orn Co. 


WALLACE, J.: 
lor the reasons stated orally at the hearing of this cause the second 
and twelfth claims of the patent in suit (No. 68426, granted Sept. 3. 
1867, to Hiram b. Everest, assigned to complainant) are clearly void 
for want of novelty. Inasmuch as no disclaimer has been filed, it 
is unnecessary to consider the validity of the other claims. After 
: the term of a patent has expired it is too late to file a disclaimer. 
The suit cannot, therefore, be maintained, and the bill is dismissed. 
(Indorsed :) 5748. United States circuit court, northern district 
of New York. Vacuum Oil Co. v. Butfalo Lubricating Oil Co. 
Opinion, Wallace, J. Filed Mar. 20, 1885. W.5S. Doolittle, clerk. 


30S Appeal. 
United States Circuit Court in and for the Second Cireuit and 
Northern District of New York. In Equity. 
Tue Vacuum O11, Company \ 
vs. oi AS. 
BurFrALO LUBRICATING O1L CoMPANY, Limited. } 
To the honorable the Supreme Court of the United States : 
The appeal of the Vacuum Oil Company, the above-named com- 
plainant and appellant, respectfully showeth : | 
That upon the 25th day of April, 1882, the above-named com plain- 
ant filed its bill in the cireuit court of the United States for the 
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northern district of New York against the above-named defendant, 
alleging that one Hiram Bb. Everest was the first and original in- 
ventor of an improvement in apparatus for distilling petroleum, not 
known or used before and not in public use or on sale for more than 
two years prior to his application for a patent therefor; and that 
on or about the 17th day of August, 1867, the said Hiram B. Everest, 
having made due application for letters patent for said improvement, 
duly assigned on said last-mentioned day all his right, title, and in- 
terest In anc to said invention to the complainant and appellant; 
and that thereafter, to wit, on the 5d day of September, 1867, let- 
ters patent of the United States numbered 68426 were duly issued 
to said complainant and appellant, as assignee of said Everest, where- 
by there was secured to said complainant for the term of seventeen 
years from the said third day of September, 1867, the full and ex- 
clusive right of making, using, and vending the said improvement; 

and alleging further in the said bill that the said defendant 
399 had infringed upon the exclusive right of the complainant 

and appellant as secured to it by said letters patent, and pray- 
ing for a decree and injunction and an account. 

And the complainant and appellant further shows unto your 
honors that the answer of this defendant was duly filed on the 2nd 
dav of ( ctober, ISS2. den) Ing the Infringement alleged in said bill, 
and that the said Hiram bb. Everest was the first and original in- 
ventor of the improvement in the said letters patent described. 

And this complainant and appellant further shows unto your 
honors that depositions of witnesses on both sides were duly taken 
in the said case, and that at a term of the United States circuit court 
for said district, held at Canandaigua, N. Y.,in June, 1884, the cause 
was moved for final hearjng before his honor Alfred C. Coxe by the 
complainant; that thereupon a motion was made on the part of the 
defendant for leave to reopen its case for the purpose of giving 
further expert testimony and to postpone the hearing of the cause 
until the taking of said testimony; that the defendant’s motion to 
reopen was granted, the testimony duly taken, and that at a term of 
the United States circuit court for said district, held at Albany, N. 
Y., in January, 1885, this cause was heard on the pleadings therein 
by his honor William J. Wallace, who thereupon at the hearing 
made a decretal order dismissing the complainant’s bill with costs 
on the ground that, the patent having in the meantime expired and 
the bill containing no allegation of damages and loss of profits, the 

court had no jurisdiction of the cause. . 
100 The complainant and appellant further shows unto your 

honors that thereafter, to wit, on the 30th day of January, 
1885, the complainant filed a petition for rehearing and for leave to 
amend the bill by inserting allegations of damages and loss of profits ; 
that at a term of the United States circuit court for said Sistrict’ 
held at Utiea, N. Y., in March, 1885, the complainant moved for a 
rehearing upon said petition, and that the motion was granted and 
an order made by his honor William J. Wallace that the bill be 
amended by inserting the allegations of damage and loss of profits 
prayed in said petition, an 


Liif 
| that the said cause, upon the amended 


i OE OS BAA th BS mn 


225 THE VACUUM OIL CO. YS. 


bill and the pleadings and proofs be reheard forthwith ; that there- 
upon and on the 17th day of March, 1885, said cause was heard as 
aforesaid and a final decree made dismissing the bill with costs on 
the ground that, the patents having expired, and the second and 
twelfth claims of said patent being determined on said hearing to 
be void for want of novelty, it was unnec ssary to consider the re- 
maining twelve claims, the whole patent being null and void, be- 
cause after expiration of the patent 1t was Impossible to comply with 
the statutory provisions as to filing disclaimer. 

That on the 30th day of March, 1885, the costs were taxed, 
decree enrolled, and judgment entered for three hundred and sevy- 
enty dollars and twelve cents (3370.12). 

Wherefore this appellant ch poy als from the whole of said decree of 
said circuit court of the United States and respectfully prays that the 

decree of the said circuit court and the bill, adliswer, plead- 
1O] Ings, depositions, evidence, and proceedings in the said cause 

may be sent to the Supreme Court of the United States with- 
out delay, and that the said Supreme Court will proceed to hear the 
said cause anew, and that the said decree of the circuit court and 
every part thereof may be reversed and such decree made as to the 
said Supreme Court shall seem just. 

Dated Ap’'l 6, 18585. 

THEODORE BACON, 
Solicitor for said A pp llants. 


Rocnester, N. Y. 
The appeal is allowed as prayed, citation to issue, bond having 
been approved. 
Dated April 7th, 1885. 
WM. J. WALLACE, 


f “reuil duda 3 


(Indorsed :) 3748. U.S. circuit court, northern district of N. Y. 
The Vacuum Oil Company, appellant, vs. Buffalo Lubricating Oi) 
Company, Limited, respondent. Appeal. Theodore Bacon, att’y for 
appellant. riled Apr. 8.1885. W.S. Doolittle, clerk. 


402 Bond on Appeal. 


United States Cireuit Court, Northern District of New York. In 
Equity. 


THe Vacuum O11, Company 
vs, ‘ No. oi 1S, 
BurrALo Lupricatinc Orn Company, Limited. } 


kK now all men by these presents that we, Draper Stone, of Pittsford, 
Monroe county, N. Y., and Wendell M. Smith, of Rochester, Mon- 
roe county, N. Y., are held and firmly bound unto the Buffalo Lu- 
bricating Oil —, Limited, of Buffalo, N. Y., in the sum of seven 
hundred and forty-five dollars ($745), to be paid to the Buffalo Lubri- 
cating Oil Company, Limited, its successors or assigns; to which 
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payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 
Sealed with our seals. Dated the 6th day of April, LSS5. 
Whereas the above-named The Vacuum Oil Company hath 
taken an appeal to the Supreme Court of the United States to re- 
verse the decree rendered in the above-entitled action by the circuit 
court of the United States for the northern district of New York: 
Now, therefore, the condition of this obligation is such that if the 
above-named The Vacuum Oil Company shall prosecute its said ap- 
peal to effect and answer all costs and damages if it shall fail 
103 to make good its plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 
DRAPER STONE. SEAL. 
WENDELL M. SMITH. nee, 


NORTHERN District or New York, | 


Monroe County, ’ ws 
On this 6th day of April, 1885, before me, the subseriber, person- 
ally came Draper Stone and Wendell M. Smith, to me known to be 
the same persons described in and who executed the foregoing bond, 
and severally acknowledged that they executed the same. 
[L. s.] A. L. MABBETT, 
Notary Public. 


NORTHERN District or New York, | 
Monroe County, j 


ga: 


Draper Stone and Wendell M. Smith, being severally duly sworn, 
each for himself says: | am a eitizen of the United States and free- 
holder of the Stateof New York; I am worth, in property not ex- 
empt from execution, the sum of seven hundred and forty-five dol- 
lars ($745.00) over all my just debts and liabilities. 

DRAPER STONE. 
WENDELL M. SMITH. 


Subseribed and sworn to before me this 6th day of April, 1885. 
[L. 8. | A. L. MABBETT, 
Nota ry Public. 


(Indorsed :) 3748. U. S. cireuit court, northern district N. Y. 
The Vacuum Oil Company, appellant, vs. Buffalo Lubricating 
Oil Company, Limited, respondent. Bond on appeal. The- 

104 odore Bacon, att’y for appellant. 


The within bond is approved as to form and sufficiency to stay 
execution, 
Dated Ap'l 7th, 1885. 
WM. J. WALLACE. 
Filed Apr. 8, 1885. 


W. 8S. DOOLITTLE, Clerk. 
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LOD (Citation & Proof of Service. 
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NORTHERN District or New YORK, |. 
County of Monroe, J . 
United States Circuit Court, Northern District of New York. 
THe Vacuum O11, Company, Appellant, 
v8. 


BurrALo Lupricatinc On Company, Limited, Respondent. 


Fred. L. King, being duly sworn, saith that he is more than 
twenty-one vears of age; that at Buffalo, N. Y., on the 9th day of 
April, 1885, he served the annexed citation on the above-named re- 
spondent, The Buffalo Lubricating Oil Company, Limited, and on 
James A. Allen, Esq., counsel for said respondent, by showing the 
same to Charles B. Matthews, president of said Buffalo Lubricating 
Oil Company, Limited, and to said James A. Allen, and at the same 
time delivering to and leaving with each of them personally a true 
copy thereof; and this deponent further saith that he served on said 
Charles B. Matthews and on said James A. Allen, on said above- 
mentioned day, a copy of the appeal and a copy of the bond on ap- 
peal filed in this cause with the clerk of the circuit court in and for 
the northern district of New York by delivering, to and leaving 
with each of them personally a copy of said appeal and of said 
bond; and this deponent further saith that on the 8th day of April, 

1885, he left said original appeal and said original bond on 
106 appeal in the clerk’s office of the circuit court aforesaid, to be 
filed therein. 


FRED L. KING. 
Subscribed and sworn to before me this 10th day of April, 1885. 


{Seal of Alonzo L. Mabbett, Notary Public ian 
Monroe County, Rochester, N. Y. ; 


A. L. MABBETT, 
Notary Public. 


AQ7 Citation. 


By the Honorable William J. Wallace, judge of the circuit court of 
the United States for the northern district of New York. 
To Buffalo Lubricating Oil Company, Limited: 
Whereas the Vacuum Oil Company has lately appealed to the 
Supreme Court of the United States from a decree lately rendered 


in the circuit court of the United States for the northern district of 


New York, made in favor of you, the said Buffalo Lubricating Oil 
Company, Limited, and has filed the security required by law, you 
are, therefore, hereby cited to appear before the said Supreme Court, 
at the city of Washington, at the next term of said Court, on the 
second Monday of October, A. D. 1885, to do and receive what may 
appertain to justice to be done in the premises. | 


.m 


wm 


Lord one thousand eight 


Vacuum 
appe’ lant. 


W. 5. Loolittle, clerk. See 
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Given under my hand the 7th day of April, in the year of our 
hundred and eighty-five. 
WM. J WALLACE, 


Circuit Judge. 


. 
, 


[Endorsed J 9748, VU. S circuit court, northern dist. of N.Y. The 
Oil Company, appellant, vs: Buffalo Lubricating Oil, Com- 
any, Limited, respondent. Citation. Theodore Bacon, att’y for 
tN. D. of N. Y. Filed Apr. 11, 1885. 


~ 


lJ. S. circuit cour 
of service on back. D.»5. 4%: 


| Stamped 4 
admission 


1 admit due service of the within citation and also service of copies 
of the bond and petition of appeal. 
Dated Ap! Y, 1885. 
CORLETT & HATCH, 
Solicitors for Defendant. 


4o8  Usitxp STATES OF AMERICA, we 
District of New York, . 


Northern 
clerk of the circuit court of the United 


States of America for the northern district of New York, in the 
do hereby certify that the foregoing Pages: numbered 
inclusive, contain a true and complete transcript of 
1 in said court in the case of the 
Oil Company, 
id office. 


1, William 3 Poolittle, 


second circult, 
from 1 to 407, 
the record and proceedings has 
Vacuum Oil Company versus Buffalo Lubricating 
Limited, as the same remain of record and on file in sa 

In testimony whereof I have caused the seal of the said court to 
be hereunto atfixed, at the city of Utica, In the northern district of 
New York, 10 the second circuit, this 9nd day of May, in the year 
of our Lord one thousand eight hundred and eighty-five, and of 
the Independence of the said United States the one hundred and 


ninth. 
[Seal of the U. 5. Circuit Court, Northern District nN. Y.] 
w. Ss. Dt YOLITTLE, Clerk. 


The Vacuum 


Endorsed on cover: N. New York. C.U.S. No.271. 
| i] Company 


Qi] Company, appellant, vs. The Buffalo Lubricating VU 
(Limited). Filed August 13, 1880. 
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SUPREME COURT 


OF THE UNITED STATES. 


October Term, 1887. 


VACUUM OIL COMPANY, : 
. lppellant, 


i On TZ nst 


THE BUFFALO LUBRICATING OIL COM-\ 
PANY, LIMITED, 
, lppellee. 
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ARGUMENT FOR APPELLANT. 


ee ee nema 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF NEW YORK. 


WILLIAM F. COGSWELL, 
Counsel for Appellant, 
ROCHESTER, N. Y. 


SUPREME COURT 


OF THE UNITED STATES. 


October Term, 1887. Number 271. 


VACUUM OIL COMPANY, 
Appellant, 


against 


THE BUFFALO LUBRICATING OIL COM. 
PANY, LIMITED. 


Appeal from the Circuit Court of the 
United States of the Northern Dis- 
trict of New York, from a Decree 
Dismissing the Complainant’s Bill. 


HISTORY OF THE CASE. 


The plaintiff filed its bill of complaint against the 
defendant on the 25th day of April, 1882, upon a 
patent issued on the 3rd day of September, 1867, for 


an improvement in apparatus for distilling petroleum, 
praying for an injunction, an account of profits and 


for damages. The defendant's answer was filed Octo- 


ber’2, 1882, and the case put at issue by replication, 
the same vear. The complain- 
ant’s prima facie case was closed on the 28th day of 
february, 1dd 3 (page 4Q Ol the ri cord). The def I- 
dant introduced a large number of exhibits, but ex- 
amine d only One witne ss, its CNP rs. Its proofs were 
closed on the 14th of August, 1883, and the com- 
plainant given until the Ist day of December in the 
same year, in which to put in its rebutting proofs. 
They were not in fact then taken, but were commenced 
onthe 25th of January, 1884, and continued from time 


time by agreement, until the 2nd day of June, 


~~ 
- 
— 
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1884, on which day the proofs were closed (page 93). 
On the 7th of June, 1884, the defendant moved for an 
order enlarging the time to take proofs (page' 12), 
which, on the 17th of June, 1884, was granted (page 
15). In October of that year the defendant's expert 
witness was recalled and his examination commenced, 
which was concluded on the 12th of December: and on 
the 22nd of December the complainant's expert witness 
was recalled and his examination commenced and con- 
cluded on the same day. The case came on for hear- 


ne 2¢rda Ol January, ISS5, when the bill was 


ing on t 
dismissed on the ground that the letters patent named 
. aint had expired, and that the bill did not 
state a cause of action for an account (page 60). The 
plaintiff filed a motion for a re-hearing and for leave to 
amend its bill by adding an averment as to an account, 
which motion was granted and the cause ordered for 
re-hearing forthwith (page 23). The cause was accord- 
ingly re-heard upon the bill as amended and the proofs 
already taken, and on the 17th of March, 1885, the bill 


Was again dismissed on the ground that two of the 
claims of the patent in suit were void for want of 
novelty; that as no disclaimer has been filed, it Was 
unnecessary to consider the validity of the other claims 
and that, as the term of the patent had expired, it was 


too late to ft 


a 
— 
a” 


a disclaimer, and the suit could not 


Ls 


therefore, be maintained (see page 


24 tor the decree 


dismissing the bill, and page 220 tor the opinion). 


‘ 


ey" + on ‘ * _ : . ): . : ° , 
The frounds tor the dismissal of the 


original and 
amended bill were created by the defendant's motion 
to enlarge the time of taking testimony, since the 
cause was in readiness for hearing at the June Term, 
1884, and the patent did not expire until September. 


If the case had been heard and decided in the usual 
course of procedure the plaintiff would have been en- 
titled to an injunction, and could have filed a dis- 


claimer. 


THE ERROR IN THE REASONS ASSIGNED 
FOR THE DECREE. 


It is submitted that the Circuit Judge fell into very 


palpable error in dismissing the bill upon the ground 
assigned by him. The patent contains, as numbered, 


7 


fourteen claims: two of those claims. the second and 


the twelfth, the judge holds are void. No disclaimer 
had been filed as to those claims. One, the second. 
the plaintiff insisted and still insists was valid and was 
infringed; the other, the twelfth, was uninfringed, but 
its validity was insisted upon 
The judge dismissed the bill on the ground that n 
disclaimer has been filed as to these, and the patent 
having expired it was too late to file a disclaimer, 
that, therefore, the suit could not be maintained. 


The rule in cases where a part of the claims ina 


patent are involved, as provided Dy the statute, 1s, that 


if there is a valid, material part of the patent infringed 


the plaintiff may still recover, unless it appears that 


such invalid claim was traudulently inserted in the 


4 
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lected or aeiaved to enter a disci mer. Exc: pt intne 


last-mentioned case the 
merely affects the question of costs. 
Revised Statutes, Sections 4,917, 4,922. 
Patent Acts of 1870, Sections 54 and 60, 


For convenience | print so much of the sections as 
is material. The section first cited provides that, 

‘Whenever, through inadvertence, accident or mis- 
‘take, and without anv fraudulent or deceptive in- 
“tention, a patentee has claimed more than that of 


‘which he was the 
coverer, his patent shall be valid for all that part 


‘which is truly and justly his own, provided the same ts 


a 


original, or first inventor, or dis- 


‘a material or substantial part of the thing patented. 


° 


‘And such a patentee, his heirs orassigns, whether of 


‘the whole or any sectional interest therein, may on 


a 


‘payment of the fee required by law, make disclaimer 


‘of such parts of the thing patented as he shall not 


* 
* 


choose to claim or to hold by virtue of the patent or 
‘assignment, stating therein the extent of his interest 


‘in such patent. * * ™* But no such disclaimer 


a 


‘shall affect any action pending at the time of its be- 


‘ing filed, exc pt so far as may relate to the question ol 
‘‘unreasonable neglect or delay in filing it.” 


The section second cited provides: 
“Whenever, through imadvertence, accident or mis- 


* 


‘take, and without any willful default or intent to de- 


* 


‘fraud or mislead the public, a patentee has in his 


° 


‘specification claimed to be the original and first in- 


. 


‘ventor or discoverer of any material or substantial 


° 


‘part of the thing patented, of which he was not the 
‘original inventor or discoverer, every such patentee, 
“his executors, administrators or assigns, whether’ of 
“the whole or of any sectional interest in the patent, 
‘“may maintain a suit at law or in equity for the in- 
“fringement of any part thereof which was dona fide 
“his own, if it is a material and substantial part of the 
“thing patented, and definitely distinguishable from 
“the parts claimed without right, notwithstanding the 


‘specifications may embrace more than that of which 
‘the patentee was the first inventor or discoverer. 
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ment of the suit. But no patentee shall be entitled 


‘to the benefits of this section it he has unreasonably 
: negiect ad or "at layed to enter al clis¢ laimer. 
Whether i. disclaimer should D filed before a decr c 
is allowed, where it appears bv the decision of th 
Court that some of the claims are invalid, is a question 
upon which the rulings of the circuits have not been 
quite uniform, and which has not been decided in this 


‘red toin Walker 


oat 
~? 
‘i 
- 
oe 


Court. The matter is sufficie: 
on Patents, section 209. It would seem from what is 
said in the case of O'Reilly vs. Morse, 15th Howard, on 
page 121 of th Report, that it was not necessary. But 
as the provision for the filin rota dis laimer is reme- 
dial, as is said in the case CITEad, if 1S quite clear that if 
it 1s impossible to file a disclaimer, th plait tiff is en 
titled to the benefit of the statute without filing 


such disclaimer. Indeed, it is submitted that without 
the statute, where the valid and invalid parts of.a 

+ ‘ *s% 7 4, hia #1}, : , +e « 7? uld : . . } : 
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ror an infringement of the valid parts. but it 


action 
is unnecessary to discuss this question, since it 1s ex- 
pre ssly decid: d in this Court im tHe Case of lhe Vale 
Lock Ca. vs. Sargent, L117 i. a ports, page 5 30. In 
that case Sargent brought his action against the com- 
pany upon a re-issued patent, the original of which 
was issued August 28, 1866. He prevailed at the Cir- 
cuit and had a decree for an injunction and damages, 
with costs. ~The company appealed to this Court, and 
long before the decision the patent had expired. This 
Court held that one of the claims was invalid, and no 
disclaimer was filed. The Court said, on page 554: 


“There can be no doubt that claim 4 of the Re-issue 


te enya a 


‘was invalid, as an unlawful extension of the original 


° 
° 


patent on an application for the re-issue, was filed 


. 


‘more: than five years after the original patent was 


cranted. But the patent has expired ; therefore no 


a 


‘¢ disclaimer can now be filed. There was no unreason- 


. . ' . mae ee , , 9 : ‘ , 
‘able delay in filing a disclaimer, as the validity of 


. 


‘Claim 4 was sanctioned by the Commissioner of 


‘Patents in vranting the re-issue, and this suit was 


a | 


. 


‘commenced in July, 1872, and the claim was not 


‘held invalid by the Circuit Court. Both the inter- 


. 
. 


locutory and final decrees having been entered before 


. 


‘the decisions of this Court. at the October Term, 


“1881, on the subject of the re-issued patents, were 


° 
° 


made, the result, therefore, is that the decree below 
‘must be reversed as to the award of costs and af- 
“firmed in all other respects.” 

That case establishes that the grounds upon which 
the Judge at the Circuit dismissed the bill were not 
well taken, and that if it shall be found that some ma- 
terial part of the patent is valid and has been in- 
fringed, the decree should be reversed. We are thus 
left to a discussion of the question of the validity o! 
the plaintiff's patent and its infringement, without the 
aid of any examination of the question in the court 
below. As to the 


INFRINGEMENT. 


[ take up this subject first, although not in the nat 
ural order of presenting a case, because there is really 
no question in regard to it. The defendant uses but 
ane retort and so does not infringe the first claim of 
the patent; but in other respects he duplicates the 
plaintiff's device, and so infringes the second, third, 
fourth, fifth, seventh, and eighth claims. A model of 
the defendant’s mechanism is used to illustrate the 
plaintiff's device. We are thus brought to a considera- 
iton of 


THE PLAINTIFF’S INVENTION AND THE 
VALIDITY OF THE PATENT. 


The object sought to be accomplished by the inven- 
tion Is the separation of crude petroleum into naptha, 
iluminating oil and a heavy lubricating oil, and dis- 

aging all of these products from the worthless 
Vapors OF waste ina single Op ration. The process 
of distillation by which the more volatile parts are 
thrown off can only be carried on at a low tempera- 
ture, as otherwise the residuum is liable to be burned 
or scorched and spoiled foruse. It is necessary, there- 
fore, that the process should be carried on ina vacuum 


. ' . " . " . 
In Which Vaporization Can De mpished ata much 
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steam passes over to and through .« eries of pipes set 
in the s 1p r-heating furnace constructed by the side of 
the boiler furnace, and trom thence to a horizontal. 
cylindrical retort, through which it is conducted by 
another Ss ri s of pIpcs. br IT} th retort a series Of! 
conduits convey the vapors raised by the heat in the 
retort nto a iare< CONaGcTISCT OFT ¢ ndensers located in 


atank continually supplied with cold water, for th 


a ' . " ‘ 
purpose Of CONaACHSIN ti vapors. thus passing ovecr,r. 
: . é ’ > 

. . , . , , - ' 
From and underneath thi condel r and for the bet- 
ter accomplishment of the purpose oft condensation, 


proceeds a coil of pipe, or worm, which discharges th 
naptha and oil, the result of the condensation of the 
vapor, into a receiver or receivers placed underneath 
the tank holding the condensers. Into the top of the 
receiver or receivers is inserted the end of an exhaust 
pump which ts operated in th isual manner. and by 


, 


wiaich the uncondensed, worthless vapors are removed, 


while into the bottom of the receiver or receivers 1s 
ins rted a stop-cor k or cocks by means of which the 
naptha and the oil produced by the condensation, ts 
drawn off into receptacles, for use or for further treat- 
ment, as may be required. The heavy or lubricating 
oil left after the process of distillation has proceeded 
to the proper point, is drawn directly from the retort. 
The products of combustion and waste heat of th 

super-heated furnace are conveyed into the boiler fur 

nace and assist in the process of generating steam. 


The retort. being charged with petroleum to the 


proper extent, the exhaust pump Is put in operation, 
and the air in the retort exhausted. The steam in the 
pipes in the retort will very soon cause the oleaginous 


vapors to arise from the petroleum, which in turn are 
brought over by the operation of the exhaust pump, 
through the conduits, into the condenser, where being 
subject to the effect of the cold water, the valuabl 
parts are once more condensed into the form of at first 


raptha and afterwards illuminating oil, and discharged 
into the receivers, and drawn off by means of stop- 
cocks instead of passing out through the pump, while 


the valueless vapors only are carried off by the exhaust 
pump and wasted. If the pump were attached to 
condensing pipes which proces d dire ctly to the retort, 
there would be danger that the pump would bring over 
the oil from the retort with the vapor and before the 
process of separation was completed, thus rendering 
the oil so carried over unfit for the purposes of illumin- 
ation, and the so-called capacious condenser or con- 
densers are inte rposed between thi pump and the re- 
tort to break the force of the pump and avoid this re- 
sult. The series of conduits from the retort to the 
condensers are to give a more direct communication 
between the two receptacles, and a freer discharge of 
the vaporized oil. ; 


THE CLAIMS. 
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whose testimony extends from page 50 to the top of 
page 93, inclusive, On October 15, 1884, the defen- 
dant re-called its expert in rebuttal of the testimony 
of the plaintiff's expert, and his testimony extends 
from page 132 to page 137, inclusive. The plaintiff 
thereupon re-called its expert on December 22, 1884, 
in rejoinder to the defendant's expert and his testi- 
mony extends from the bottom of page g3 to page 100, 
inclusive. 

As to all this expert evidence I may say at once 
that it amounts to nothing more or less than an argu- 
ment on the one side and the other, and not a particu- 
larly good argument either upon either side, which ar- 
cument is entitled to no additional weight from the 
fact that it is given in the form of testimony. A very 
large part of the testimony of defendant's witness is in 
giving his construction of different parts of the patent, 
and its claims, and however expert he may be in me- 
chanics, he certainly is not specially expert in the 
science of law, and his opinion, therefore, is not un- 
naturally found to be erroneous. The Court will have 
to take up the different patents relied upon by the de- 
fendant as anticipating the plaintiff's invention, and 


determine that question for itself. 


THE SECOND CLAIM. 


The defendant insists that the plaintiff claims broadly 
‘a vacuum retort having a cylindrical form, and ar- 
ranged with its longitudinal axis in a horizontal posi- 
tion. The plaintiff, on the contrary, insists that this 
claim is for such a retort arranged and operating in 
the manner set forth in the patent, or, in other words, 
for such a retort in combination with the other parts 
of the device as described. If the claim is as broad 
as the defendant insists, 1 should not undertake to 
defend it; because, whether anticipated by any par- 
ticular device or not, I should not suppose that having a 


I] 


cylinder standing upon end, with its axis perpendicular, 
the changing of its position so that its axis would be 
horizontal would constitute invention. Having set up 
his man of straw, the defendant's expert proceeds to 
demolish it by reference to numerous patents, which, 
as he says, show elongated retorts arranged with their 
axis longitudinal or horizontal. As I have intimated, 
this does not touch the question. 

The witness, however, makes certain references 
which I willconsider: The first is to the Ewing pat- 
ent, Exhibit P, the description of which is upon page 
193. This patent is for a product produced in the way 
described therein, and it is to be construed in connec- 
tion with his patent for an apparatus, described on 
pace IOS. It ts probably uffici: nt to Sal of this pat- 
ent, Exhibit P, that the vapor produced by the heating 
of the oil passes over from the retort 4 into the con- 
denser C, where the condensation is caused by the di- 
rect injection of cold water through the pipe D into 
the vapor so produced. From this condenser the oil 
and the water and any vapors that may not be con- 
densed are drawn by a pipe / connected with a pump, 
and thus commingled discharge into some receptacle, 
what, is not shown by the description in the first-men- 
tioned patent, but by reference to the second patent, 
to which the first refers, it appears (page 197)that “the 
condensed oil and the water pass off together through 
the pipes ZZ into the tank 7, where the oil rises on 
top and 1s easily separated. | he diftere nce between 
an apparatus producing such a result and one, one of 
Wwiose purposes 1s to dist neace nd Wasic the worth- 
less vapors from the condensed oil, does not seem to 
require furthercomment. But it should be further no- 
ticed that there is but one conduit between the retort 
A and the condenser C. This the defendant's witness 
admits, but says that the retort is capable of being 
provided with several conduits if desired. The de- 


fendant s position assumes that Mr. Everest. who took 


| » 


out the plaintiff's patent, sought and the Patent Office 
cranted him a patent on the device shown in a prior 
patent which he already owned. The plaintiff's patent 
was granted September 3d, 1867, and the two Ewing 
patents to Ewing & Everest, assignees, Exhibit P and 
©, were granted one July 31st, 1866, and the other Sep- 
tember 11th, 1866. 

The next reference is toa patent issued to Tait & 
Davis, defendant’s Exhibit C, specification of which is 
found at page 154. This is a totally different device 
from the plaintiff's. It is a fire-still; no means are pro- 
vided for producing a vacuum and the whole arrange- 
ment for separating the worthless from the valuable 
| product is wanting. 

The next is the Higham patent, Exhibit B, found at 
page 152 of the records. This is a direct fire-still, the 
vapors from the retort pass over into a worm JD, which 
passes through a condensing tank connecting directly 
with the pump which is used at the beginning of the 
operation only. The enlarged condenser, the contin- 
uous exhaust, the separation of the worthless from the 
valuable are wanting in this device as well as steam 
heating. 

The next reference is to the Reese patent, Exhibit 
A, page 148. This apparatus is a direct fire-still with 
the retort divided by partitions, so that the several 
conduits have no operation; there is capacious con- 
denser, no exhaust pump or other means of producing 
a vacuum. 

The next reference is to the Lugo patent, Exhibit 
O, page 190, which is the reverse of the plaintiff's de- 
vice. It is a fire-still with no condenser except the 
ordinary worm, the pump is used for the purpose of 
drawing air intothe retort. It also draws the vapors 
from the retort and the oil from the worm and dis- 
charges them into a common receptacle. Separation 
is not only not sought, but is rendered impossible. 

The next reference is to Horner's patent, Exhibit J, 


cy 
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the description of which ts on page 176. . The drawing 
is misplace d and taces page 173. Lhis isa direct fire- 
still for extracting oil from coal, shale and other min- 
erals. The vapor passes from the retort to a conden- 
ser not shown in the drawings nor described in the 
patent, thence to a worm in a cooler, by which the oil 
is cooled; thence into a separating chamber, not 
shown in the drawings nor described in the specifica- 
tions, where the oil is separated from the water and 
the condensed steam, and drawn off. [here is no pump, 
no exhaust, no vacuum. The invention was the mix- 
ture of cream of tartar, common salt and a slake lime 
for the purpos of condensing the oleaginous Vapor 
and throwing off the surplus vapor. 

‘| he next reference is to the Vande r Wryde patent. 
Phe drawing will be found facing page 174; the speci- 
fications begins at page 173. Ihe drawings and speci- 
fication of this patent are very obscure, but it is clear 


, 


enough that it is entirely unlike the plaintiff's inven- 


It is a direct fire-still with no capacious condenser 
and no effective vacuum, the discharge being returned 


tO the still. 


THE THIRD AND FOURTH CLAIMS. 


As the fourth claim is more comprehensive than the 


third and includes it, and as the defendant in violating 


the fourth necessarily violates the third, I shall con- 
sider these claims together. The defendant's expert 


Witness says (page 117): “ The fourth claim contains 
as its elements, a retort and exhaust pump, a condens- 
ing coil and a capacious condenser interposed between 
the pump and the retort in such manner that it oper- 
ates as a check to diminish the direct action of the. 
exhaust pump upon the oil in the retort.” This does 
not not lack much of being a fair statement of the claim. 


It omits, except as they are necessarily implied, the 


conduits by which the retort and the condenser are 
connected, and the receiver upon which the exhaust 
pump operates. But having thus stated the claim of 
the patent the witness proceeds to say that the dis- 
tinguishing feature of this claim is the capacious con- 
denser, which is, in substance, an enlargement of the 
conduit in which the vapors are condensed. Having 
thus selected one element out of several constituting 
together the plaintiff's invention, he attempts to de- 
molish it by claiming to show that he finds condensers 
or enlarged spaces in passages for vapors in other 
patents. In his attack upon the third claim of the pat- 
ent, which is really very little other than the fourth, 
although not quite so comprehensive, he selects as his 
point of attack the conduits called goose-necks, claim- 
ing that the distinguishing features of that claim is the 
two or more goose-necks. He might with equal pro- 
priety have selected the retort, or the receiver, or the 
pump, and made his attack upon each of these several 
elements. 

The truth is that each of these claims involves the 
retort, the conduits connecting it with the capacious 
condenser, the condensing coil, the receivers and,the 
exhaust pump by which the vacuum is produced. 
A glance at the. defendant's different references | 
think is sufficient to show that neither one of them 
contains the combination which the patent covers and 
which is the invention it was designed to protect. The 
Reese patent, Exhibit A, the Higham patent, Exhibit 
B, and the Vander Wyde patent, Exhibit I, I have 
already sufficiently considered. The defendant seems 
to rely particularly upon the Gengebre patent, Ex- 
hibit G, page 164,and the Hamilton patent, Exhibit S. 
The last-mentioned patent wants the series of conduits 
and the capacious condenser which forms a conspicu- 
ous part in the plaintiff's device. The Gengebre 
patent, Exhibit G, is totally distinct in its object and 
purpose. It isa direct fire-still for the production of oil 


tye 


from minerals. It seems to lack every element of the 
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Exhibit FE is the Perkins & Burnett patent, the spe- 


cifications of which are found on page 160. The oil 
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ceiver, no vacuum, and the suction of the pump ap- 
plied directiv to the end otf the worm, thus rendering 
the separation of the worthless vapors from the valu- 

Exhibit K is the Gilbee, English patent, found at 
page 178. It is an apparatus for distilling fats by the 
injection of steam directly into the fats placed in the 
retort. There is no series of conduits, no capacious 
condenser, no continuous vacuum, no separation of the 
worthless vapors from the liquid. 


Exhibit F is the Fleury patent, found at page 162. 


” , + 7 . . , . 
ibis lacks the series of conduits, thn CavaCIOouUus CONn- 
adensers and the receivers pDetweel Live pulp ana the 
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) is the Kelly & Tait patent, found at page 158. 


Lhis apparatus consists in the arrangement Of a series 


of retorts, one above another, connecting with each 
other bv means ot ove rfl WwW pipes ana nto which steam 
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is injected and trom which the vapors pass into a re- 
ceiver or condenser /:, where the condensation is ef- 
fected by the introduction of jets of cold water. It has 
scarcely an element in common with the plaintiff's de- 
vice. There are no conduits, no condensing chamber, 
no vacuum pump and no receiver in which the sepa- 
ration of the products by the means of the pump takes 


place. 


PE te a ae: 
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FIFTH CLAIM. 


The defendant's witness, at page 118, says that the 
fifth claim of the complainant's patent involves as its 
elements the condenser, the vacuum pump and the re- 
ceiving vessels in which the oil is collected as it flows 
from the condenser and which are arranged below the 
level of the tail pipe of the condenser and between the 
tail pipe of the condenser and the pump, so that the 
distilate flows from the tail pipe of the conds nser, by 
sravity, into these receiving vessels, without passing 
through the pump. The references made to anticipate 
this claim are Exhibit I and.S, the Vander Wyde and 
the Hamilton patents (pages 173 and 201), which have 
already been considered, and Exhibit H, the Tweddle 
patent, page 169. It lacks the condenser and the vac- 
uum pump, and its operation ts entirely different from 
that of the plaintiff's device. 


THE SEVENTH AND EIGHTH CLAIMS. 


Pe) 


I regard these claims as substantially the same thing 
and will consider them together. Thev claim the com- 
bination of a steam generator and an independent 
super-heating furnace constructed in such a manner as 
to economize the products of combustion and the 
waste heat of the super-heating furnace by turning 
them into the spaces of the steam generator with a 
vacuum still, as set forth. The references supposed to 
anticipate this claim are the Tweddle patent, Exhibit 
H,in which neither generator nor super-heater are 
shown; the Horner patent, Exhibit J, page 176, of 
which the same thing is true; the Kelly & Tait patent, 
Exhibit D,in which there is no independent super- 
heater, the super-heating being accomplished by running 
the pipes through the interior of the furnace only ; and 
Exhibit Q, the Ewing patent, page 195, in which 
there is no allusion to a super-heater or to super-heat- 


ing. Reference is also made to Exhibit U, Newton 
patent, page 207, in which there is no independent 
super-heater; Exhibit V, Elmer patent, page 211,a 
patent for improvement in the manufacture of gas, 
showing nw independent super-lhi ater, Exhibit W, the 


Bassett patent. page 217; also an Improve ment in the 


< / 


preparation of hydrogen and other gases, showing no 


- 


independent super-heater ; Exhibit X, the Howarth 
patent, page 220. of which the Same thing is true, and 
Exhibit Y, the Werk patent, page 224,a patent for the 
improvement in the manufacture of fat acids, of which 
the same thing ts true. 

The decree should be reversed, with direction to the 
Circuit Court to enter a decree for the plaintiff for an 
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Supreme Court of the alnited States. 
OCTOBER TERM, 1888. 


/\ 0. DOG. 


MARY WALL, APPELLANT, 


THE DISTRICT OF COLUMBIA, Appetree. 


Comes now the District of Columbia, by Henry E. Davis, 
its solicitor, appearing solely for the purposes of this motion, 
and moves the Court to dismiss the appeal in the above- 
entitled cause— 

Because, as appears by the transcript of record in the said 
cause (an abstract wherefrom is hereto annexed, and which 
was filed in the Clerk’s office of this Court on the twentieth 
day of October, 1886), the decree which was rendered in 
the said cause in the supreme court of the District of Colum- 
bia on the 26th day of November, 1883, and from which the 
supposed appeal was taken, is not a final decree; but if the 
said decree be deeined final no suflicient appeal therefrom 
was taken, for the only subsequent proceedings were that on 
the 5th day of November, 1885, there was filed in said 
court in the said cause a certain paper writing, as follows : 

“Notice is hereby given of the plaintiff's intention to 
appeal this case to the Supreme Court of the United States, 
being an appeal from the decision of the general term of the 

. 


above District court entered on the 26th day of November, 
1885. 
“(Signed) J. W. DovuaGtass, 
Solicitor for Plaintiff.” 
And an appeal bond, in the usual form, approved by D. 
K. Cartter, chief justice, on the 17th day of November, 1885, 
was on said day filed in said court; but no notice of said 
supposed appeal was given to the District of Columbia, nor 
was any citation thereon ever issued. 
Henry E. Davis, 
For the Motion. 


Abstract from Transcript of Record. 


In the Supreme Court of the District of Columbia, holding 
a General Term. 
* * * * * . 
Monpbay, Nov. 26, 1883. 
Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Cox and 
James. 
Mary WALL 
Us, Equity. No. 8307. 
Tue District oF CoLumMBIA ef al. 


This cause having been ordered by the equity court to be 
heard in the first instance upon the defendant’s demurrer to 
the original and amended bill, and being argued by George 
L.. Douglass, for complainant, and Francis Miller, for the 
District of Columbia, it is thereupon ordered, adjudged, and 
decreed that the said demurrer be, and it is hereby, sus- 
tained, with leave to the complainant to amend as she may 
be advised. é' 

(Signed) D. K. CARTTER, 
Chief Justice. 


¥ 


- 


¥ 


In the Supreme Court of the District of Columbia. 
(Filed Nov. 5, 1885.) 
Mary WALL ) 


Us. >In Equity. No. 8307. 
Tue District or CoLuMBIA. 


Notice is hereby given of the plaintiff's intention to appeal 
this case to the Supreme Court of the United States, being 
an appeal from the decision of the general term of the above 
District court, entered on the 26th dav of November, 1883. 

J. W. DouGLass, 
Sol. for Plaintiff. 

November 4, 1885. 

Appeal bond in usual form, approved by D. K. Cartter, 
chief justice, November 17, 1885, 

Transcript filed October 20, 1886. 


9 ers 


(MSS. Record, pages 27-30.) 


Service of the foregoing motion and notice that the same 
will be submitted for consideration by the Court oh Mon- 
day, December 17th, 1888, is acknowledged this Lb day of 
November, A. D. 1888. ae | A 


A i) Wong acd 
c 


Counsel for Appellant. 


IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


a 


Mary Wau, Appellant, ) 
rs. . No. 506. 


Tue Districr or Corumeta et al., Appellees. | 


The appellant by J. W. Douglass, her solicitor, 
comes and replies to the motion to dismiss in this 


case, as follows: 


CITATION, 


It appears by the affidavits filed herewith, and the 
stipulation contained in the transcript of record, that 
the appellees solicitor had actual notice on the 28th 
of September, 1886, that the case was to be appealed 
to this court, and that the transcript would be filed 
during the following month of October, 1886. The 
transcript was filed in this court on the 20th of Octo- 
ber, 1886. This gave the appellees solicitor twenty- 
two days notice, before the transcript was filed. 

Notice of an appeal to this court from the decree of 
November 26th, 1883, of the court below, was entered 
of record below on the 4th of November, 1885, and the 
appeal bond approved by the Chief Justice below, on 
the 17th of November, 1885. (See affidavits filed here- 
with, and copy of stipulation; and appellees motion, 


pages 2 and 3). 


tf 


The aftidavits herewith also show, that twice, sub- 
sequent to the filing of the trinscript of record in this 
court, the appellees having advertised for sale, the 
same pieces of property embraced in the bills filed 
in the case, on account of the same arrears of 
taxes, or parts of them, which the appellant claimed 
had been paid, and had asked an injunction to re- 
strain the sale on account of, the solicitor for the ap- 
pellant ealled upon the solicitor for the appellees, and 
requested that the s.id sales should not be attempted, 
because the case upon these very taxes and pieces of 
property was depending in this court. That any at- 
tempt to sell under the circumstintes, woild be dis- 
respectful and out of order. In each instance the 
solicitor for the appellees had the sales postponed 
indefinitely, upon notice and request. (See affidanits 
herewith), 


IT. 


The facts as referred to in the above paragraphs, it 
is earnestly contended, disclose just such a case as 
this court has always held to render a citation unnec- 
ePSSLTy. 

iA- 

“The object of a citation e& appeal being notice, 
no citation was necessary in a case where, in point of 
fact, by agreement of parties, actual and full know- 
ledge of the party appellee of the other sides inten- 
tions to appeal appeared of record.” 

1. Wall., 690. 


“An appeal, although allowed out of term, is not 
avoided by the non-service of a citation; but this 
court will impose such terms, * * * as may he 
legal and proper.” 
4. Otto., 112. 


“When * * the parties have had notice, in fact, 
that an appeal has been taken, * *_ the citation is 
held to be unnecessary.” Phillips Prac., 131. 


The stipulation of September 28th, 1886, shows just 
such an “agreement,” and “ Knowledge” of the “in- 
tention to appeal,” as the above quotation from the 
ease in 1 Weadl/., contemplates. If citation is simply 
notice, then the appellees in this case have all the 
notice that any party could demand or require. 

If however, notwithstanding the above consider- 
ation, the court should think a more forinal novice, or 
citation is required, then the appellant asks that a 
citation be issued out of this court, to be served upon 
the solicitor of the appellees, upon terms as contem- 
plated by this case, in 4 Offo. 112, if any terms are 
considered necessary. ‘This appeal has been here now 
lwo years, and actual knowledge of it had by the ap- 
pellees and their solicitor for all that time, but no 
motion until now. No harm can be done, but great 
hardship in time and expense to the appellant can be 
avoided by the method just suggested. 


iV. 
THe DECRER. 


The appellees further move the dismissal of the 
appeal, because the decree “is not final.” 

The bill filed below set out in full, the complain- 
ants entire case. The demurrer was general to the 
entire bill, and the decree of November 26, 1883, “‘ sus- 
tained the demurrer.” (See page 2, appellees motion.) 
That was the end of our bill of course. The court 
below, however, added the vratuitous language “ with 
leave toamend.” There was no motion to amend pen- 
ding, no talk of amending during the argument in the 
General Term, no necessity for an amendment, as the 
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bill and demurrer show, and any attempt to amend by 
the complainant, would have resulted in, but repeti- 
tion, surplussage or fiction. The last line of the 
decree was surplussage enongh it would seem for one 
case. On 

In the case of French vs. Shoemaker, 12 Wald., 6, 
this court held that,— 

“jn general where a decree passed, determines the 
whole law applicable to the case, and in terms or by 
necessary implication, disposes of every claim pre- 
sented, it will be deemed a final decree,” ete. 


And this court further said in that case, that a 
“leave superadded as a precaution,” would not alter 
the final character of the decree. 


IN THE 
SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18838. 


Mary WALL, Appellant, ) 
DS. . No. 506. 


ue Districr or Cotumsta. } 


District oF COLUMBIA, ' 
City of Washington. | 


Personally appeared, Mary Wall, of the city afore- 
said, who being duly sworn, deposes and says; that 
she is the appellant named in the above stated case ; 
and that the appellees, by their proper officers, on the 
7th day of September 1886, after the final decree in 


the Court below in General Term, in the case (No. 
8307 in Equity,) from which this appeal was taken, 
advertised for public sale, on account of the same 
taxes and charges, on the 28th of Sept. 1886, the same 
lots covered by the final decree above referred, notwith- 
standing her counsel had given notice on the record 
of the said court below that an appeal to this court 
would be taken, that her counsel called upon the Com- 
missioners of the District and the attorneys for the 
District, at her request, and informed them that the case 
had been appealed to this court, and that the trans- 
cript of the record would be filed in this court during 
the next month, (October, 1886,) which was done. 
That upon this representation, the said proposed sale 
was estopped and the lots withdrawn. 

That the said lots were ayain advertised for sale, on 
the 27th day of September, 1887, by the defendant, for 
the same taxes and charges involved in the said equity 
proceeding, No. 8307, and embraced within the appeal 
of this case to this court; that again at her request, 
her.said counsel called upon Mr. Henry E. Davis, at- 
torney for the defendants, and stited to him, that the 
case involving the said lots advertised, and for the 
same taxes and charges had been appealed to this 
court, and requesting therefore that the lots adver- 
tised should be withdrawn from sale and again the 
lots were not offered for sale. 

That the said lots were again advertised for sale by 
the defendants, on the 23d of Feburary, i888, on ac- 
count of certain tax certificates in the hands of the 
First National Bank of New York, representing cer- 
tain of the taxes ayainst the lots aforesaid, and that 
her counsel aforesaid again requested prior to the date 
of proposed sale, that the said sale be not made, be- 
cause of the appeal of the said equity proceediny, No. 
8307, in the court below, and the sale was not at- 
tempted. 


That on the 28th of September, 1886, her counsel 
aforesaid, presented to Mr. Davis, the attorriey of the 
defendants, a certain stipulation in the case, request- 
ing hin to sicn the stme for the purpose of complet- 
ing the reeord in the said case, No. 8507, that the same 
mivlhit be filed in the Supreine Court of the United 
States, during the following month of October, [SSG 
that the said stipulation was signed by the said Davis 
is attorney for the defendants, for the said purpose, 
and is now part of the transcript of the record, filed 
in this court in this ease, and which transeript was 
filed in this court on the ZOth of October, ISS86. 

All ot which is just and true to the best of her 
knowledge and belief. 

Mary Watt. 

Sworn to and subscribed before ine this 4th day of 
January, ]88%. 

ID. RrrrenHwouss, 
[SEAL] Notary Public. 


Disrricr oF COLUMBIA, 
City of Washington. 
Personilly appeared J. W. Douglass, who being duly 
sworn, deposes and says, that he has read the affi- 
davil in this case made by the oppellant, Marvy 


. i 
Wall, and that he is the’ person therein named, 
S cearienteeee ame ae 


and that the facts as stated in the said aftidavit 
ure trne to the best of his knowledve and belief. 
J. W. DoveLass. 


sworn ana subseribed to before ne this ith; day of 
January, ISs% 
ID. Rirreniouse, 
[SEAT } Notary Puhlie. 
Respectfully Subinitted, 
J. _ # DOUGLASS, 


Nolicitor for Appellant. 


Abstra A from man uscripl Jee cord, | 
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SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


Many Watt. 
Ds. In Equity No. 8307. 
Pik Disrrerer or CoLuMBIA, Ere. } 


STIPULATION, 


It is hereby agreed and stipulated that the deed of 
December 15th, 1880, (filed in this case,) made by the 
defendants, (District of Columbia.) for subdivision in 
No. 1, in square No. 38, miy be taken and considered 
in evidence for all purposes inthe above entitled case, 
2 * * * ‘ * * * 

J. W. DoveLass, 
Counsel for Complainant. 
Henry E. Dayis, 
Counsel for Defendants. 
Se] tember 28th, 1886. 
[See pages 10 and 11, Mss. Reeo-d.] 


Nr emg: SS POR i te tii: 


PR mI 


i 


La ‘hb oe 


Supreme Court of the alnited States. 
OCTOBER TERM, 1888. 


THe First Nationat Bank or ToLepo,  ) 


Appellee, 

vs . No. BO6. 
Foster R. WARREN, Substituted for Joel W. | 
Kelsey, Treasurer, Appellant. 


THe Seconp NATIONAL BANK OF ‘TOLEDO ) 
rs. No. Ooi. 


THe SAME | } 


Tue MercuHants’ NATIONAL BANK OF Tol EDO ) 
vs. »No. 359. 
THe Sami } 


Tut NORTHERN NATIONAL BANK OF ToOl.EDO 
is. > No. S60. 
THe SaMeE. 


Tue Torepo NATIONAL BANK or TOLEDO ) 
is. “ No. 3S. 
THE SAME. } 


The appellants will take notice that the appellees in the 
above-entitled cases will present to the Court the motions 
heretofore filed therein to dismiss the appeals, and that said 
motions will be argued and presented on Monday, Novem- 
ber 19, 1888, on briefs. 

Joun H. Doyts, 
Appellee’s Solicitor. 
Toledo, Oct. 31, 1888. 


The appellants hereby acknowledge service of the above 
notice, and ‘consent that said motions may be submitted 


without arguinent or briefs by appellants. 
Isaac P. PUGSLEY, 
A ppe llant’s Nolicitor. 


‘Toledo, Oct. 31, 1888. 


[ Endorsement:] Sup. Court U.S. 1888, Oct’r Term. Nos. 
356, 357, 358, 359, and 360. Foster R. Warren, Treas’, &c., 
\pp'l, vs. The First National Bank of Toledo et al. Same vs. 
~nd Nat. B’k. Same vs. Toledo Nat’] B’k. Same vs. Merch’ts’ 
Nat. B’k. Same vs. North’n Nat. B’k. Notice and proof of 
service with consent to submission of motions. 

[Stamped :] Office Supreme Court U. 8. 
i888. James H. McKenney, clerk. 


Filed Nov. 8, 


SUPREME COURT OF THE UNITED STATES. 


October Term, 1888. 


foster R. WARREN, SuBsTITUTED FOR JoeL W. KELSEY, 
TREASURER OF Lucas County, Onto, Appellant, 
- 
Tue First NATIONAL BANK or ToLepo, Onto. 
Extracts from the Transcript of the Record. 
+ * * * * 
(Page 17.) 


And afterwards, to wit, on the 7th day of January, A. D. 
1884, the following order for an injunction was filed in this 


cause 1n said court, viz: 


Order for Injunction. 


First NATIONAL BANK oF ToLepo, Onto, Complainant, 
is, 


Joni, W. Kesey, Treasurer, &c., Defendant. 


This day came the complainant, by John H. Doyle, its 
solicitor. and submitted to the court the bill herein filed 
and the affidavit and exhibits in support thereof, and it 
being shown that due notice had been given to the defend- 
ant of complainant’s intention to apply at this time fora 
provisional injunction, and the court having examined the 
said bill and affidavit and exhibits, and being fully advised 
in the premises, do hereby grant and allow a preliminary 
injunction restraining the defendant until the final hearing 
hereof (from collecting or enforcing against the complainant 
the suin of eighteen hundred and twenty-six 3) dollars, or 
any part thereof, being the taxes charged on the duplicate 
against the complainant on the sum of seventy-four thou- 
sand eight hundred and fifty-eight dollars), which last- 
named amount was added to the valuation of complainant’s 
shares by the State board for the equalization of bank 
shares of the State of Ohio, upon complainant’s giving 
bond in the sum of twenty-five bundred dollars, with 
sureties to be approved by the clerk of this court, conditioned 
to abide and perform such order as the court may make in 
the premises. And thereupon came also the complainant, 
by his solicitor, and the defendant, by his solicitor, and, upon 
consideration and by consent, it is further ordered that the 
treasurer may, and is hereby, authorized to receive from 
the complainant the balance of the taxes charged upon the 
duplicate against the complainant in the semi-annual in- 
stallments provided by law without prejudice to his right 
to collect the said sum of $1,826.53 or any part thereof if, 
upon final hearing, it shall be adjudged that the same or 
any part thereof is legally and equitably chargeable against 


complainant; and the said complainant is authorized to pay 
the same, except the said $1,526.55, without prejudice to its 
right to recover back from the treasurer is any action duly 
instituted for that purpose any portion of the same so paid 
which may, upon final hearing hereof, be adjudged to be 
illegally assessed or charged against it, and if the December 
installment of said other taxes are paid within ten days from 
this date (January 7, 1884) the same shall be without pen- 
alty. 


(Page 129.) 


And afterwards. to wit, On the 12th day of December, 
being a day of the December term, A. D. 1885, of said court— 
present, the Honorable Martin Walker, district Judge, and 
the Honorable E. 8. Hammond, judge of the United States 


la one 


for the western district of Tennessee, sitting by designation 
of the circuit judge in the circuit court of the United States 


4 
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/ 
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for the northern district of Ohio—the following decree Was 
entered in this cause in said court, viz: 


Lh Creede 


THe First NATIONAL Bank or TOoLepo 


JoeL W. Kevsey, Treasurer, Revived in the Name of Foster 
R. Warren, Treasurer of Lucas Co., Ohio. 


This suit came on to be heard upon the bill of complaint, 
the answer, and the replication and the proofs, and was 
argued by counsel; and the court having carefully exam- 
ined the pleadings, exhibits, and proofs, and, being now 
fully advised in the premises, do find the equities of the case 
with the complainant, and that the allegations of its said 
bill of complaint are true. It is therefore ordered, adjudged, 


and decreed that the defendant be, and he is hereby, per- 
petually enjoined from collecting any taxes upon the in- 
creased valuation made by the State board of equalization 
of the bank shares of complainant for the year 1883, and 
from collecting, enforcing, or atiempting to collect or enforce, 
any tax or charge based or levied upon the increased valua- 
tion made by the State board of equalization aforesaid ; and 
it being made to appear to the, court that the complainant 
had paid all taxes charged upon the duplicate against the 
shares in said bank as assessed by tire county auditor for 
taxation, and upon the valuation made by said auditor, and 
that the only taxes charged against the complainant upon 
the bank shares aforesaid on the tax duplicate for the year 
1883, which remains unpaid, are the amount which was as- 
sessed upon the increase made by the State board of equal- 
ization, which the court finds to be illegal. It is therefore 
ordered that the injunction aforesaid granted be held to 
restrain the defendant from collecting or attempting tu col- 
lect any part of the said unpaid taxes, or any penalty or 
interest because of this non-payment. 

And it is further ordered, adjudged, and decreed that the 
complainant recover of the defendant the costs herein ex- 
pended, taxed at ,and that if the same be not paid 


within five days that execution issue therefor. 


The defendant thereupon came in open court and prayed 
an appeal of this cause to the next term of the United States 
Supreme Court. ‘The bond for such appeal is hereby fixed 
at $500; and said appeal is hereby allowed. 


x * . . x * 


Note.—The order for injunction and the decree in the 
other four cases are in exactly the same language, except as 
to the amounts in controversy, which amounts are stated on 
page 7 of the brief. 
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Numbers 


United States Supreme Court. 


THE FIRST NATIONAL BANK OF TOLEDO, 


VS. 


FOSTER R.. WARREN, substituted for 
JOEL W. KELSEY, Treasurer of Lucas County, Ohio. 


THE SECOND NATIONAL BANK of Toledo, 
vs. SAME, 

THE MERCHANTS NATIONAL BANK of Toledo. 
rs. SAME, 

THE TOLEDO NATIONAL BANK, of Toledo. 
rs. SAME, 


THE NORTHERN NATIONAL BANK of Toledo. 


vs. SAME. 


BRIEF ON MOTION TO DISMISS APPEALS. 


JOHN H. DOYLE, 
DoYLE & SCOTT. Solicitor of Appellee. 


Spear, Johnson & Co., Printers, Toledo 
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United States Supreme Court. 


— a — S 


THE FIRST NATIONAL BANK OF TOLEDO, 


Pa 
vs, 


FOSTER R. WARREN, substituted for JOEL W. KELSEY, 


Treasurer of Lucas County, Ohio. 


= . TS 


And with this is also submitted the cases of the Second National 
Bank, Toledo National Bank, Merchants National Bank 
and Northern National Bank of Toledo, 
against the same defendant. 


BRIEF ON MOTION TO DISMISS APPEAL. 


In these cases decrees were taken in the Circuit 
Court for the Northern district, Western division, of 
Ohio, restraining the defendant from enforcing a tax 
which the court found was, as to the amount involved in 
the decrees, illegally assessed against the Banks. 

The issues in the five cases are identical, and the tes- 
timony in the case entitled above was used in the trial 
of each of the others. 

In each of the cases we have filed a motion to dismiss 
the appeal, because the matter in dispute does not ex- 
ceed the sum or value of five thousand dollars. 


0 PR aig ci 


The decree in each case is 

‘That the defendant be and he is hereby perpetually 
enjoined from collecting any taxes upon the increased 
valuation made by the State Board of Equalization afore- 
said, and it being made to appear to the court that the 
complainant has paid all taxes charged upon the dupli- 
cate, against the shares in said Bank as assessed by the 
county Auditor for taxation, and upon the valuation made 
by said Auditor, and that the only taxes charged against 
the complainant upon the bank shares atoresaid, on the 
tax duplicate for the year 1883, which remains unpaid is 
the amount which was assessed upon the increase made 
by the State Board of Equalization, which the court finds 


to be illegal. 


It is therefore ordered, that the injunction aforesaid 
granted, be held to restrain the defndant from collecting, 
or attempting to coilect. any part of the said unpaid taxes, 
or any penalty or interest because of their non-payment.” 
[t appears therefore from the decree, that all taxes up- 
on the valuation of the bank shares made by the Auditor, 
were paid by the plaintiff, and hence the only matter in 
dispute was the tax upon the increase, over the auditor's 
valuation, made by the State Board of Equalization. 

The allegation of the bill is: 

“Complainant says that the auditor of Lucas county 
aforesaid certified to the auditor of state and the said 
Board for the Equalization of bank shares the assess- 
ment so by him placed upon the shares of complainant's 
bank, and thereupon the said State Board of Equalization 


* & kK HK 


of bank shares, added to the valuation 


made by the auditor aforesaid of the shares of the com 
plainant bank the sum of Seventy-four thousand eight 
hundred and fifty eight dollars, making the aggregate 


value for taxation the sum of $476,482.” 


The assessment by the auditor was $401,624. The 
total amount of taxes for all purposes on the $74,858, 
which was added by the state board was $1,826.53 which 
is all thit there is involved in the suit or in controversy 


between the parties 


[he allegations of the bill show that a tender was 
made to the treasurer beiore the commencement ol the 
sult, and a copy of the treasurer’s acknowledgement of 


such tender copied into the bill shows the amount in 


. 


dispute very clearlv. It is as follows: 


‘The First National Bank of Toledo has tendered to 


me all taxes charged against it and on its bank shares 


~ 


except $1,826.53, being the tax on $74,858 the increase 
made over to the auditor's valuation by the state board 
of Equalization tor bank shares, which tender was refused. 
he bank offers to pay the same leaving the said &1, 


826.53 to be litigated. Refused. 


Joe: W. Kersey, Treasurer. 


[he prayer of the bill is: 

“That a provisional injunction may be granted re- 
straining and enjoining said defendant from proceeding 
to collect the taxes so unlawfully assessed as aforesaid, 
or any part thereof, until the further order of this court, 


and that upon the final hearing of this cause the said in- 


() 

‘The expression, sum or value of the matter in dis- 
pute, has reference to the date of the decree in the 
circuit court.” 

Bank vs. Daniel, 12 Pet. 32. 
Terry vs. Hatch, 93 U.S 44. 

But it needs no other authority than the language ol 
the statute itself to show that the appeal in these cases 
was unauthorized and this court without jurisdiction. 

‘Sec. 692. An appeal shall be allowed to the su- 
preme court from all final decrees of any circuit court, In 
cases of equity, and of admiralty and maritime jurisdic- 
tion, where the matter in dispute, exclusive of costs, ex- 
ceeds the sum or value of five thousand dollars, and the 
supreme court is required to receive, hear and determine 
such appeals. 

This is an appeal by the defendant against whom the 
deree is only $1,826.53. The plaintiff does not appeal. 
It is not material, therefore, what claim it made 1n its 
bill. Even if it had insisted upon the exemption of its 
government bonds upon the trial, as that decree did not 
give it any relief upon that claim. But, in fact, it did 
not insist upon that claim. 

The rule as established by this court in Hilton vs. 
Dickinson, 108 U.S. 165, is decisive of that question. 

‘This court has jurisdictian of a writ of error or ap- 
peal by the plaintiff below—if he failed to recover or 
recovered in part only—when the amount sued for, and 
which he failed to recover, equals or exceeds its jurisdic, 


tional limit; axd dy a defendant below, when the recovery 


i 


against him equals or exceeds that limit, or his set-ofts 
or counter-claims equal to or exceeding that limit, are 
defeated.” 


In the latter case a review of the former decisions by 
this court is had and the question involved in the cases 


at bar fully disposed of. 


There is no set off or counter-claim pleaded by de- 
fendant; no other prayer or claim than that the bills be 
dismissed. 

We discuss no other question, and have taken the facts 
in the case of The First National Bank because it in- 
volves the largest amount, the other cases involving 
precisely the same principles, the allegations and proof 
being in all of them identical, except as to the amount, 


which is as follows in the cases respectively: 


Second NATIONAL BANK, _ - - $772.69 
MERCHANTS ‘ " 773.45 
TOLEDO “ . : 293.02 
NORTHERN CO ee . 230.45 


We therefore ask that the appeals in these cases be 


dismissed because they are not within the jurisdiction of 


this court. 


JOHN H. DOYLE, 
Solicitor for A ppellees. 
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WESTERN AIR LINE CONSTRUCTION CO. Vs. W. A. MCGILLIS, &¢. 1 


1 Pleas in the circuit court of the United States for the north- 
ern district of Illinois, held at the United States court-rooms, 


? 


in the city of Chicago, in the district aforesaid, before the Hon. Wal- 
ter Q. Gresham, judge of the circnit court of the United States for 
the seventh judicial circuit, on Thursday, the twenty-eighth day of 
October, in the adjourned October term of said court,in the year of 
our Lord one thousand eight hundred and eighty-six, and of our In- 
dependence the one hundred and eleventh year. 


WM. H. BRADLEY, Clerk. 


WitniaAmM A. MeGiiiis and JAMes HoGan, Copartners Doing Busi- 
ness Under the Firm Name and Style of MeGillis and Co., Who 
Sue for the Use of John S Cooper, ‘Trustee, 

Us. 


WESTERN Arr LINE ConstTRUCTION CoMPANY. 
Assumpsit. 
NORTHERN District oF ILLINOIS, ss: 


Be it remembered that on the fourth day of May, 1883, there were 
filed in said clerk’s office a bond for costs and a transeript of record 
from the circuit court of Kankakee county, Illinois, in said above- 
entitled cause; which said bond and transcript are, respectively, in 
the words and figures following, to wit: 


2 Bond for Costs. 


Unirep STATES OF AMERICA. 
Northe rit District of [llinois, j 


> RS = 


Circuit Court. May Term, A. D. 1883. In Law. 


Wa. A. McGiiuis et al. 
US. 
Western Arr Line Transportation Co. 


I enter myself security for costs in this cause and promise to pay 
all costs which mav accrue to the opposite party in this action or to 
any of the officers of this court, and in default of payment by the 
defendant of any costs ordered or adjudged to be paid by it hereby 
agree and stipulate that execution may issue against my property 
for any costs taxed against it. 

Dated this — day of May, A. D. 1883. 

H. K. WHEELER. 


(Endorsed :) Filed May 4, A. D. 1883. Wm. H. Bradley, clerk. 


I—1255 
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Transcript. 


ww 


Unirep States oF AMERICA, : 
State ot [llinois. Kankakee County, j . 


 s 


Pleas at a term of the circuit court within and for the county of 
Kankakee and State of Illinois, begun and held at the court-house, 
In the city of Kankakee, in said county, on the first Tuesday (the 
same being the 3rd day) of April, in the year of our Lord one 
thousand eight hundred and eighty-three. 


Present: Hon. O. T. Reeves, one of the judges of the 11th judicial 
circuit of said State of Illinois; Daniel H. Paddock, attorney of said 
Kankakee county; George R. Letournean, sheriff of said Kankakee 
county ; J. Frank Leonard, clerk of the circuit court of said Kanka- 
kee county. 


Use of John 8. Cooper, Trustee, 


j sS . 


WittiamM A. McGriiuis and JAmMes Hoaan, for the } 
| 7060. 
Western Arr Ling Construction Company. J 
Attachment. 


And now comes the plaintiff, by T. P. Bonfield, his attorney, and 

the defendant comes, by I. Kk. Wheeler, its attorney; and said de- , 

fendant presents to the court its petition and bond for 

4 the remowal of this cause from this court to the circuit court 
of the United States for the northern district of Illinois. 

And the court, being fully advised, approves said bond and orders 

that this Cause be removed from this court to said circult court of 

the United States, according to the prayer of said petition. Said 

parties agree that the original papers filed in this court be trans- 

mitted to said circuit court of the United States in lieu of certified 


copies. 


STATE OF ILLINOIS, a 
Kankakee County, " ™ 
[, J. Frank Leonard, clerk of the circuit court in. and for said 
county, in the State aforesaid, do hereby certify that the foregoing 
is a true copy of the record of court had in a certain cause lately 
pending in said court, on the law side thereof, wherein William A. 
MeGillis and James Hogan, for the use of John S. Cooper, trustee, 
were plaintiffs and Western Air Line Construction Gompany was 
defendant, and that the papers herewith transmitted and numbered 
from one to five, inclusive, are all the papers on file forming any 
part of the record of said cause In said court. 
[ further certify that I am the custodian of the records and files 
of said court. 


WILLIAM A. MCGILLIS ET AL., &C. o 


In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at the city of Kankakee, this 3rd day of May, A. 
D. 1883. es : 

[ SEAL. | J. FRANK LEONARD, Clerk. 


(Endorse d:) Filed May 11883. W. H. Bradley, clerk. 


5 On the same day, to wit, on the fourth day of May, 1883, 
there was filed in said clerk’s ottice a declaration from the 


circuit court of Kankakee county, Illinois, in gaid entitled cause; 
which said declaration is in the words and figures following, to wit: 
Narr. 
STATE OF ILLINOIS, ] _ | 
Kankakee County, } - 
In the Circuit Court of Kankakee County, to the April Term, A. 
D. 1885. 

William A. MeGillis and James Hogan, copartners doing busi- 
ness under the firm name and style of McGillis & Co., plaintiffs in 
this suit (who sue for the use of John 8S. Cooper, trustee), by T. P. 
Bonfield and Jno. 8S. Cooper, their attorneys, complain of Western 
Air Line Construction Company, a corporation, defendant in this 
suit.summoned,ete of re plea of trespass Ol) the Case Upol promises— 

for that whereas heretofore, to wit, on the 6th day of Septem ber, 
A. D. 1882, at, to wit, the county of Kankakee aforesaid, by a cer- 
tuin agreement then and there made between said plaintiffs, as 
such copartners as aforesaid, —, the said plaintiffs agreed to and 
with the said defendant to do and complete the grubbing, clear- 
ing, grading, and timber-work and furnish the necessary ma- 
terials therefor tocomplete the road-bed of a certain railroad, known 

as the Indiana, Illinois & lowa railroad, and upon and of 

6 that portion of said railroad designated by said defendant as 
sections numbered from one to forty-six, inclusive, of the In- 

diana Division; which said portion of said railroad was then and 
there in length, to wit, forty-six miles,and was then and there being 
built by said defendant; and the said plaintiffs then and there 
Promise d and acres d toand W ith the sald defendant LO also lay, line, 
surface, an | fill the track of said portion of said railroad, and to 
commence work upon said portion of said railroad within ten days 
after said Indiana, Illinois and lowa Railroad Company should 
have acquired the title to the land for the right of way for said por- 
1 tion of said railroad, and to do said work and furnish said materials 


in accordance with certain conditions and specifications, and to do 
and furnish the same and complete the same on or before the first 
of January, A. D. 1883, and also to do said work and furnish said 
materials in accordance with said agreement and said conditions 
and specifications and under the direction and to the satisfaction of 
the chief engineer and his assistants of said defendant; and it was 
also then and there agreed between the said plaintiffs, as such co- 
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partners as aforesaid, and said defendant that it, the said defendant, 
would make monthly payments to said plaintiffs for their said work 
to be done and materials to be furnished as aforesaid by said plain- 
tiffs at and after the rate of 20 dollars per acre for clearing, 5 dol- 
lars per 100 feet for grubbing, 20 cents per cubie yard for eartli- 
work, 27.50 dollars per thousand feet, board measure, for timber 
and planks in foundations, cattle guards, sluices, bridge abutments, 
trestle-work, piers, and culverts, and for planks in crossings at 
and after the rate of 27 & °°, dollars per thousand feet, board 
measure; for piles, per lineal foot, including driving the same, at 
and after the rate of 30 cents per lineal foot; for wrought and 

cast iron at and after the rate of 6 cents per pound; for 
7 spikes, per pound, six cents, and for lining, surfacing, and 

filling the track at and after the rate of 400 dollars per lineal 
mile; and it was then and there further agreed by said plaintiffs and 
said defendant that said defendant would and should pay to said 
plaintiffs at and after the rate of ninety percentum monthly for said 
work which should be done by said plaintiffs and for said materials 
which should so be furnished by them as aforesaid, as said work 


should progress, upon the certificate or certificates of the engineer of 


said defendant that such work had been done; and it was then and 
there further agreed on the part of said defendant to and with said 
plaintiffs that said engineer and chief engineer and his assistants 
of said defendant—that they should and would justly and fairly 
supervise the said work so to be done by said plaintiffs, and, if so 
done, to be satisfied therewith, and that said engineer would and 
should give to said plaintiffs, on, to wit, the first of every month 
thereafter, a certificate in writing of the said work done and matert- 
als furnished by said plaintiffs during the next previous and pre- 
ceding month, and that it, the said defendant, would forthwith pay 
to said plaintiffs ninety per centum of the value of said work done 
and materials furnished during such previous month according to 
the prices therefor as aforesaid and so as aforesaid certified in writing 
by the engineer of said defendant; and it was then and there fur- 
ther agreed by said defendant that when said work should be fully 
done and said materials entirely furnished by said plaintiffs under 
said agreement that said engineer of said defendant should certify 
the same in writing, and that within ninety days thereafter said de- 
fendant would pay the said and remaining ten per centum of the 
value of said work and materials so as aforesaid previously deducted 
and withheld by said defendant during the progress of said work; 

and the said agreement being so made, afterwards, to wit, on 
8 the day and year first aforesaid, at, to wit, the county of Kan- 

kakee aforesaid, in consideration thereof, and that the said 
plaintiffs, at the special instance and request of the said defendant, 
had then and there undertaken and faithfully promised the said de- 
fendant to perform and fulfil the said agreement in all things on the 
said plaintiffs’ part and behalf to be performed and fulfilled, it, the 
said defendant, undertook and then and there faithfully promised 
the said plaintiffs to perform and fulfil the said agreement in all 
things on the said defendant’s part and behalf to be performed and 


ol 
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fulfilled, and although the said plaintiffs have always from the time 
of the making of the said agreement performed and fulfilled all 
things on their part and behalf in the said agreement to be per- 
formed and fulfilled, and afterwards, to wit, on the day and year 
aforesaid, and at, to wit, the county aforesaid, did enter upon and com- 
mence the said work and for that purpose did procure and find all 
materials and labor necessary for performing the same, and did the 
same in part, to wit, did the work and furnished the materials 
necessary and requisite to complete the road-bed of a portion of said 
railroad for and throughout the distance and length of, to wit, forty- 
five miles, and there did the said work and furnished said materials 
on said part of said portion of said railroad for the said clearing, 
grubbing, earth-work, timber, and planks in foundations, cattle 
guards, sluices, bridge abutments, trestle-work, piers, culverts, and 
crossings, and furnished and drove the piles and furnished and did 
the work upon the cast and wrought iron under and in accordance 
with the terms of said agreement; and afterwards, to wit, on the first 
day of November, 1582, at, to wit, the county aforesaid, the said plain- 
tiffs applied to said engineer of said defendant for a certificate in writ- 
ing of the work then and there doneand materials furnished therefor 

by said plaintiffs underssid agreement and in accordance there- 
9 with, which said plaintiffs allege then and there amounted, 

at and after the rates and prices so fixed by said agreement, 
to a large sum, to wit, the sum of fifty-five thousand dollars; yet the 
said engineer of said defendant, fraudulently and corruptly conniv- 
Ing with said defendant, and said engineer, contriving and conspiring 
with said defendant how to injure and defraud the plaintiffs in the 
premises, fraudulently refused to give the said plaintiffs a certificate in 
writing for said work which had been done and materials furnished 
therefor during the next previous and preceding month, and which 
so, as aforesaid, amounted to said sum, to wit, the sum of filty-five 
thousand dollars, at and after the rate provided by the terms of said 
agreement: but, on the contrary thereof, said engineer, afterwards, 
to wit, on the 14th of November, 1852, at, to wit, the county afore- 
said — the said engineer, fraudulently and corruptly and conniving 
with said defendant, gave said plaintiffs a certificate in writing for 
only the sum of, to wit, 10,975 & #2, dollars, and then and there, 
fraudulently colluding and conniving with said defendant, refused to 
give to said plaintiffs a certificate in writing for any further or 


— 
’ 


yreater sum, of all of which said’ defendant then and there had 
notice; and afterwards, to wit, on the day and year last aforesaid, and 
at, to wit, the county aforesaid, the said plaintiffs demanded that 
said defendant should procure said certificate in writing from its 
said engineer certifying the amount due to said plaintiffs for said 
work done and materials furnished during said previous month of 
October, 1882, under the terms of said agreement and at and after 
the said rates provided by said agreement, and to pay ninety per 
centum of the amount thereof; but said defendant, fraudulently and 
contrjving how to injure and defraud the plaintiffs in the premises, 

wrongfully refused to procure from its said engineer a certifi- 
10 cate in writing of the amount of work done and the materials 
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furnished as aforesaid by said plaintiffs during the said previous 
month of October, and then and there wrongfully refused to pay 
to the said plaintiffs the value of said work done and materials 
furnished by said plaintiffs during said mouth of October at and 
after the rate provided by said agreement, to wit, ninety per centum 
of the said sum of fifty-five thousand dollars, of all of which said 
premises the defendant had notice, to wit, at the county aforesaid ; 
yet the said plaintills in fact say that the said defendant, contriving 
and wrongfully intending to injure the said plaintiffs, did not nor 
would perform its said agreement nor its said promises and undertak- 
ing, but thereby craftily and subtly deceived the said plaintiffs in this, 
to wit, that the said plaintiffs did not nor would procure said certifi- 
cate 1n writing from its said engineers for the value of the said work 
so done and materials so furnished as aforesaid, at and after the 
rates therefor as provided, during caid month of October by said 
plaintiffs, and said defendant did not nor would pay said plain- 
tiffs said 90 per centum of said value of said work and materials ; 
but, on the contrary thereof, hath hitherto wholly neglected and 
refused so to do, LO wit, Onl the | ith day of November, ISS, at, to 
wit, the county aforesaid; and the said defendant, further disregard- 
ing the said agreemen|! and its said promises and undertaking, aiter- 
wards. to wit, on the day and year last aforesaid, and at, to wit, the 
county aforesaid, did not nor would permit or suffer the said plain- 
tiffs to proceed to complete the eaid work and furnish said remaining 
materials, and then and there would wholly binder and prevented 
them from SO doing, and then and there wrongfully discharged the 
said plaintiffs from any further performance or completion of their 
said agreement and promise and undertaking. 
Whereby the said plaintiffs have lost and been deprived of 
11 the profits and advantages which they otherwise might and 
would have derived and acquired from the completion of the 
said work, and from furnishing the necessary materials for so com- 
pleting the same, to wit, at the county of Kankakee aforesaid. 

And whereas, also; heretofore, to wit, on the sixth day of Septem- 
ber, A. D. 1882, at, to wit, the county of Kankakee and State of Ilh- 
nois aforesaid, by a certain agreement then and there made between 
the said plaintifls as such copartners and the said defendant, the 
said plaintifls agreed to construct and in every respect complete the 
grubbing and clearing, grading, and timber-work, including the fur- 
nishing of materials and all other things requisite and necessary to 
build the road-bed and prepare the same for the receiving of the 
superstructure, and also lay, line, surface, and fill the track upon 
that portion of a certain other railroad, to wit, the Indiana, [llinois 
and lowa railroad, known and designated as sections numbers | to 
46. inclusive, of the Indiana. Division of said railroad, in such a 
manner as to conform in every respect to certain specifications an- 
nexed to said written agreement and made a part of said written 
agreement, and upon the conditions that the said work should be 
commenced within ten days after the execution of said written 
agreement, or as soon thereafter as said Indiana, Illinois & lowa 


-uilroad Company should have acquired a title to the land fur the 
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right of way for said railroad, and that said work so agreed to be 
done by said plaintiffs should be completed on or before the first 
day of January, 1883; and upon the further condition that said 
work should be executed under the direction and supervision of the 
chief engineer of said defendant and his assistants, by whose meas- 

urements and calculations the quantities and amounts of the 
12 several kinds of work performed under said written agreement 

should be determined, and whose determination should be 
conclusive upon said plaintiffs and defendant, and who should have 
full power to reject all or condemn all work or materials which, in 
his or their opinion, should not fully conform to the spirit of said 
agreement; and that said chief engineer should decide every ques- 
tion which could or might arise between the said plaintiffs and de- 
fendant relative to the execution of the said work, and whose decision 
should be final and binding upon said plaintiffs and defendant ; and 
upon the further condition that said work should be performed in 
such a manner that the said plaintiffs should not be relieved from 
immediate charge and responsibility of said work, and that no part 
thereof should be transferred or subcontracted unless by the sanc- 
tion and approval, in writing, of the said engineer; and it was also 


- * 


agreed between said plaintiffs and said defendant in said written 
agreement, and the said defendant then and there promised the said 


plaintiffs, that whenever said written agreement should be completely 
performed on the part of said plaintiffs, and the said engineer should 
have certified the same in writing, said defendant should, within 90 
days thereafter, pay to the said plaintiffs, for said work and materials 
so done and furnished, any remaining sums still due for work and 
materials under said written agreement, as follows, to wit: 
lor clearing, $20 per acre, 
“ grubbing, $5.00 per hundred feet. 
earth-work, 20 cents per cubie yd. 
rock excavation, 75 cents per cubic yd. 
“ timber & plank in foundations, cattle guards, sluices, and 
bridge abutments, $27.50 per 1,000 feet, board measure. 
lor timber and plank in trestle-work and piers, $27.50 per thou- 
sand feet, board measure. 
13 or timber and planks in culverts, $27.50 per 1,000 feet, 
board measure. 
For planks 1n crossings, $27.50 per 1,000 feet, board measure. 
‘or piles, lineal foot, including driving, 30 cents. 
lor wrought iron, per pound, 6 cents. 
cast , x 7 
spikes 
“ laying, lining, surfacing, and filling track, per lineal mile, 
$400.00. 
And at, to wit, the day and year aforesaid, it was further agreed, by 
& between the said plaintiffs and said defendant, that the said defend- 
ant should pay to the said plaintiffs, on the certificate of the engineer 
for work done by said plaintiffs under said agreement, 90 per cent. 
of the value of said work done as provided in said written agree- 
ment, deducting ten per cent. from the value of said work done as an 


o 
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agreed compensation for damages to be retained by the said defend - 
ant in case the whole amount therein named should not be done in 
accordance with the said written agreement, and the said written 
agreement being so made, afterwards, to wit, on the sixth day of 
November, A. D. 1882, at, to wit, the county of Kankakee aforesaid, 
in consideration thereof, and that said plaintiffs, at the special Ins 
stance and request of the said defendant, had then and there under- 
taken and faithfully promised said defendant to perform and fulfill 
the said agreement in all things on the said plaintiffs’ part and be- 
half to be performed and fulfilled, it, the said defendant, under- 
took and then and there faithfully promised the said plaintiffs to 
perform and fulfill the said agreement in all things on the said de- 
fendant’s part and behalf to be performed and fulfilled, and although 
the said plaintiffs have always, from the time of making of the said 

agreement, performed and fulfilled all things on their part 
14 and behalf in the said agreement to be performed and ful- 

filled, and did afterwards, to wit, on the day and year first 
aforesaid, at, to wit, county of Kankakee aforesaid, enter upon and 
commence the said work, and for that purpose did procure and find 
all materials and labor necessary for performing the same, and did 
the same in part, to wit, excavated, to wit, 60 thousand cubie yards 
of earth-work, and moved and filled, to wit, 200,000 yards of em- 
bankment, and cleared, to wit, 100 acres, and grubbed, to wit, 10,000 
feet, and furnished and placed upon the line of said railroad in the 
substructure thereof, under the direction of said engineer, a large 
amount of timber and plank in foundations, cattle guards, sluices, 
and bridge abutments, and in the trestle-work and piers and in the 
culverts and crossings, to wit, 100,000 feet, board measure, of such 
timber and planks, and furnished and drove piles to a large amount, 
to wit, 6,760 lineal feet of such piles, and then and there furnished 
and used and placed upon the said road in the substructure thereof, 
under said written agreement, a large amount of wrought and cast 
iron, to wit, 7,000 pounds, and then and there did said work and 
furnished said materials aforesaid in accordance with the terms in 
said written agreement contained on the part and behalf of the said 
plaintiffs to be done and furnished in aecordance with the terms of 
said written agreement aforesaid, and afterwards, to wit, on the 
seventh day of November, 1852, at, to wit, the county of Kankakee 
aforesaid, the said plaintifis applied to said chief engineer of said 
defendant, who was then and there in the employ of and was agent 
for said defendant, to make out, deliver, and certify in writing or to 
give a certificate to said plaintiffs for said work done and materials 
furnished, which the said plaintiffs allege were all done and 
furnished, at, to wit, the day and year aforesaid, at the county 

aforesaid ; and although it was then and there the duty of the 
15 said chief engineer to certify in writing and give a certificate 

to said plaintiffs for the said work done and materials fur- 
nished aforesaid, yet the said chief engineer fraudulently and cor- 
ruptly refused to give such certificate, and the said defendant fraudu- 
lently and corruptly connived with and procured the said engineer 
to refuse to give such certificate to said plaintiffs; and although 


dhe 


> 


WILLIAM A. MCGILLIS ET AL., &c. .) 


the said plaintiffs have always been ready and willing to perform 
and complete the whole of said work and furnish the whole of said 
materials in pursuance of said agreement, of all of which said prem- 
ises the said defendant hath had notice, to wit, at the county of 
Kankakee aforesaid, yet the said plaintiffs in effect say that the 
said defendant, conniving and conspiring with its said engineer and 
chief engineer, and contriving and wrongfnily intending to injure 
the said plaintiffs, did not nor would perferm the said agreement 
nor its said promise aud undertaking, but thereby craftily and 
subtly deceived the said plaintiffs in this, to wit, that there was then 
and there, to wit, due to said plaintiffs for the said work done and 
materials furnished under said written agreement at, to wit, the 
county of Kankakee, and on, to wit, the seventh day of November, 
A. D. 1882, for the said work done and materials furnished by the 
said plaintiffs under and in accordance with the said written agree- 
ment and at and after the prices therein specified a large sum of 
money, to wit, the sum of $60,000, of which said sum the said de- 
fendant then and there owed to the said plaintiffs, and it was then 
and there the duty of the said defendant to pay to the said plaintiffs, 
to wit, 90 per cent of said sum so due and owing, to wit, the sum of 
$54,000; but the said defendant did not nor would pay the said 
sum of $54,000 or any part thereof, but, on the contrary, hath 
hitherto \\ holly lie or] ected and refused SO LO do, to wit, at the 
16 county of Kankakee aforesaid; and the said defendant, fur- 
ther disregarding the said agreement and its said promise 
and undertaking, afterwards, to wit, on the seventh of November, 
ISS2, at, to wit, the county of Kankakee aforesaid, did not nor would 
permit or suller the said plaintiffs to proceed and coinplete the said 
work and furnish said materials, and then and there wholly hin- 
dred and prevented them from so doing, and then and there wrong- 
fully discharged the said plaintiffs from any further performance or 
completion of their said agreement in writing and their said promise 
and undertaking, whereby the said plaintiffs have lost and been 
deprived of the profits and advantages which they otherwise might 
and would have acquired from the completion of the said work, to 
wit, at the county of Kankakee aforesaid, and the said defendant 
hath also hitherto wrongfully neglected and refused to pay to said 
plaintifis the said 90 per centum of the whole of said work and 
mate rials so to be paid as said work should progress, and nath also 
hitherto wholly neglected and refused to pay to said plaintiffs the 
other ten per centum of the value of said work and materials so as 
aforesaid done and furnished by said plaintiffs, and still neglects 
and refuses so to do at, to wit, the county of Kankakee aforesaid. 
Whereas, also, heretofore, to wit, on the 6th day of September, A. 
D. 1882, the said defendant, in consideration that said plaintiffs as 
such copartners had agreed to and with the said defendant to do 
the work and furnish the materials for the earth-work, clearing, 
grubbing, timber, and planks for foundations, cattle guards, sluices, 
and bridge abutments, trestle-work and piers, culverts and cross- 
ings, and to furnish and provide piles and drive the same, also fur- 
nish wrought and cast iron and spikes, and to do the laying, 
| 2—1283 
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lining, surfacing, and filling of thé track and all other things 

requisite and necessary Lo complete the road-bed and 
7 prepare the same for receiving the superstructure of that por- 

tion of a certain other railroad, known as sections numbered 
| to 46, inclusive, of the Indiana Division of the Indiana, Illinois 
and lowa railroad, and should complete the said work on or 
before the first day of January, ISS3, it, the said defendant, then 
and there faithfully undertook and promised said plaintiffs as 
such copartners to pay to them as such work should progress 
uA per centum of the value of said work us follows. to wit: 
$20 per acre for clearing; $5.00 per hundred feet for grubbing; 
20 cents per cubie yard for earth-work; 75 cents per cubie yard 
for excavating loose rock; 27.50 dollars per one thousand feet, 
board measure, for timber and planks in foundations, cattle guards, 
sluices, and bridge abutments, trestle-work and piers, culverts and 
crossings, and 30 cents per lineal foot, including driving, for piles, 


‘and SIX cents per pound for wrought and cast ron, and SIX cents for 


spikes, and for laying, lining, and surfacing and filling the track of 
said railroad four hundred dollars per lineal mile. 

And the said defendant also, In consideration thereof as aforesaid, 
then and there promised and agreed to and with the said plaintiffs 
as said copartners to pay to them the other ten per cent. — the value 
of said work done and materials to be furnished by said plaintiffs 
when the said work should be completed and finished; and after- 
wards, to wit, on the day and year last aforesaid, — to wit, the county 
aforesaid, the said plaintiffs as such copartners, relying upon the said 
promises and agreement of the said defendant, commenced the said 
work and furnished the said materials; and afterwards, to wit, on the 
l4th day of November, A. D. 1882, at, to wit, the county aforesaid, 
there was then due and owing from the said defendant to the said 
plaintiffs as such copartners the further sum of, to wit, fifty-four 

thousand dollars, as and for 90 per cent. of the value of the 
1S said work before that time done and performed and the value 

of said materials before that time furnished and supplied by 
the said plaintiffs in and about the doing of said work ; and on, to 
wit, the day and vear last aforesaid, and at, to wit, the county afore- 
said, the said plaintiffs demanded of the said defendant to pay to 
them, the said plaintiffs, said 90 per cent. of the value of said work 
doneand materials furnished before that time by said plaintiffs as afore- 
said, to wit, thesum of fifty-six thousand dollars; and the plaintiffs aver 
that the said defendant wrongfully refused to pay to them the said 
90 per centum of the value of said work done and the materials fur- 
nished as said work had progressed, to wit, the said sum of fifty-six 
thousand dollars, and has hitherto wrongfully neglected and refused 
to pay to the said plaintiffs the said sum of 90 per cent. of the value 
of the said work done and materials furnished and to pay the same 
has hitherto wholly neglected and refused at, to wit, the county of 
Kankakee aforesaid. 

And whereas, also, heretofore, to wit, on the 17th day of January, 
A. D. 1883, at, to wit, the county of Kankakee aforesaid, the said 
defendant was indebted to the said plaintiffs as such copartners in 
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the sum of sixty thousand dollars, lawful money of the United States 
of America, for the work and labor, skill, care, and diligence of the 
said plaintiffs by the said plaintiffs before that time done, performed, 
and bestowed in and about the building of a certain other railroad 
for said defendant and the business of said defendant and for said 
defendant and at its, said defendant’s, special ‘instance and request, 
and also for divers timber, planks, piles, wrought and cast iron and 
spikes,and other divers materials and other necessary things by the 

said plaintiffs as such co-partners before that time found and 
19 provided and used and applied in and about that work and 

labor and in and about building that certain railroad last 
mentioned for the said defendant, and at Ais like special instance 
and request and being so indebted it, the said defendant, in consid- 
eration thereof, afterwards, to wit, on the day and year last afore- 
said, at, to wit, the county aforesaid, undertook and then and there 
faithfully promised the said plaintiffs as such copartners to pay them 
the said last-mentioned sum of money when it, the said defendant, 
should be thereunto afterwards requested. 

And whereas, also, afterwards, to wit, on the day and year last 
aforesaid, at, to wit, the county aforesaid, in consideration that the 
said plaintiffs as such copartners, at the like special instance and re- 
quest of the said defendant had before that time done performed, 
and bestowed other his work and labor, skill, care, and diligence in 
in and about building a certain other railroad for said defendant, 
and in and about other the business of the said defendant and for 
the said defendant, and had also at the like special instance and re- 
quest of the said defendant before that time found and provided 
divers other materials and necessary things and divers timber, 
planks, piles, wrought and cast iron and spikes, and used and ap- 
plied the same in and about building said last-mentioned railroad 
and said last-mentioned work and labor, it, the said defendant, un- 
dertook and then and there faithfully promised the said plaintiffs 
as such copartners to pay them so much money as they therefor 
reasonably deserved to have of the said defendant and when it, the 
said defendant, should be thereunto afterwards requested; and the 
said plaintiffs aver that they therefore reasonably deserved to have 
of the said defendant the further sum of sixty thousand dollars of 
like lawful ,money, to wit, at the county of Kankakee aforesaid, 

whereof the said defendant afterwards, to wit, on the day and 
20 year aforesaid, there had notice; nevertheless, the said defend- 

ant, not regarding his said several promises and undertak- 
ings, but contriving and fraudulently intending craftily and subtly 
to deceive and defraud the said plaintiffs, in this behalf, hath not as 
yet paid the said several sums of money or any or either of them or 
anv part thereof to the said plaintiffs, although often requested so to 
do, but the said defendant to pay them the same hath hitherto 
wholly neglected and refused and still doth neglect and refuse, to 
the damage of the said plaintiffs of sixty thousand dollars ; therefore 
they bring their suit, &c. 

And whereas, also, the said defendant heretofore, to wit, on the 
17th day of January, in the year of our Lord one thousand eight 
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hundred and eighty-three, at Kankakee, to wit, at the county 
aforesaid, became and was indebted to the said plaintiffs as such co- 
partners in the sum of sixty thousand dollars of lawful money of 
the United States of America for divers goods, wares, and merchan- 
dise by the said plaintiffs before that time sold and delivered to the 
sald defendant, and at the special instance and request of the said 
defendant, and being so indebted to the said plaintiffs the said de- 
fendant, in consideration thereof, afterwards, to wit, on the same 
day and year and at the place aforesaid, undertook and then and 
there faithfully promised the said plaintiffs well and truly to pay 
unto the said plaintiffs the sum of money last mentioned when the 
said defendant should be thereunto afterwards requested. 

And whereas, also, the said defendant afterwards, to wit, on the 
same day and year and at the place aforesaid, in consideration that 
the said plaintiffs as such copartners had before that time, at the 
like special Instance and request of the said defendant, sold and de- 
livered to the said defendant divers other goods, Wales, ana mier- 
chandise of the said plaintiffs, the said defendant then and there 

undertook and faithfully promised the said plaintiffs that the 
2] said defendant would well and truly pay to the said ‘plain- 

tiffs so much monev as the last aforesaid goods, wares, and 
merchandise at the time of the sale and delivery thereof were rea- 
sonably worth when the said defendant should be thereunto after- 
wards requested ; and the said plaintiffs aver that the said goods, 
wares, and merchandise last mentioned, at the time of the sale and 
delivery thereof, were reasonably worth the further sum of sixty 
thousand dollars of like lawful money as aforesaid, to wit, at the 
place aforesaid, whereof the said defendant afterwards, on the same 
day and year and at the place aforesaid, had notice. 

And whereas, also, the said defendant afterwards, to wit, on the 
same day and year and at the place aforesaid, was indebted to the 
said plaintiffs in the further sum of sixty thousand dollars of like 
lawful money as aforesaid for money before that time lent and ad- 
vanced by the said plaintiffs to the said defendant and at the like 
special request of the said defendant, and in the like sum for other 
money by the said plaintiffs before that time paid, laid out, and ex- 
pended for the said defendant and at the like re quest of the said de 
fendant, and in the like sum for other money by the said defendant 
before that time had and received to and for the use of the said 
plaintiffs, and in the hke sum for other money before that time and 
then due and owing the said plaintiffs for interest upon and for the 
forbearance of divers other sums of money before that time and then 
due and owing from said defendant to said plaintiffs, and in the 
like sum for the price and value of work then done and materials 
for the same provided by the said plaintiffs for the said defendant 
and at the like special request of the said defendant; and, being so 
indebted, the said defendant, in consideration thereof. afterwards. to 

wit, on the same day and year and at the place aforesaid, 
22 undertook and then and there faithfully promised the said 
plaintiffs well and truly to pay unto the said plaintiffs the 
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several sums of money in this count mentioned when the said de- 
fendant should be thereunto afterwards requested. 

And whereas, also, the said defendant afterwards, to wit, on the 
day and year last aforesaid and at the place last aforesaid, accounted, 
together with the said plaintiffs, of and concerning divers other sums 
of money before that time due and owing from the said defendant 
to the said plaintiffs and then and there being in arrear and unpaid, 
and upon such accounting the said defendant then and there was 
found to be in arrear and indebted to the said plaintiffs in the fur- 
ther sum of sixty thousand dollars of like lawful money as afore- 
said: and, being SO found hh arrear and indebted to the said plain- 
tiffs, the said defendant, in consideration thereof, afterwards, to wit, 
on the day and year last aforesaid and at the place last aforesaid, 
undertook and then and there faithfully promised the said plaintiffs 
well and truly to pay unto the said plaintiffs the sum of money last 
mentioned when the said defendant should be thereunto afterwards 
requested. 

Nevertheless, the said defendant, although often requested, ete., 
hath not yet paid the said several sums of money above mentioned 
or any or either of them or any part thereof to the said plaintiffs, 
but to pay the same or an\ part thereof to the said plaintiffs the said 
defendant hath hitherto altogether refused and still doth refuse, to 
the damage of the said plaintiffs of sixty thousand dollars; and there- 
fore the said plaintiffs bring suit, ete. 

T. P. BONFIELD, 
Per - S © ~_& 
JNO. S. COOPER, 


; . a. 
Plaintitis Attorneys. 
Ded Cop j oft Account Sued On. 


Western Air Line Construction Co. to MeGillis & Co., for the use of 
Jno. S Cooper, trustee. 


To balance due for work done under the contract between 


TW I iiccctditinn 0c seins nt neimnaras: ae 
To loss of profits on track laving hee eas Se MaM MEER NeNT ec eM 5.000 
To loss of profits in completing the substructure....-.--- 5.000 

ee ae ee ee a a En 250 O00 


. wares, and merchandise sold and delivered .... $60,000 


To goods 


TO money lett GNC AGVARCE ..cccccccncccccecsssenees Se 
To money paid, laid out, and expended cian enatheanendtenien: enniiliialiaiahis HU,U00 
To money had and received to and for the use of said plain- 
i HO 000 
To money due for interest and forbearance.......--.---. 60,000 
EO SOOOP. SCOPTIESS. ONG MAIETIAL ..nncnt ctdeusecunenianu 60 000 
Te bDalanen Gu - cn account Stated ccciiticiemcincnaedeees 60,000 


To labor, services, material under contract hereto attached. 60,000 
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Plaintiffs’ A fj hu lavil of Amount Due. 


STATE OF ILLINOIS, ea 
County of Kankakee. } 


Circuit Court of Kankakee County, to April Term, A. D. 18883. 


WittiaAmM A. McGituis and JAMes HaaGavn, for the use of John S. 
Cooper, Truste 
UP. 


Western Arr Line Construcrion Company. 


24 William A. MeGillis, being duly sworn, says that the cde- 

mand of the plaintiffs in the above-entitled cause is for work 
done and materials furnished to said defendant upon the line of 
the Indiana, [llinoisand lowa railroad under a written contract be- 
tween sald plaintiffs and said defendant, and that there is due to 
the plaintiffs from the defendant, after allowing to it all just credits, 
deductions, and set-offs, the sum of thirty-four thousand eight hun- 
dred and ninety-four & ;',°, dollars ($34,894.70). 


W. A. MeGILLIS. 


Subscribed and sworn to before me this 24th day of March, 1885. 


[SEAL.] J. FRANK LEONARD, Clerk 


Copy of the Contract under which Work was Done and Suit is Brought. 
Western Air Line Construction Co. 


Specification of Manner of Laying Track on the Indiana, Illinois and 
lowa fh. R. 


Cross-ties. 


There will be twenty-eight hundred (2,800) cross-ties per mile- 
They will be laid so that their longitudinal centers will coincide 
with the centers furnished by the engineer, each tie angled to the 
rails and so placed that each tie shall have equal bearing under each 
ral. 

The ties for the Joints and shoulders will be carefully selected 
and will be hard wood if furnished by the construction company for 
that purpose. 


25 Rails. ° 


The rails will be so handled in loading and unloading as not to 
bend or kink them to their detriment. When so bent or kinked 
they will be carefully straightened by the use of a “jaw-crow.” 

The joints of rails will be laid square and waniiie opposite to 
each other and on the center of the same joint tie. 


ae Arum > 
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In passing around curves allowances of six (6) inches may be 
made (at the discretion of the engineer), and when this limit is 
reached a rail one foot short will be used. Steel rails must in no 
ease be cut. Closures at switches will be made with iron rails or 
pieces of broke 1} steel If by veled ralls ure used the bevel must be 
laid towards the eenter. No rails having defects or flaws will be 
laid in main track. When such rails are discovered in main track 
they will be taken out and replaced by others at the contractor's own 
ex pense. 

The joints will be made “ open” or “ closed” to allow for expan- 
sion, as the engineer may from time to time determine; iron shims 
alone allowed. In passing curves of less radius than three thou- 
sand (3.000) feet the rails must be properly curved to fit the augu- 
ment. No joint will be allowed within six feet of the end of a 
bridge, cattle guard, or other like structure. 


l'astenings. 


[In placing the fish plates care must be taken that the proper side 
is placed next to the rails (the angle plate outside and the plain 
plate inside the joint), and in tightening the bolts great care must 
be used to secure a peri et and compact fit for head and nut, and 
the nuts properly set so as to secure the full strength of the bolt and 
not to strip the threads. There will be four spikes driven in each 

tie. In starting the spikes they must be set perpendicular 
26 and not leaned or started from the spiker. They will be well 

and truly driven home so each head has a full and compact 
clinch on the flange of the rail, but not in such a manner as to 
injure the head of the spike. 

The back spiking will in no case be more than one-fourth (4) of 
a mile in rear of the end of the track. The contractor will be held 
responsible for all damages to adjacent lands by reason of fences or 
gates being left open,and the construction company may settle such 
damage with owner, and may forever retain same from work done 
under this contract. 

Lining. 


The lining of the track must be in charge of a skillful foreman 
and the track carefully and accurately lined to the exact centers fur- 
nished by the engineers, and will be kept well up the back spiking. 


Surfacing « filling. 


The track will be well and truly surfaced so as to conform to the 
original gradements of the road. Each and every tie will be tamped 
with the best class of material that can be procured adjacent to the 
road-bed, but in no case will the material for surfacing or filling be 
taken from the slopes of the cuttings or embankments without the 
consent of the chief engineer in writing. 

The surfacing and filling embankments over ten (10) feet in height 
or across swampy or boggy places the material must be handled on 
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the road-bed from the sand cuttings on the line of the road. After 
the track has been surfaced to the entire satisfaction of the engineer, 
and not before, the necessary filling may be done. 
In filling the track the earth will be rounded up in the center to 
three (3) inches higher than the tops of the rails and so sloped 
2/ on euch side as to leave a free passage for water under the 
rails between each tie. On curves the outer rail will be ele- 
‘urvature, as may be decided by the en- 


vated LO sult the cle wree ot « 
ll extend three rails’ lengths from begin- 


gineer. This elevation wil 
ning and ending of curves. 

The surfacing and filling will be kept not farther than one mile 
from end of track. When surfaced and filled all embankments 
must be twelve (12) feet wide at bottom of ties. 


Track supplies, engines, «ce. 


The construction company will furnish all track supplies in the 
yards at Momence necessary to lay the track to North Judson, the 
contractor to load all such material and supplies in the yards at Mo- 
mence and unload same at end of track. ‘The construction com- 
pany will furnish one (1) engine, with men and fuel to run the 
same, and all necessary cars, including one “ lorry ear.” The con- 
tractor will keep the lorry car in repair and turn the same over to 
the construction Co. at the termination of this contract In as good 
condition as when received, except the necessary wear. 

The contractor will never refuse to receive into his train and 
transport any and all cars loaded with material for bridges, cattle 
guards and crossings, fencing, depots, stock pens, or any other ma- 
terial, of whatever nature, to be used in the construction of this 
railroad. 


Hstiinates & payments. 


The work shall be measured by the lineal mile. Side tracks shall 
be measured from mouth to mouth of switch, and no extra charge 
shall be made or allowed for placing frogs, switch stands, railroad 


onan 5 


crossings, Xe. 

Upon the completion of each ten (10) miles of this work, to the 
entire satisfaction of the chief engineer, and when he has certified 
to the same in writing, the construction company will pay the con- 

tractor the sum of four hundred (400) dollars for each lineal 
28 mile of main track and for each mile of side track, deduct- 

ing ten (10) %, to be forever retained in case the work under 
this contract is not fully completed as hereinbefore set forth. 


Road-bed. ° 


The construction company will furnish to the contractor a well- 
graded road-bed, such as is customary in like cases. 
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Western Air Line Construction Company. 


Specifications for pile and frame trestle bridges, timber, culverts, 
cattle guards, road crossings, ete. 


All timber used in the different parts of the different structures 
must in all cases be sound, live timber, sawed or hewn true and out 
of wind to the exact scantling lengths and kind designated by the 
engineer, and free from all wane shakes, sap, loose or block knots, or 
other svinptoms of decay, and particularly adapted to the peculiar 
requirement of the part for which it is used. Such portions of it as 
the engineer or inspector may direct shall be dressed with plane be- 
fore being put in the work,so as to present a good surface for paint- 
Ing. 

All mortices, tenons, joints, bearings, boxing, scarfings, and fram- 
ing generally shall be perfect and true and of such sizes, shapes, and 
character as shall be shown by plans or ordered by the engineer or 
Inspector. 

The chord and sway-brace bolts shall be three-quarters (?) of an 
inch in diameter, and of such-lengths as may be ordered, and pro- 
vided at each end with one (1) capped QO. G. washer not less than 
three (3) inches In diameter. 

All bolts, washers, spikes, and other iron must be put in place 
carefully so as to recelve no injury, and the proper tools and augers 

provided so thatthetimber will bethe least Injured or destroyed 
29 in placing it. Especial care must be taken that chord and 

sway-brace bolts and washers fit ughtly and evenly on the 
stringers, piles, and braces, and that spikes are driven home prop- 
erly. 

Spans shall usually be sixteen feet. 

lenders shall be of white pine, boxed one and one-half inches and 
spiked on the outer edge of the bridge ties In a secure manner. 

Ties shall be of white or burr oak and _ securely spiked to the 
stringers with boat spikes. They shall be sized or boxed so that 
they will make an even and true bearing on each of the track rails 
when laid. Any tie upon which the rail does not have a bearing 
equal and true the same as the adjacent ties shall not be estimated 
or paid for either in monthly or final estimates. ‘The ends shall be 
sawed olf so as to form lines, respectively, equidistant from the cen- 
ter line. 

The chords, of which there will be two (2), one directly under each 
rail, shall consist of three (3) lines of stringers packed or dropped 
together in such manner as the engineer may direct, but usually 
with a packing block. 

Stringers shall be of white pine, sixteen feet long, of such size as 
may from time to time be designated. The track-supporting string- 
ers shall be laid so that the centers on top shall be equidistant two 
and one-half feet from the center line, as established by the eng- 
neer. They shall be so boxed, but never so as to reduce their net 
dimensions, and leveled as that their tops shall present a perfect 
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and true plane in all directions on the entire bridge when ona 

tangent, and in the direction of the radii of the curve, and so that 

the tops of the ties at the center line will also be a perfect plane in 
the longitudinal: direction of the bridge when on a curve. 

Si Their butting joints shall in all cases be tight and perfect, 
and directly over the center of the cap transversely. 

The caps shall be of such size as ordered. They shall be framed 
with extreme care so as to secure the most and best bearing possible 
on all the piles or posts which support them. ‘The ends, respect- 
ively, shall be sawed and squared off at equidistances from the cen- 
ter line as given by the engineer. On pile trestles they will be 
bolted to the piles with drift bolts | of an inch in diameter and 22 
inches long; vn frame trestles they will be morticed. , 

Sway braces shall be so framed and. bolted on piles Or posts as LO 
secure the entire and full strength of the timber in preventing lat- 
eral motion of the bridge. They will generally extend from the 
cap to the lower end of the outside pile or post in the bent on the 
Opposite side of the bridge. 

Posts shall be of such lengths and sizes designated and shall be 
framed perpendicular or with a batter, as may be directed. Par- 
ticular cure shall be taken that the shoulders or batter posts shall 
have a full and perfect bearing both on the caps and sills. 

Sills shall be of square or flatted timber and of such sizes and 
lengths as designated. If flatted thev shall be estimated at the feet, 
board measure, they would make if squared. They shall be laid on 
the subsills as to secure a perfect and true bearing on each where 
the foundation is on rock. If required, they shall be bolted to same 
with Lewis bolts instead of being placed on subsills. They shall 
never be spliced unless by direction or consent of the engineer or 
inspector. 

Subsills may be of flatted sticks and will be estimated at the 

feet, board measure, they would make if squared, provided no 
oO] allowance is made for sticks over and above the width 

ordered. They shall be placed in position carefully and 
thoroughly bedded and filled between, so as to secure perfect and 
even settleage. 

Piles shall be of white or burr oak, straight, of sound and live 
timber, and free from bad knots or shakes. They shall not be less 
than ten inches in diameter inside the bark at the smaller end and 
not less than thirteen inches in diameter inside the bark at the 
larger end, and of such lengths as may be designated by the engineer. 
They shall be peeled or have the bark entirely taken off and be well 
banded with cood and substantial iron bands (such as shall be ape- 
proved by said engineer or inspector) before being driven. They 
shall be sharpened with “needle” or blunt points, according to the 
nature of the material through which they are driven, as determined 
by the engineer or inspector. All piles shall be driven as long and 
in such manner as the engineer or inspector shall direct. The 
hammers, leaders, and other tools and machinery used in driving 
shall be such as are approved by the said engineer or inspector. 
All piles that shall be shattered or split while being driven or that 
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shall be driven so much: out of place or otherwise as to in any way 
injure the character of the work shall be replaced by the contractors 
without further charge. No pile shall be used shorter than the 
length designated by the bill for the particular bridge where such 
pile is used, and any discovery, either at the time or subsequently, 
that piles shorter than those billed have been used without the con- 
sent or direction of the engineer given in writing shall be sufficient 
reason to condemn all the piles in the bridge where the discovery 
is nade, and no estimate, either monthly or final, shall be made for 

piles in said bridge. Stumps shall be grubbed out, and rocks, 
32 logs, and other obstructions shall he removed, so that the 

piles can be properly driven by the contractors, without extra 
charge other than the regular price per foot for driving such piles. 
In bridges where any of the bents are over twelve feet in height the 
outside pile shall be driven at a batter of one inch to the foot, if so 
direct d by the ( neine er or Inspector. 

Any pile that may have appeared good and passed inspection, but 
after driving shall be found to be decayed or in any way defective, 
shall be replaced by the contractor without extra charge. Proper 
appliances shall be provided for straightening piles in a bent, so 
that they will be in line and give a fullfand complete bearing to the 
cap when placed thereon, and so as to come directly under the string- 
ers when: the same are 1n place. The tenons on piles shall be of 
such sizes and lengths as ordered, and shall be framed so as to give 
the greatest strength and bearing tu the Caps. by the consent of 
the engineer or inspector, in writing, piles that are split can_ be 
bolted together instead of being replaced, but the bolts so used shall 
be furnished by the contractors at their own expense. 

(Jueen-truss, bighwavy, girder, and other small span bridges shall 
be framed and erected in accordance with the plans and directions 
furnished by the engineer and estimated by the thousand feet, board 
measure, the same as other bridges. 

Culverts shall be made of sawed or counter-hewn timber, so that 
the longitudinal joints, both in walls and roof, shall be perfect and 
tight. The butting joints shall be square or scarfed, but in all eases 
must be close. The walls and other parts shall be pinned or dow- 
elled together with wooden pins in such manner as may be 
directed. 

If iron is used it must be at the contractor’s expense, un- 

oo less ordered by the engineer. The foundations may be of 

flatted timber, provided they shall have the full bearing sur- 

face ordered. When pits have been once properly dug the con- 

tractor shall thereafter do all clearing and bailing and all other 
work necessary at his own expense. 

Cattle guards shall be built strictly in accordance with the plans 
aud directions given by the engineer. Connecting fences shall be a 
part of the cattle guards and posts, estimated at the square scantling 
ordered. The contractors shall dig out the pits therefor and do all 
back filling necessary to give solid foundation for adjacent track 
ties. Noearth from said pit shall be so placed as to obstruct the 
ditches in any manner. Road crossings shall be made of such lum- 
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ber and in such way as shall be directed. All boxes, culverts, &c., 
necessary for making proper road approaches to said crossings shall 
be meant and included in the term “ road crossings,” and shall be 
estimated in the same.manner. All foundations and clearing out of 
ditches necessary for properly placing such boxes shall be done by 
the contractor at hisown expense. When the embankments are dug 
away for the purpose of more conveniently putting in the bank caps 
the earth so removed shall be replaced by the contractor, so as to 
make a perfect connection between the embankment and bridge. 

In hauling timbers for any of the structures the graded road-bed 
shall not be used for a wagon road, only in such places as permis- 
sion (in writing) is given by the engineer. 

All timber and lumber in the different structures shall be esti- 
mated by the thousand feet, board measure. Piling shall be esti- 
mated by the lineal feet. 


Specification for Gradation. 
Clearing. 


Before grading is commenced the ground included within 

o4 the right of way or such part thereof as the engineer may 

order shall be thoroughly cleared of all trees, logs, brush, 

rubbish, or other perishable materials, all of which shall be removed, 
burned, or otherwise disposed of as the engineer may direct. 

All valuable timber or fire-wood shall be cut into such lengths as 
deemed best . and put aside and rese rved for the use of the company, 
if the same shall be ordered by the engineer. 

Corn-stalks, weeds, and grass shall not be considered as cle aring, 
but nevertheless shall be removed from the space oceupied by the 
road-bed and borrow pits vy the contractors without charge, as may 
be directed by the engineer. Lone or single trees shall be estimated 
at double the amount of space covered by the limbs and branches 
of the same. 

All clearing shall be estimated by the acre, and only the amount 
actually cleared and as ordered by the engineer shall be paid for, 
the same to be determined by the engineer. 


Grubbing. 


All stumps and large roots within the limits of the roadway 
which, after grading is finished, will not be covered by two feet of 
earth, and all stumps standing on bermes shall be grubbed out and 
removed or destroved, as the engineer may direct. 

All stumps and large roots within the limits of the ditches shall 
be grubbed out so as to give a free and full passage of the water 
running in said ditches and not to obstruct the same. 

No erubbing shall be allowed for hazel brush or any trees of less 
than one inch in diameter at a point two feet from the surface of the 
ground. 
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No grubbing shall be allowed in cuts of over twelve feet in depth 
or in borrowing pits unless at the option of the engineer. 
35 Grubbing shall be estimated by the station, which shall be 
understood to mean the amount within the limits of the road- 
bed, ditches and borrow pits, if ordered, for one hundred feet in length 
in the direction of the center line. 


Karth-work. 


The moving of all material of whatever name and character that 
are not distinctly and unquestionably rock shall be meant and in- 
cluded in the term earth-work. 

Excavations shall be taken out and embankments built in such 
shapes and widths and such slopes as the engineer may determine. 

Ditches shall be made throughout all cuts on each side of and 
parallel with the center line. ‘The dimensions of these ditches and 
their distance from the center line must be as the engineer directs. 

The material contained in the excavations, whether on the main 
line or side tracks, in ditches, channels, highways, foundation pits, 
or other excavations, shall be used to make the embankments found 


‘on the same section. Should contractors desire to borrow and waste 


the consent of the engineer must first be obtained in writing, and 
he shall also determine the extent, mode, and place of such borrow- 
ings and wastings, but no material shall be wasted nearer than twelve 
feet from the edge of cuttings. 

Embankments shall be put above grade and made of such extra 
width at top as will insure their final settling to the true grade and 
width at top, as may be ordered by the engineer. 

Between ditches, borrow pits, and creek channels on the one side 
and the regular line embankments on the other bermes shall be left 
of such width as, in the opinion of the engineer, will insure the 

perfect safety of the latter, and to be never less than six feet 
ob wide. In places where contractors in executing the work en- 

croach upon the berme, as originally directed to be left, they 
shall be required to replace and make good the same as shall be 
determined by the engineer 

All excavations or embankments designed for public or private 
road crossings or for creek channels, ditches, or foundations of any 
description shall be made of such form and dimensions as the en- 
gineer may direct, and shall be considered as a part of the regular 
excavations and embankments of the section upon which they may 
be found, and shall be executed in all respects as specified herein 
for work in forming the road-bed, and shall be paid for at regular 
grading price per cubic yard and no more. All embankments shall 
be buiit in such manner as will make them most firm and compact, 
and special care shall be taken to prevent them from sliding. When- 
ever practicable they shall be carried up in horizontal layers not ex- 
ceeding two feet in thickness, and no trees, logs, or other perishable 
or otherwise unsuitable materials shall be put into them unless by 
the direction and consent of the engineer. 

When embankments run over covered drains or form approaches 
to pile or other bridges the earth forming such embankments shall 
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be made as compact as possible, and special care must be taken that 
their toes shall be full. 

All borrow pits or waste beds outside the limits of the railway 
company’s right of way must be bought and paid for by the con- 
tractor unless the same be staked off and ordered by the engineer in 
writing. | 

Receipts or deeds for said purchases shall be obtained from the 
person owning lands upon which such pits or beds are made and 
the same furnished the engineer, to be filed in the office of the com- 
pany. 
Valuable materials obtained from excavations which shall 
od be deemed suitable for slope walls, masonry, or other pur- 

poses shall, if so ordered by the engineer, be deposited in con- 
venient and accessible places for the use of said company. 

All washes to embankments or cuts or filling up of ditches or ob- 
structions of channels that may occur before the work has been com- 
pleted and rece ive d from the contractor by reason of rains, slides, or 
other causes shall be made cood and repaired by suid contractor, in 
such manner as the engineer may direct, before said work shall be 
received. 

When embankments shall have settled below the grade line be- 
fore the work has been received the contractor must bring them up 
to the crade designated by the engineer without further charge. 

Any section will be received and final estimate made on samé as 
soon as it is completed to the satisfaction of the engineer. 

Contractors shall not in any case borrow or waste only by con- 
sent and direction of the engineer In writing. 

All ditches shall be made evel, and true on the bottom and of 
such depths as to carry all water to the openings through the em- 
bankments and leave no ponds at the side of same, and no final es- 
timate will be made upon any section on which the borrow pits are 
not properly drained. 

All slopes to embankments or excavations and all widths of road- 
way shall be made full and true. If left otherwise by the contractor 
an amount equal to four times the actual amount required to com- 
plete the same shall be deducted by the engineer from the quantity 
estimated for said work. 

All excavations and embankments which may be on any section 
shall be estimated and paid for; only the book or “air” quantities 
shall be allowed—that is, only the amounts contained within the 

grade, slope, and surface lines shall be paid for. 
a8 The amounts which the engineer may direct to be put upon 
them to insure their final settling to the true grade aud width 
at the top, as hereinbefore specified, shall not be paid for. . 


Rock excavation. 


All stones and boulders measuring ‘more than one cubic yard and 
all recks in place in solid ledges that cannot be moved without 
blasting or with a bar and pick shall be solid-rock excavations. 

All stones and boulders measuring more than one-half and less 
than one cubic yard and all rocks in place that can be moved with- 
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out blasting and with the use of a bar or pick shall be loose-rock ex- 
cavations, 

All rock excavation shall be taken out to such shapes and depths 
and dimensions as the engineer may direct. Great care shall be taken 
in blasting so as not to injure adjacent property, and all the usual 
appliances for such protection and security shall be provided by the 
contractor. 

All rock for bridge and other masonry shall be carefully exca- 
vated in such shape and dimensions as is usual for such rock and 
shall be deposited In an accessible place for the use of the counpany. 

All rock shall be measured in excavation; but when it is placed 
In embankment an equal amount shall be deducted from the qguati- 
tity in such embankment. 


Contract for Building the Indiana, Illinois and Iowa Railroad. 


KANKAKEE, ILus., Sept. 6, 1882. 

This agreement, made and conelyded this sixth day of September, 
A.D. 1552, by and between MecGillis & Co., of the first part, and the 
Western Air Line Construction Company, of the second part, wit- 

nesseth as follows, to wit: 
39 The aforesaid party of the first part, in consideration of the 

prices hereinatter agreed to be paid Lo them by the party of 
the second part, hereby agree and bind themselves to construct and 
In every respect complete the grubbing and clearing, grading and 
timber-work, including the furnishing of materials and all other 
things requisite and necessary to complete the road-bed and prepare 
the same ready for receiving the superstructure, and also lay, line, 
surface, and fill the tract upon that portion of the Ind., IIL & la. R. R., 
known and designated as sections Nos. 1 to forty-six (46), inclusive, of 
[Indiana Division, in such a manner as will conform ia every re- 
spect to the annexed specifications, which are hereby made a part of 
this contract, and to the following conditions, namely : 

Ist. The work shall be commenced within ten days after the exe- 
cution of these presents or as soon after as the company shall have 
acquire da title to the lands and shall be com pleted on or before the 
first day of January, 1885. 

2d. The work shall be executed under the direction and super- 
vision of the chief engineer of the Western Air Line Construction 
Company and his assistants, by whose measurements and calcula- 
tions the quantities and amounts of the several kinds of work per- 
formed under this contract shall be determined and whose determi- 
nation shall be conclusive upon the parties, and who shall have full 
power to reject all or condemn all work or materials which in his or 
their opinion do not fully conform to the spirit of this agreement, 
and said chief engineer shall decide every question which can or 
may arise between the parties relative to the execution thereof, and 
his decision shall be final and binding upon both parties. 

3d. The several stipulations of this contract shall be per- 
40) formed in such a manner that the party of the first part shall 
not be relieved from the immediate charge and responsibility 
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of the work, and no part thereof shall be transferred or sub-con- 
tracted unless by the sanction and approval in writing of the said 
engineer. 
4th. If any foreman, agent, mechanic, or laborer employed by the 
contractors shall,in the opinion of the engineer, execute his work in 
an unfaithful or unskilful manneror in any respect prove remiss 
or inadequate to the performance of his duty or disrespectful or 
riotous in his conduct he shall forthwith, by the direction of the 
engineer, be discharged, and no person shall be employed on the 
work in the capacity of foreman or overseer who has been previ- 
ously discharged for neglect or unfaithfulness from any work within 
the knowledge of said contractor or said engineer. 
oth. If any damage shall be done by the party of the first part 
OF persons In their employ to the owners or occupants of lands or 
other property adjoining or in the vicinity of the work herein con- 
tracted to be done the engineer of said company shall have a right 
to estimate the amount of the said damage and to pay the same to 
said owner or occupant, and the amount so paid for such damage 
shall be deducted from the value of the work done under this con- 
tract. 
6th. All work done under this contract shall be performed with- 
out the use of ardent spirits. 
7th. All roads to quarries, quarry leave roads for hauling mate- 
rials, and ways to and from the work, also all grounds for the de- 
posit of materials and the erection of shanties or yards for the 
performance of work not within the limits of the Ind., Ill. & Ia. 
Company’s land, to be paid by the party of the first part at their own 
proper charge and expenses. 
The aforesaid party of the second part hereby agrees that when- 
ever this contract shall be completely performed on the part 
4] of the said party of the first part and the engineer has certi- 
fied the same in writing the said party of the second part 
shall, within ninety days thereafter, pay to the said party of the first 
part any remaining sums due for said work according to this con- 
tract, as follows: 
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The prices named for the foregoing items are intended as full con- 
sideration for all labor and materials. 

It is further agreed between the parties that monthly payments 
shall be made by the party of the second part on the certificate of 
the engineer for work done, deducting ten per cent. from the value 
of work done, as an agreed compensation for damages, to be forever 
retained by the second party in case the whole amount of work 
herein named shall not be done in accordance with this agreement. 

‘or the purpose of avoiding all cause of difference or dis- 

42 pute between the parties to this contract relative to its true 

intent and meaning and for the purpose of adjusting in an 

amicable manner any differences that can or may arise relative 

thereto it is hereby mutually understood and agreed by the parties 
as follows, to wit: 

1. No extra charges will be claimed or allowed on account of 
changes either in the line or grade of the road, the prices herein 
mentioned being considered as full compensation for the various 
kinds of work herein agreed to be performed. 

2. Whenever work is required to be done which is not now contem- 
plated or covered by the prices herein mentioned the engineer shall 
fix such prices for the work as he shall consider just and equitable 
and the said parties shall abide by such prices, provided the party 
of the first part enter upon and commence such work with a full 
knowledge of the prices so fixed by the engineer; but if the party 
of the first part declines executing said work at the prices fixed by 
the engineer, then the party of the second part may enter into con- 
tract with any other person or persons for its execution the same as 
if this contract had never existed ; and if extra work or works not 
provided for in this contract is performed by the contractors with 
protest or notice in writing to the engineer and to the party of the 
second part before prices shall have been fixed to such work, then 
the engineer shall estimate the same at such prices as he shall deem 
just and reasonable, and his decision shall be final and the party of 
the first part shall accept of the prices in full satisfaction of their 
demands against the party of the second part for said extra work, 
but nothing shall be deemed extra work that can be measured or 
estimated under the provisions of this contract. 

ord. If the party of the first part refuse or unreasonably neglect 

to remedy any linperfection which may be pointed out by the 
43 engineer or in any manner violate the conditions of this con- 

tract so that in the judgment of the engineer there shall be 
just grounds of apprehension that the work will not be completed 
in the manner and within the time specified, then it shall be the 
duty of the party of the second part to serve a written notice upon 
the said party of the first part, setting forth the grounds of the said 
engineer's apprehensions and specifying the manner, together with 
a reasonable time, in which said party may cause such grounds to 
be removed; and if at the expiration of such time said grounds of 
apprehension be not removed the full power and authority is hereby 
mutually vested in said engineer to declare this contract forfeited ; 
and on such declaration being given in writing by the engineer to 
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the parties thereto the contract shall cease and determine immedi- 
ately and the said party of -the second part may forever retain the 
ten per cent. on account of the consideration of damages which he 
may have sustained by reason of the forfeiture of this contract, and 
the party of the first part hereby agrees to promptly relinquish pos- 
session of such work or of the materials designated or procured 
therefor, and to place the same into the hands of the said party of 
the second part in such a manner as will enable him to complete 
the work without hindrance or delays, and said second party shall have 
the right to re-enter and the said first party or any person or per- 
SOnS LO expel and remove therefrom, using such force and means as 
hay be hecessary for that purpose, 

And he further agrees to relinquish all claims to the ten per cent. 
retained by the party of the second part on account of said work as 
above specified, or in case the party of the second part deems it more ex- 
pedient upon noticein writing from the said engineer to the party of 
the second part that there is nota sufficient force employed Upon the 

said section orany part thereof tocomplete itin the manner and 
44 within the time herein specified the said party of the second 

part may employ and put upon the said section or any part 
thereof (and have full possession of the same) such additional force 
as the suid engineer deems necessary, the expense of the same to be 
paid by the party of the first part, to be deducted from the estimates 
of the said party of the first part for work done. 

4. It is further agreed by the party of the first part that such por- 
tions of the above work as the said engineer may require shall be 
completed and prepared for the superstructure as soon as practicable, 
and that when such portion or portions are made ready for the 
superstructure the said party of the second part may take possession 
of the same for the purpose of laying down the superstructure, not- 
withstanding the time for completing the whole of the above con- 
tract may not have expired. 

5. It is expressly agreed by the party of the first part that the 
party of the second part may at any time pay so much of the money 
due the party of the first part on estimates, final or otherwise, above 
mentioned to the laborers employed by the party of the first part as 
may be due said laborers and charge the same to the party of the 
first part, and any or all payments for estimates may be paid to the 
party of the first part at the office of the party of the second part, or 
on the work of said contracting party, as the party of the second 
part may choose. 

6. In case any or all the work embraced in this contract shall be 
permanently suspended by and on account of the party of the second 
part, which is hereby agreed the party of the second part may do 
for other causes than heretofore provided: for in this contract, then 
in that case all further operations under this contract shall be sus- 

pended within three days after receiving written notice from 
45 the party of the second part requiring the further progress of 
the work to be suspended, and the party of the first part shall 
have their choice either to consider such suspension temporary and 
resume work on the same within five days after receiving notice 
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to resume work or may consider the same at an end and shall re- 
ceive full pay for all work by them performed under this contract 
and at the prices herein stipulated, which shall — upon the estimate 
of the engineer, which shall be final and conclusive between the par- 
ties to this contract, which estimate shall not include any anticipated 
— that might have accrued from the com pletion of the said work, it 
being understood that no claim for damages shall be made by the 
party of the first part on account of any profits that might accrue 
from the completion of the same. 

In witness whereof the parties to these presents have hereunto set 
their hands in duplicate and attached their seals the day and year 
first above written. 

W. A. MceGILLIS. 

JAMES HOGAN. 

WESTERN AIR LINE CONSTRUCTION CO., 
By F. M. DRAKE, Pres. 


In presence of— 
HENRY SHAW. 
J. S. CHIPMAN 


(Endorsed:) Filed March 24th, 1883. J. Frank Leonard, clerk. 
Filed May 4, 1883. Wm. H. Bradley, clerk. 


46 On the same day, to wit, on the fourth day of May, 18853, 

there was filed in said clerk’s office an affidavit of William A. 
MeGillis and James Hogan, from the circuit court of Kankakee 
county, Illinois, in said entitled cause ; which said aflidavit isin the 
words and figures following, to wit: 


47 Affidavit. 


Stats oF ILLINOIS, | _- 
Kankakee County, | ~ 


In the Circuit Court of Kankakee County, to the April Term, A. D. 
1853. 


Wirttiam A. McGriuis and James Hogan, for the Use of John 3S. 
Cooper, Trustee, 
iS. 


Western Arr Line ConsTRuUCTION COMPANY. 


William A. McGillis and James Hogan/ being each first duly sworn, 
upon oath severally depose and say that the Western Air Line Con- 
struction Company, a corporation, is justly indebted to these affiants 
as copartners under the firm name and style of McGillis and Com- 
pany, for the use of John S. Cooper as trustee, after allowing all just 
credits and set-offs, in the sum of thirty-four thousand eight hundred 
and ninety-four dollars and seventy cents for work done and mate- 
rial furnished by these affiants as such copartners for said Western 
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Air Line Construction Company in building the railroad known as 
the Indiana, Illinois & Iowa railroad ; and deponents further state 
that said Western Air Line Construction Company is not a resident 
of this State, and that its place of residence is at Centerville, in the 
State of Iowa. 
And further deponents say not. 
, WILLIAM A. McGILLIS. 
JAMES HOGAN. 


48 Subscribed and sworn to before me this 18th day of Jan- 
uary,A. D. 1883. 
[SEAL. | J. FRANK LEONARD, Clerk. 


(Endorsed :) Filed Jan. 18, 1883. J. Frank Leonard, clerk. Filed 
May 4,1883. W. H. Bradley, clerk. 


On the same day, to wit, on the fourth day of May, 1883, there was 
filed in said clerk’s office the petition of the Western Air Line Con- 
struction Company from the circuit court of Kankakee county, Ih- 
nois, in said entitled cause; which said petition is in the words and 
figures following, to wit: 


49 Petition. 


STATE OF ILLINOIS, | 
, ’ - SS 
Kankakee County, | 


Circuit Court. April Term, 1883. 


WiciiaM A. McGItuis and James HoGan, Copartners, Who Sue for 
the Use of John S. Cooper, Trustee, 
US. 


Tue Western Arr LINE ConstTRuUCTION COMPANY. 
Attachment. 


The petition of the Western Air Line Construction Company 
represents to this honorable court that your petitioner, at the time 
of the commencement of this suit, was and still 1s a corporation 
organized and doing business under the laws of the State of Lowa; 
and that William A. MeGillis was and still is a citizen of the State 
of Illinois; and that James Hogan was and still is a citizen of the 
State of Massachusetts ; and that the matter in dispute exceeds, ex- 
clusive of costs, the sum or value of five hundred dollars; and that 
this is a controversy between said Hogan and MeGillis, on the one 
side, as plaintiffs, and The Western Air Line Construction Company, 
defendant, on the other side, and between citizens of different States. 

Your petitioner makes and files herewith a bond, with good and 
sufficient surety, for its entering into the circuit court of the United 


ee 
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States for the northern district of Illinois, on the first day of 
0 its next session, a copy of the record in this suit, and for 

paying all costs that may be awarded by the said circuit court 
if said circuit court shall hold this suit has been w rongfully or im- 
properly removed thereto. 

Your petitioner therefore prays this honorable court to accept this 
petition and said bond, and order the transfer of said suit to said 
circuit court of the United States for the northern district of Ilinois. 

[SEAL. | WESTERN AIR LINE CONSTRUC- 
TION COMPANY, 
By F. M. DRAKE, Pres’t 


Attest: T. P. SHONTS, Sec’t’y. 


Or 


STATE OF lowa, ] o 
County of Appanoose, f *’ 


I’. M. Drake, being duly sworn, on his oath says he is president of 
the Western Air Line Construction Company, petitioner, and that 
he has read the foregoing petition and knows the same to be true. 


I. M. DRAKE. 


Subscribed and sworn to before me this 31 day of March, 1883 
[SEAL. | W. L. SELBY, 
Notary Public. 


(Endorsed :) Filed Apr. 4, 1883. J. Frank Leonard, clerk. Filed 
May 4, 1883. W. H. Bradley, clerk. 


5] On the same day, to wit, on the fourth day of May, 1883, 

there was filed in said clerk’s office a bond from the circuit 
court of Kankakee county, Illinois, in said entitled cause, which said 
bond is in the words and figures following, to wit: 


Bond | fov Removal. 


Know all men by these presents that the Western Air Line Con- 
struction Company, as principal, and J. D. Harvey, as sureties, are 
held and firmly bound unto William A. MecGillisand James Hogan, 
who sue for the use of Jolin S. Cooper, trustee, and also to Jobn 8S. 
Cooper, trustee, in the penal sum of one thousand dollars; the pay- 
ment whereof, weil and truly to be made unto the said William A. 
McGillis and James Hogan,.for the use of John 8. C ooper, trustee, 
and also John 8. Cooper, trustee, their heirs and assigns, we bind 
ourselves, our heirs, successors, and assigns, jointly and severally, 
firmly by these presents. 

Yet upon these conditions: The said Western Air Line Construc- 
tion Company having netitioned the circuit court of Kankakee 
county, State of Illinois, for the removal of a certain cause therein 
pending, wherein William A. MecGillis and James Hogan, who sue 
for the use of John 8. Cooper, trustee, are plaintiffs, and The Western 


‘ 
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Air Line Construction Company is defendant, to the circuit court of 
the United States in and for the northern district of Illinois : 

Now, if the said Western Air Line Construction Company shall 
enter in the said circuit court of the United States on the first day 
of its next session il COPY of the record in said sult, and shall wel] 
and truly pay all costs that may be awarded by said circuit court of 
the United States if said court shall hold that said suit was wrong- 
fully or Improperly removed thereto, then this obligation LO be vold: 

otherwise in full force and virtue. 


D2 Witness our hands and seals this 31 day of March, 1853. 
WESTERN AIR LINE CONSTRUCTION CO., 

By F. M. DRAKE, Pres't. SEAL. 

JOEL D. HARVEY. =r 


Attest: T. P. SHONTS, Sec’y. 


STATE OF ILLINOTs, | : 
Cook County, he 
J. D. Harvey, being duly sworn, on his oath says he is worth more 
than the sum of ten thousand dollars over and above all debts, de- 
mands, and liabilities. 


J. D. HARVEY. 


Subscribed and sworn to before me this 8rd day of April, 1883. 
[SEAL. | WALTER M. HOWLAND, 
Notary Public. 


(Endorsed :) Filed Apr. 4,1882. J. Frank Leonard, clerk. Filed 
May 4, 1883. W. H. Bradley, clerk. 


53 Afterwards, to wit, on the ninth day of May, 1883, came the 
defendant, by its attorneys, and filed in said clerk’s office its 
pleas in said entitled cause; which said pleas are in the words and 
figures following, to wit: 
Pleas. 

United States Cireuit Court, Northern District of Illinois, ss: 
JAMES HoGan and Wituram A. McGriruis, Whe Sue for the Use of 
John 8S. Cooper, Trustee, 
vs. 

THe WeEsTeERN AIR LINE CONSTRUCTION COMPANY. 
Assumpsit. 

And the defendant, by E. Walker and H. K. Wheeler, its attor- 
neys, comes and defends the wrong and injury, when, &c., and says 


it did not promise in manner and form as the plaintiffs have thereof 
complained against it, and of this it puts itself upon the country, &c. 


WILLIAM A. MCGILLIS ET AL., &¢C. — ol 


And, for a further plea in this behalf, defendant says the plaintiff 
ought not to have his aforesaid action — it, because it says that the 
said supposed cause of action in said declaration mentioned are for 
one and the same thing, to wit, upon the said contract mentioned in 
the first count of said declaration, and defendant says the said plain- 
tiffs, not regarding their said promises and undertakings, did not 
nor would perform the contract on their part or do the work or fur- 
nish the materials, as agreed im said contract, and the said plaintiffs 

then and there abandoned work under the said contract and 
D4 notified this defendant that it could not nor would not com- 

plete the said work and furnish material, as agreed in said 
contract, and the defendant avers that the plaintiffs then and there 
abandoned said work, and that the defendant, in pursuance of the 
terms of said contract, placed a large force of teams and men at work 
on said road, and that the cost of completing the same was in excess 
of the plaintiffs’ demand the sum of fifty thousand dollars, which 
damages the defendant has sustained by reason of the non-perform- 
ance by the plaintiffs on their part of said contract, which sum of 
money the defendant is ready and willing and hereby offers to set 
off against the plaintiffs herein, and this it is ready to verify. 

And, for a further plea in this behalf, the defendant says the plain- 
tiffs ought not to have their aforesaid action against —, because it 
says that soon after the first day of November, 1882, the said plain- 
tiffs, disregarding their said undertakings and promises, refused to 
construct said road-bed and do the necessary work and furnish the 
materials for the same, as provided in the said contract, to the satis- 
faction of the chief engineer of defendant,but, on the contrary, neg- 
lecting and refusing to perform its said undertakings and promises, 
refused to put on a sufficient force of men and teams, as directed by 
their said chief engineer of defendant, to. construct and complete 
said road in the manner and at the time agreed upon, and the de- 
fendait was thereby greatly damaged in, to wit, the sum of fifty 
thousand dollars, and this it is ready to verify. 

And, for a further plea, defendant says the plaintiffs before and at 
the time of the commencement of this suit was and still is indebted 
to it, the defendant, in the sum of fifty thousand dollars for money 
paid out by the defendant, under its contract with plaintiffs, for the 

work and materials necessary to complete said road-bed in 
OO accordance with the terms of said contract, and also on a like 
sum for money paid out for materials for building a railroad 
from Momence, Illinois, to North Judson, Indiana, and also in a 
like sum for money paid, laid out, and expended by the defendant 
for the use of the plaintiffs, which sums of money exceed the plain- 
tiffs’ demands, and the defendant is ready and offers to set off against 
the plaintiffs’ demand, and this the defendant is ready to verify, Xe. 
Kk. WALKER, 
H. kK. WHEELER, 
Def’t’'s Sol’rs. 
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- 


t, 


United States Circuit Court, Northern District of Illinois, ss: 


« 
— ‘eat 


Hamilton K. Wheeler, being duly sworn, on his oath says that he 
is attorney for defendant and is authorized to make this affidavit. 
Defendant Says the defendant here in the above cause has a good 
defense to this suit upon the merits as to the whole of the plaintiffs’ 
demands, as he verily believes. 


o 


Pa 
a 
> 


HAMILTON K. WHEELER. 


Subscribed and sworn to before me this 9th day of May, 1883. 
Kk. A. DRUMMOND, 


UL). 8S. Com’r. 


(Endorsed :) Filed May 9, 1888. Wm. H. Bradley, clerk. 


56 Afterwards, to wit, on the twenty-seventh day of February, 
1884, there was filed in said clerk’s office a stipulation in said 
entitled cause, which said stipulation is in the words and figures 
following, to wit: 
Stipulation. 
United States Cireuit Court, Northern District of Illinois. 


WiiiiaAM A. McGirtis ef al., — Use of John 8. Cooper, 
Us. 


WeresteRN Atr Line ConstructTion CoMPANY. 


It is stipulated and agreed that when the above-entitled cause is 
called for trial at the present term of said court it shall be passed to 
be afterwards tried before Honorable Romanzo Bunn, Judge of the 
United States district court for the northern district of Wisconsin, 
and a jury, or before such other district judge of the United States 
in the seventh circuit as the circuit judge of said circuit shall desig- 
nate for the trial thereof. 

JNO. S. COOPER, 
Att'y for PU ffs. 
2. WALKER, 
Alt’y for Def't. 


(Endorsed :) Filed Fe’’'y 27, 1884. Wm. H. Bradley, clerk. 


et 


57 Afterwards, to wit, on the twenty-eighth day of March, 1884, 
there was filed in said clerk’s office a stipulation in said enti- 
tled cause, which said stipulation is in the words and figures follow- 
ing, to wit: 


cas eS ee ae 
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Stipulation. 
United States Circuit Court, Northern District of Illinois, ss; 


Hocan & McGiuis, Who Sue for the Use of John 8S. Cooper, 
vs. 


Tue Western Arr Line Construction CoMPANY. 


It is stipulated the defense may give in evidence, under a plea of 
the general issue, any matter of defense, the same as if specially 
pleaded, and all questions of pleading by either party are hereby 
waived. 

JNO. S. COOPER, 
Att'y for PU ffs. 

H. K. WHEELER, 
Alt’y for Deft. 


(Endorsed:) Filed March 28, 1884. Wm. H. Bradley, clerk. 


58 On the same day, to wit, on the twenty-eighth day of March, 

1884, came the defendant, by its attorneys, and filed in said 
clerk’s office its plea in said entitled cause, which said plea is in the 
words and figures following, to wit: 


Plea. 
United States Circuit Court, Northern District of Illinois, ss: 


JamMEsS HoGan and W. A. McGituis, Who Sue for the Use of J. S. 
Cooper, 
v8. 
Tue WESTERN Arr LINE CONSTRUCTION COMPANY. 


Attachment. 


And now comes the said defendant and says it did not undertake 
and promise in manner and form as thereof complained against it, 
and of this it puts itself upon the country. 

KE. WALKER, 
H. K. WHEELER, 
Alt’ys for Deft. 


(Endorsed:) Filed March 28, 1884. Wm. H. Bradley, clerk. 


59 On thesame day, to wit, on the twenty-eighth day of March, in 
the adjourned March term of said court, 1884, in the record of 
the proceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 
5—1283 


THE WESTERN AIR LINE CONSTRUCTION CO. VS. 


Order. 


WiriiAM A. McGI Is e¢ al., &c., 
vs. 
THe WestTerRN Arr LINE CONSTRUCTION COMPANY. 


Now come the parties, by their respective attorneys, and, upon 
issue joined thereupon, comes a jury of good and lawful men, to 
wit, George A. Taylor, John Downing, C. G. Pettibone, Daniel 
Shehan, William H. Johnson, L. P. Narramore, C. C. Wileox, D. W. 
Crescy, William O. Gregory, Edward Bohanan, N. B. Storm, and 
Henry J. Traver, who were all duly elected, tried, and sworn well 
and truly to try said issue, and, after hearing a part of the evidence, 
the hour of adjournment having arrived, it is ordered that the 
further trial of the cause be postponed until to-morrow morning. 


60 Afterwards, to wit, on the twenty-ninth day of March, in the 

adjourned March term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 


Order. 


WitiiAM A. McGIL iis e¢ al., &c., 
v8. 
Tue WrsSTERN AtrR LINE CONSTRUCTION COMPANY. 
Assumpsit. 


Now come again the parties, by their respective attorneys, and 
now come also the jury in this behalf empaneled and sworn, and, 
on motion of the plaintiffs, by their attorney, and with the consent 
of. the defendant, by its attorneys, leave is given them to file the 
writ of attachment in this cause which was not put into the tran- 
script filed herein; and, after hearing additional evidence, without 
concluding the same, the hour of adjournment having arrived, it is 
ordered that the further trial of the cause be postponed until Mon- 
day morning next. 


On the same day, to wit, on the twenty-ninth day of March, 1884, 
there was filed in said clerk’s office an attachment bond from the 
circuit court of Kankakee county, Illinois, in said entitled cause ; 
which said attachment bond is in the words and figures following, 
to wit: z 
61 Know all men by these presents that the Western Air 

Line Construction Company, a corporation organized under 
the laws of the State of Iowa, and F. M. Drake and J. D. Harvey, 
are held and firmly bound unto William A. McGillis, James Hogan, 


WILLIAM A. MCGILILIS ET AL., &¢. 3) 


and Jolin S. Cooper, trustee, in the sum of fifty thousand dollars; for 
the payment whereof, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, firmly 
by these presents. 
Witness our hands and seals this 25th day of January, A. D. 1883. 
The condition of the above obligation is such that whereas William 
A. MeGillis and James Hogan, who sue for the use of John S. Cooper, 
trustee, did, on the 18th day of January, A. D. 1883, sue out of the 
circuit court of Kankakee county, Illinois, a writ of attachment 
against the Western Air Line Construction Company for the sum of 
thirty-four thousand eight hundred and ninety-four dollars and 
seventy cents ($34.894.70), which said writ of attachment the sheriff 
of Kankakee county, Illinois (George R. Letournean), has executed 
by levying on the property of the Western Air Line Construction 
Company, as appears from the return of said officer to said writ: 
Now, if the said Western Air Line Construction Company shall 
pay to the plaintiffs in said suit the amount of the judgment and 
costs that may be rendered against it in said suit on a final trial 
thereof within ninety days from the date of said judgment, then 
this obligation to be void; otherwise to remain in full force and 
effect. 7 
WESTERN AIR LINE CONSTRUCTION 
COMPANY, 
[seat. ] By F. M. DRAKE, Pres't. 
FRANCIS M. DRAKE. SEAL. 
JOEL D. HARVEY. —s., 


Attest: T. P. SHONTS, Sec't’y. 


62 STATE OF ILLINOTs, ae 
Kankakee County, ) ar 


In the Circuit Court of Kankakee County, to the April Term, A. D. 
~  —- 883. 


Winitram A. McGiuuis and James Hogan, for the Use of John 8. 
Cr oper, Trustee, 
is. 


Western Arr Line Construction CoMPANY. 
Attachment. 


STATE OF ILLINOIS, 1] 
> 88: 
Cook County, j 


Francis M. Drake, being first duly sworn, says that he resides at 
Centerville, in the State of Iowa, and that he is about to become 
surety on a bond to be given by the defendant in the above-entitled 
cause to have the property levied on under the writ of attachment 
issued in the above-entitled suit restored to said defendant and said 
attachment dissolved. 


THE WESTERN AIR LINE CONSTRUCTION CO. VS. 


This affiant, in justification of his pecuniary responsibility as such 
surety, says that he is worth the sum of four hundred thousand 
dollars over and above all his debts or liabilities, of which amount 
he owns lands in the State of Iowa in his own name of the value of 
from thirty to forty thousand dollars, and which lands are free and 


unincum bered. 
FRANCIS M. DRAKE. 


Subscribed and sworn to before me this 25th day of January, 1883. 
[ SEAL. | WILLI AM GARNETT, Jr. 
Notary Public. 


STATE OF ILLINOIS, .. 
Kankakee County, f° 


In the Circuit Court of Kankakee County, Illinois, to the April Term, 
A. D. 1883, 


WitiiaM A. McGituis and James Hoacan, for the Use of John SB. 
Cooper, Trustee, 
Us. 
WESTERN AIR LINE ConsTRUCTION COMPANY. 


Attachment. 
STATE OF ILLINOIS, |} 
Cook County, | 


> ss. 


Joel D. Harvey, being first duly sworn, on oath deposes and says 
that in the above-entitled cause, wherein an attachment was sued 
out of said court by said plaintiffs, for the use of said Cooper, as trus- 
tee, and the said writ of attachment has been levied upon the estate 
of said Western Air Line Construction Company in said Kankakee 
county by the sheriff of said Kankakee county; and the said con- 
struction company being desirous of having the said property re- 
stored to it by giving a bond pursuant to the statute, and I, the said 
Harvey, affiant herein, have signed said bond as sure ty, and in justi- 
fication as such surety to said sheriff I do de ‘pose and say that I own 
the following real estate in the State of Illinois, which stands in my 
name, free and clear of all incumbrances, and that the same is worth 
the amounts, respectively, as hereinafter stated, viz: 

o0 x 100 ft. improved, corner 22d St. & Wentworth Ave., worth 

$10,000; 10 ac. und. 3 of 20, in sect. 15, 39,138, worth $15,000, 
64 Cook county; § acres in sect. 8, 39, 13, worth $10,000; 2 

acres in sect. 16, 39, 15, worth $2,500; 187,500 par value in 
West Chicago Land Co., stock estimated worth in cash 70%—say, 
$125,000. 


10,000 
15,000 
10,000 

2,500 


37,000 


J. D. HARVEY. 


. 
_ 
} 

‘ 


TS heed 


WILLIAM A. MCGILLIS ET AL., &C. vf 


Subscribed and sworn to before me this 25th day of January, A. 
D. 1883. 
[ SEAL. ] WILLIAM GARNETT, Jr., 
Notary Public. 


(Endorsed :) Filed Mar. 27,1884. J. Frank Leonard, clerk. Filed 
M’ch 29, 1884. Wm. H. Bradley, clerk. 


On the same —, to wit, on the twenty-ninth day of March, 1884, 
there was filed in said clerk’s office an attachment writ, with the re- 
turn of the sheriff endorsed thereon, from the circuit court of Kan- 
kakee county, Illinois; which said writ, together with the endorse- 
ment of the sheriff thereon, is in the words and figures following, to 
wit: 


65 Attachment Writ. 


STATE OF ILLINOIS, ; 
. » * es 
Kankakee County, | 


The people of the State of Illinois to the sheriff of Kankakee county, 

Greeting: 

Whereas William A. MeGillis and James Hogan, for the use of 
John 8S. Cooper, trustee, of the county of Kankakee and State of I]li- 
nois, hath complained to J. Frank Leonard, clerk of the circuit court 
of said Kankakee county, that the Western Air Line Construction 
Company, a corporation of the State of Iowa, is justly indebted to 
the said William A. McGillis and James Hogan, as ape rs under 
the firm name and style of McGillis & Co., for the use of John S. 
Cooper, trustee, to the amount of thirty-four thousand eight hundred 
and ninetv-four dollars and seventy cents, and that the said West- 
ern Air Line Construction Company does not reside within the 
State of Illinois and is a resident of Centerville, in the State of 
lowa ; 

And the said William A. McGillis and James Hogan and John S. 
Cooper having given bond and security according to law; 

We therefore command you that you attach so much of the estate, 
real or personal, of the said Western Air Line Construction Com- 
pany to be found in your county as shall be of value sufficient to 
satisfy the said debt and costs according to the said complaint, and 
such estate so = iched in your hands to secure or so to provide that 
the same may be liable to further proceedings thereupon according 

to law; and that you summon the ‘said Western Air Line 
66 Construction Company to appear and answer the complaint 

of the said William A. MecGillis and James Hogan, partners 
as aforesaid, for the use of the said John 8. Cooper, at a term of said 
court to be holden at the court-house, in the city of Kankakee, within 
and for the county of Kankakee aforesaid, on the first ‘Tuesday of 
April next; that you also summon and such other persons as you 
shall be required by the said —, as garnishee, to be and appear be- 
fore the said court on the said — day of next, then and there to 


*) 
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answer to what may be objected against them, when and where you 
shall make known to the said court how you have executed this writ, 
and have you then and there this writ. 

Witness J. Frank Leonard, clerk of our said court, and the seal 
thereof, at his office, im the city of Kankakee, in said Kankakee 
county, this 18th day of January, A. D. 1883. 

[ SEAL. ] J. FRANK LEONARD, Clerk. 


STATE OF ILLINOIS, ; 
a 7 > SS : 
Kankakee ¢ ounty, j 


[ have duly served the within writ of attachment by delivering a 
copy thereof to D. M. Drake, the president of the Western Air Line 
Construction Company, this 7th day of March, A. D. 1883. 

GEORGE R. LETOURNEAN, Sheriff. 


Received this attachment writ this eighteenth day of January, A. 
D. 1883, at 7 o’clock and — minutes p. m. 


GEORGE R. LETOURNEAN, Sherif. 


STATE OF ILLINOIS, . 
: 88: 
Kankakee County, j 


By virtue of the within writ of attachment I have levied on 

67 about seventy-one hundred and eighty-seven steel T railroad 

rails, 4 steel railroad crossing frogs, 83 piles of railroad angle 

splicers, 30 piles of flat railroad splicers, 1 lot of railroad spikes, about 

800 kegs; 1 lot of railroad splicers and bolts, about 600 kegs, as the 
property of said defendant. 

This 19th day of January, A. D. 1883. 
GEORGE R. LETOURNEAN, Sheriff. 


STATE OF ILLINOIS, 
Kankakee County, | 


oO 
a. 


The said defendants having given bond according to law, and 
which bond is herewith returned, together with affidavits of said 
sureties thereunto attached, and I have therefore released unto said 
company all the above-described detached property. 

Dated’ this 27th day of January, A. D. 1883. 

GEORGE R. LETOURNEAN, Sheriff. 


SELES SAR = 65 
IID ciiaileiiactsinihcempensialindaniienainesns vn 1 70 
a 50 
And property sin eae well a ian 25 O00 
17 days & nights custodian fee 85 00 
SE See ne eC 10 
$112 95 


Endorsed : Filed in the circuit court this 27th day of March, A. D. 
1884. J. Frank Leonard, clerk. Bonfield, attorney. Filed M’ch 29, 


1884. W. H. Bradley, clerk. 
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68 Afterwards, to wit, on the thirty-first day of March, in the 

adjourned March term of said court, 1884, in the record of 
the proceedings thereof in said entitled cause, before Hon Romanzo 
Bunn, district judge, is the following entry, to wit: 


Ord eT. 


WitiraM A. McGituis e¢ al., &c., 
Us. 
THe Western Arr LINE ConsTRUCTION COMPANY. 
Assumpsit. 

Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empanneled and sworn, and, after hear- 
ing additional evidence, without concluding the same, the hour of 
adjournment having arrived, it is ordered that the further trial be 
postponed until to-morrow morning. 


Afterwards, to wit, on the first day of April, in the adjourned 
March term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Romanzo Bunn, district 
judge, is the following entry, to wit: 


Order. 


WituiaM A. McGrtitis et al., &c., 
Us. 
Tue WestTerRN Arr LINE CONSTRUCTION COMPANY. 


Assumpsit. 


69 Now come again the parties, by their attorneys, and now 

come also again the jury, in this behalf empaneled and sworn, 
and, after hearing additional evidence, without concluding the same, 
the hour of adjournment having arrived, it is ordered that the 
further trial be postponed until to-morrow morning. 


Afterwards, to wit, on the second day of April, in the adjourned 
March term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Romanzo Bunn, district 
judge, is the following entry, to wit: 


Order. 


Wititiam A. McGittiis e¢ al., &c., 
Us, 


THe WestTeRN Arr LINE CONSTRUCTION COMPANY. 
Assum psit. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and, after hearing 
additional evidence, without concluding the same, the hour of ad- 
journment having arrived, it is ordered that the further trial of the 
cause be postponed until to-morrow morning. 


. 
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70 Afterwards, to wit, on the third day of April, in the ad- 

journed March term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Romanzo 
sunn, district judge, is the following entry, to wit: 


Order. 


WituraM A. McGituiis et al., &c., 
VS. 
THe WersteERN AIR LINE CONSTRUCTION COMPANY. 


Assumpsit. 


Now come again the parties, by their attorneys, and now come 
also again the jury in this behalf empaneled and sworn, and, after 
hearing additional evidence, without concluding the same, the hour 
of adjournment having arrived, it is ordered that the further trial 
of the cause be postponed until to-morrow morning. 


Afterwards, to wit, on the fourth day of April, in the adjourned 
March term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Romanzo Bunn, district 
judge, is the following entry, to wit: 


Order. 


WintiaM A. McGituis e¢ ai., &c., 
rs. 
THe WestTeRN AIR Linge ConstTRUCTION COMPANY. 


Assum psit. 


71 Now come again the parties, by their attorneys, and now 

come also the jury in this behalf empaneled and sworn, and, 
after hearing additional evidence, without concluding the same, the 
hour of adjournment having arrived, it 1s ordered that the further 
trial of the cause be postponed until to-morrow morning. 


Afterwards, to wit, on the fifth day of April, in the adjourned 
March term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Romanzo Bunn, district 
judge, is the following entry, to wit: 


Order. 
WicuraM A. McGI ris et al., &e., 
VS, 
THe WesterRN Arr LINE ConstrRuCTION CoMPANY. ‘ 
Assum psit. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and, after hearing 


a 
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the concluding evidence, the hour of adjournment having arrived, 
it is ordered that the further trial of this cause be postponed until 
Monday morning next. 


72 Afterwards, to wit, on the seventh day of April, in the ad- 

journed March term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Romanzo 
Bunn, district judge, is the following entry, to wit: 


Order. 


WitiraAM A. McGiuts e¢ al., &e., 
v8. 
THe Western Arr Line Construction CoMPANY. 


Assum psit. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and, after hear- 
ing the arguments of the counsel for the parties, the hour of adjourn- 
ment having arrived, it is ordered that the instructions of the court 
be postponed until to-morrow morning. 


Afterwards, to wit, on the eighth day of April, in the adjourned 
March term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Romanzo Bunn, district 
judge, is the following entry, to wit: 


Order. 


Witiram A. McGiiuts and JAMes Hocan, Who Sue for the Use of 
John 8. Cooper, ‘Trustee, 
vs. 
Tue Western Arr Line Construction ComMpPANY. 


Assumpsit. 


73 Now come again the parties, by their respective attorneys, 
and now come also the jury in this behalf empaneled and 
sworn, and after receiving the instructions of the court the jury re- 
tired to consider of their verdict, and after a short absence the jury 
returned into court the following verdict, to wit: We, the jury, find 
the issues joined for the plaintiffs and assess their damages at seven- 
teen thousand two hundred and ninety-two dollars and sixty-two 
cents. 
And thereupon the defendant, by William C. Goudy, Esq., its at- 
torney, moves the court for a new trial herein. 


Afterwards, to wit, on the seventeenth day of October, in the ad- 
journed October term of said court, 1884, in the record of the pro- 
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ceedings thereof in said entitled cause. before Hon. Romanzo Bunn, 
district judge, is the following entry, to wit: 


Order. 


WitiiaM A. McG iis e¢ al., &c., 
is. 


Tue Western Atr LINE CONSTRUCTION COMPANY. 
Assum psit. 


The court, having considered and being now fully advised upon 

the motion of the defendant heretofore entered herein for a new trial 

of this cause, sustains the same upon the defendant paying the 

74 costs of the trial herein and an attorney’s fee of five hundred 
dollars within twenty days. 


Afterwards, to wit, on the twenty-eighth day of October, in the 
adjourned October term of said court, 1584, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. Blod- 
gett, district judge, is the following entry, to wit: 


Order. 


WiiuiAM A. McGrituis ef al., &c., 
US, 
THe WestTerRN AIR LINE ConstTRUCTION Co. 


Assumpsit. 


It appearing to the court that the five hundred dollars attorney 
fees and the unpaid costs upon the trial herein under the order en- 
tered in this cause on the seventeenth instant have been paid into 
court, it is thereupon ordered that the verdict heretofore entered 
herein be set aside and vacated and new trial granted. 


79 Afterwards, to wit, on the twenty-eighth day of April, in 

the adjourned March term of said court, 1886, in the record 
of the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


WiiutiAM A. McGiuis and JAMes HoGcan, Who Sue for the. Use of 
John 8. Cooper, Trustee, 
Us. 


THe WESTERN Arr LINE CoNsTRUCTION CoMPANY. 


Now come the parties, by their respective attorneys, and, upon 
issues joined herein, thereupon comes a jury of good and lawful 
men, to wit, W. O. Lozier, S. E. Bradley, Isaac’ H. Fry, Samuel Da- 
vison, William P. Gray, Joseph Ellicott, George H. Watts, P. R. 
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Downey, B. F. Huron, R. H. Austin, R. H. Brentlinger, and C. H. 
Wood, who were all duly elected, tried, and sworn well and truly 
to try said issues, and, after hearing a part of the evidence, the hour 
of adjournment having arrived, it is ordered that the further trial of 
this cause be postponed until to-morrow morning. 


76 Afterwards, to wit, on the twenty-ninth day of April, in the 
7 adjourned March term of said court, 1S86,in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


WitiraM A. McGrriis e¢ al., &c., 
v8. 
Tre WeEsTERN Arr LINE ConstTRUCTION COMPANY. 


Now come again the parties, by their attorneys, and now comes 
also the jury in this behalf empaneled and sworn, and, after hearing 
additional evidence, without concluding the same, the hour of ad- 
journment having arrived, it is ordered that the further trial of this 
cause be postponed ‘until to-morrow morning. 


Afterwards, to wit, on the thirtieth day of April, in the adjourned 
March term of said court, 1886, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 


WitiiaAM A. McGiruis e¢ al., &c., 


is 


THe Western Arr Line ConstrRuCTION COMPANY. 


Now come again the parties, by their attorneys, and now 

77 come also the jury in this behalf empaneled and sworn, and, 
after hearing additional evidence, without concluding the 
sume, the hour of adjournment having arrived, it is ordered that 
the further trial of the cause be postponed until to-morrow morning. 


Afterwards, to wit, on the first day of May, in the adjourned 
March term of said court, 1886,in the reeord of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cult judge, is the following entry, to wit: 


Order. 


WittiaAM A. McG uiis e¢ al., &c., 


> 


is. 
THe WestTerRN Arr Line Construction ComMpPANY. 


Assumpsit. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and, after hear- 
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ing additional evidence, without concluding the same, it is ordered 
that the further trial of the cause be postponed until Monday morn- 
ing next. 


Afterwards, to wit, on the third day of May, in the adjourned 
May term of said court, 1886, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


78 WituiaAM A. McGrwuis e¢ al., &c., 
v8. 
THe Western Arr LINE CONSTRUCTION COMPANY. 


Assumpsit. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and, after hear- 
ing the concluding evidence, the hour of adjournment having ar- 
rived, it is ordered that the further trial of this cause be postponed 
until to-morrow morning. 


Afterwards, to wit, on the fourth day of May, in the adjourned 
May term of said court, 1886, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 


WirttraM A. McGituts et al., &c., 
v8. 
THe WestTeERN Arr LIne ConstrRucTION COMPANY. 


Assumpsit. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and, after hear- 
ing a part of the arguments of the counsel, the hour of adjournment 
having arrived, it is ordered that the further trial of this cause be 
postponed until to-morrow morning. 


79 Afterwards, to wit, on the fifth day of May, in the ad- 

journed Mav term of said court, 1886, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


WitriiaM A. McGituis et al., &c., ' 
Us. 
Tae Western Arr Line Construction CoMPANY. 


Assumpsit. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and, after hear- 
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ing the concluding arguments of the counsel, the hour of adjourn- 
ment having arrived, it is ordered that the further trial of this cause 
be postponed until to-morrow morning. 


Afterwards, to wit, on the sixth day of May, in the adjourned 
May term of said court, 1586, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Order. 


Wiriram A. McGiuts ef al., &c., 
vs. 
THe WesTERN Arr LINE CONSTRUCTION COMPANY. 


Assumpsit. 


80 Now come again the parties, by theirattorneys,and now comes 

also the jury in this behalf empaneled and sworn, and after 
receiving the instructions of the court the jury retired to consider 
of their verdict, and after a short time the jury returned into court 
the following verdict, to wit: We, the jury, find the issue for the 
plaintiffs and assess their damages at twenty-four thousand one 
hundred and sixty-five dollars and fifty-seven cents. 


81 Afterwards, to wit, on the nineteenth. day of May, 1886, 

, came the defendant, by its attorneys, and filed in said clerk’s 
office its motion for a new trial in said entitled cause, which said 
motion is in the words and figures following, to wit: 


Motion for New Trial. 


Unitrep States OF AMERICA, | 
Northern District of Illinois, § 


> ae 


In the Circuit Court Thereof. 


WritrAM A. McGrtuis e¢ al. 
is, 


WestTeRN Arr LINE ConstTrRUCTION COMPANY. 


And now comes the said defendant, by A. J. Baker, H. K. 
Wheeler & E. Walker, its attorneys, and moves the court to set aside 
the verdict of the jury and fora new trial of the above-entitled 

. “ause, and assigns the following reasons therefor : 

1. The said verdict of the jury is against the law. 

2. The said verdict of the jury is against the evidence, 

3. The said verdict of the jury is excessive. 

4. The said court erred in rejecting proper evidence offered by 
defendant. 

5. The said court erred in admitting evidence objected to by 
defendant. 
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ing the concluding arguments of the counsel, the hour of adjourn- 
ment having arrived, it is ordered that the further trial of this cause 
be postponed until to-morrow morning. 


Afterwards, to wit, on the sixth day of May,in the adjourned 
May term of said court, 1586, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
uit judge, is the following entry, to wit: 


Order. 


Wirtram A. McGixu1s et al., &c., 


THe Western Arr Line Construction ComMPANY. 


. \ irain the narties thelrattornevs.and now comes 

iso the jurv this led and sworn. and efter 

receiving the instructions of 1 irt the jury reti sedk 60 eotuidies 

of their verdict, and after a short time the jury returned into court 
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51 Afterwards, to wit, on the nineteenth day of May, 1886, 

ca the defendan! s attornevs i filed in said clerk's 
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Western Arm Lixe Constrercrios ComMpaxy. 
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And now comes the said defendant, A. J. Baker, H. K. 
Wheeler & E. Walker, its attorneys, and moves the court to set aside 
the verdict of the jury and fora new —* of the above-entitled 

= se, and assigns the following reasons therefor : 
The said verdict of the jury is against the law. 

2 The said verdict of the jury is against the evidence, 
3. The said verdict of the jury is excessive. 

. The said court erred in rejecting proper evidence offered by 
defendant. 

The said court erred in admitting evidence objected to by 
defendant. 


~ = © 
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6. The said court erred in admitting over the objection of de- 
fendant the evidence of the witness Taylor as to the number of 
men and teams employed by plaintiffs in the prosecution 

82 of their work under the contract. 

7. The said court erred in admitting over the objection of 
the defendant as evidence the opinions of witnesses as — the amount 
of earth-work that might be performed by each shoveler and team. 

8. The said court erred in its charge to the jury. 
9. The said court erred in its refusal to charge the jury as re- «‘< 
quested by the defendant. 
A. J. BAKER, 
H. K. WHEELER, 
E. WALKER, 
Attorneys for Def’t. 


Endorsed : Filed May 19, 1886. Wm. H. Bradley, clerk. 


83 Afterwards, to wit, on the fourteenth day of October,in the 

adjourned October term of said court, 1886, in the record of 
the proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 
; 
W. A. McGItiis et al. 
vs. 
Tort WestTeRN Arr Line Construction CoMPANY. 
Now come the parties, by their attorneys, and now comes on to be 
heard the motion of the defendant for a new trial herein, and, after 
hearing a part of the arguments of the counsel,the hour of adjourn- 
ment having arrived, it is ordered that the further hearing of said 
motion be postponed until to-morrow morning. 
Afterwards, to wit, on the fifteenth day of October, in the adjourned 
October term of said court, 1886, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, circuit 
judge, is the following entry, to wit : 
Order. 
W. A. McGiiuis ef al. , 
Us, ° 


Thr WesTeERN Arr LINE Construction CompANY. 


84 Now come again the parties, by their attorneys, and after 
hearing the-concluding arguments of the counsel upon the 
motion of the defendant for a new trial the court takes the same ; 


under advisement. 
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85 Afterwards, to wit, on the twenty-eighth day of October, 
in the adjourned October term of said court, 1886, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Walter Q. Gresham, circuit judge, is the following entry, to wit: 


Judgment. 


WiciiamM A. McGriuis and James HocGan, Copartners Doing Busi- 
ness under the Firm Name and Style of McGillis & Co., Who Sue 
forthe Use of Johu 8S }. Cooper, Trustee, 

U8. 
WestTeRN Arr Line ConsTRUCTION COMPANY. 
Assum psit. 


Now come the parties, by their respective attorneys, and the court 
having considered and being now fully advised upon the motion of 
said defendant for a new trial of this cause overrules the same, and, 
on motion of the plaintiffs, by their attorneys, for judgment upon 
the verdict herein, it is thereupon considered and adjudged by the 
court that said plaintiffs, for the use of said John S. Cooper, trustee, 
do have and recover of said defendant the said sum of twenty-four 
thousand one hundred and sixty-fiye dollars and fifty-seven cents, 
their damages so as aforesaid found by the jury, together with their 
costs and charges in this behalf expended amounting to the sum of 
dollars and cents, and that they have execution there- 


for. 


86 On the hearing of said cause the following exceptions were 
taken and were allowed by the court and made of record, 
which said exceptions are in the words and figures following, to 
wil: 
Bill of —— 


UnITeED STATES OF AMERICA, 
Northern District of Illinois, ps 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


WituiAM A. McGIxtiis ef al. 
vs, 


THe WesTERN Arr LINE ConstRUCTION COMPANY. 


Be it remembered that on the trial of the above-entitled cause, at 
the December term, A. D. 1885, of the cireuit court of the United 
States for the northern district of Illinois, and on, to wit, the 28th, 
29th, and 30th days of April, and the Ist, 3rd, 4th, 5th,and 6th days 
of May, A. D. 1886, before a jury, the Hon. Walter Q. Gresham pre- 
siding as judge of said court, the following proceedings took place 

Defendant’s counsel stated to the court and jury that the princi- 
pal issue to be tried was whether the certificate of the defendant's 
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engineer, given to the plaintiffs in the month of November, 
87 1882, for the work done by plaintiffs for the defendant upon 

the line of railroad in question during the month of October 
in that year, was fraudulent or not, which statement was acquiesced 
in by counsel for the plaintiffs. 

The plaintiffs, to maintain the issues on their part, offered in evi- 
dence the written contract between the plaintiffs and defendant, 
dated September 6th, A. D. 1882, together with the specifications, ac- 
companying the same, a copy of which written contract and specifi- 
cations accompanying the same was filed with the plaintiffs’ decla- 
ration in this cause and is copied in the record herein. 

The plaintiffs, to further maintain the issues on their part, called 
as witnesses the following persons, who respectively testified as fol- 
lows : 

William A. McGillis, who testified that he was a contractor and 
had been engaged in that business about 24 years; that his contracts 
were principally railroad contracts consisting of grading, bridging, 
and track-laying; that he had been doing such business for about 
22 years on various railroads which he named; that the first he 
knew about the Indiana, Illinois and Iowa railroad was an adver- 
tisement for bids for the construction published in a newspaper in 
Chicago some time in August, 1882; that he put in a bid for the 
work: that he did not go over the whole line of the railroad until 
after he took the contract. McGinnis and Hogan went over part of 
it and he saw part of it—the east end—at Momence; he saw it also 
at San Pier. The McGinnis who went with Hogan from Momence 
east over the road was James McGinnis, who worked for plaintiffs. 
After witness had taken the contract he went over the entire line. 

The general character of the country traversed by the 
88 road from Momence to the Kankakee river is level, flat land ; 

some parts are wet. The old grade or line of the Plymouth, 
Kankakee & Pacific road ran north of the Kankakee river about 18 
miles eastward to where it crossed the river at a distance of from a 
quarter of a mile to three miles from the river. The condition of 
the old road-bed of the Plymouth, Kankakee & Pacific was not very 
good. ‘There were some pieces here and there that were in pretty 
fair condition ; other parts were washed out. On some parts of it 
there was no grade at all, but there was no place where the old bank 
retained its integrity—that is, as to the slopes and heights; does not 
know whether the grade of the old line was on the same level as 
the new grade. On sections 15 and 16 there was none of the old 
bank there; some of that was washed out. None of it was as high 
as it had been originally nor up to the grade; there was no part but 
what had to be raised. Section one commences about 300 yards 
west of the Chicago & Eastern Illinois railroad. On that section one 
mile east from Momence it had to be raised from one to three feet. 
Right at Momence was about the best part of the grade for that 
mile. There were some washouts in that. They had that partly 
used as a wagon road. That mile was through a prairie country. 
From Momence to the Kankakee river, about 18 miles, it is practi- 
cally a flat country, with very few exceptions. There is a little sand 
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knoll here and there; is acquainted with and has knowledge of pro- 
files. (Is shown a profile of the road.) The black line on the profile 
is supposed to be the surface of the ground when the survey is made ; 
represents the irregularities of the surface. The little parallel lines 
represent the foot, the red line represents the grade line, the top of 
the bank, so that when the road is built and the ties and super- 
structure put on the red line would represent the average of the 
bottom of the tie. The average of the profile showing the 
89 fill to be made does not correspond with the actual condition 
of the old grade as witness saw it. There is more work to 

be done than is shown on the profile by way of fill or embank- 
ment. 

DEFENDANT’s CouNsEL: Let me enquire if you are going to put 
in that evidence? 

PLAINTIFFS COUNSEL: Certainly. 

DEFENDANT'S CouNSEL: I object to your proving the profile to be 
incorrect if you are going to offer it In evidence. 

PLAINTIFFS COUNSEL (to W itness): Krom whom did you get this 
profile ? 

A. From Shaw, the chief engineer. 

(. Of the defendant’s corporation ? 

A. Yes, sir. 


DEFENDANT’s CounsEL: My objection is this, your honor: Here 
is a paper which they call a profile of the entire line as issued by 
the company. They put that paper in as part of their evidence, 
and then seek to impeach it by this witness, whom they call as one 
of the parties to the suit. Let me call your honor’s attention to the 
fact that we are not charged with fraud in furnishing a false profile 
at all. The whole charge goes to the amount of the certificate. I 
cannot see at the present time its relevancy. 

The Court: I suppose plaintiffs’ counsel is required, now, to show 
that this neasurement of the engineer was not correct, and I under- 
stand, under his averment, that it was wilfully incorrect. Now, if 
he does not show that the measurement was below the amount of 
work done he fails there. . Does this tend to.show the amount of 
work that you actually did there? 

PLAINTIFFS’ CounseL: Yes, your honor; there is no doubt about 
that. 

The Court: I will let you go on for the present. 


To which ruling of the court counsel for defendant then 
90 and there duly excepted. 


The Witness: In section one of the profile would show an 
average, I suppose, of about a foot of filling. Some of it is above 
grade and somea little over a foot. I suppose the average would 
be about a foot on section number one. To get the track to the 
grade we would have to raise it, on an average, about a foot. Asa 
matter of fact the bank was raised over section one an average of 
about two and a half feet on the whole section of embankment. On 
section 2 the profile shows on two places where there was a washout 
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and fill of three feet, and shows the balance of an average-fill of 
hardly a foot. In one washout was a small cut of about 100 feet. 
The real depth of the washouts was about four feet. They were 
washed away below the old surface. There was about 300 feet in all 
of the washouts (ry section three the profile does not show any 
fill at all, except in two places about 150 feet, where it shows a fill, 
and in two places where there is a little creek. The balance don't 


show any fill Al all. ‘The fact was there was some of that section 
that was very near grade in spots, but it was very narrow, and we 
had to widen it out on each side. ‘There were some spots of it that 


were pretty near grade that we did not have to fill. There was a 
little cut in section three that was shown on the profile about a foot. 
The witness does not know the number of yards they took out of 
the cut, but it was more than is shown on the profile. Section 4 by 
the protile shows very hear crade on the whole section. The fact 
was that some of it was above grade aud some of it below grade, and 
we had a cut on that section. It was a sand cut right on the road ; 
the read went through it—the wagon road. The wagon road was 
on the old road-bed. We had to take some out of that cut; out of the 
bottom of it. lt wis wide enough for the road-bed there, if | recol- 

lect. ‘The profile shows that cut very little above grade; about 
v1 two-tenths of a foot. As a matter of fact 1t was more than 

that; we had to cut more than two-tenths of a foot; the ex- 
act amount I do not remember, but I suppose possibly 18 inches, to 
the best of my recollection, but I am not certain; we had to excavate 
that out to bring that down to a level with the grade. Section 5 by 
the profile is shown to have sixteen spans of filling; the ‘balance of 
the section shows very near grade all the way. Asa matter of fact 
it was not grade by any means. There were some parts of it which 
was very near grade, but 1t was narrow—too narrow for a team to go 
on; we had to fill iton both sides. There was some parts of it—a few 
places that was very near grade, but there was none of it to grade ; 
that is my recollection of section 5.. Section 6 shows on the profile 
to be above grade, and in parts, I should say about five or six-tenths, 
to be low in some places, and there is a trestle there of eight spans 
over Bull creek; it slrows a little below grade; about half of it by 
the profile shows to be above grade, and the other a little below 
grade—about two-tenths. There was a good deal more than that 
under grade; we had to put in considerable; we had to raise that 
and widen it out. On section seven the profile shows grade all the 
way but a small distance at the west end and a little bit of a fill at 
the east end; it shows grade all the balance. As a matter of fact 
that was just like the balance. We had to raise all that and widen 
it out on some parts of it, save where it was burrowed out with what 
we call wolf holes. ‘These wolf holes were where some animals had 
undermined the old bank, so that when you would drive a team on 
it it would break and sink down; it was burrowed under. The old 
bank was in that condition from section seven to section fourteen, 
where there was any old grade at all. On some portions of it there 

was not any old grade. On some parts of section 8 there was 
92 no old grade; half of that section had no grade at all. On 
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the east end of section 8 the profile shows a fill, a small fill, 
and the rest shows very near grade. Don’tremember how much we 
had to raise, as a matter of fact; hadn't been over that part of the 
road as much as the other. Am pretty familiar with sections 1] 
and 12. We had to do more work on them than the profile shows, 
considerably more. The profile shows on section 11 that the bank 
Was pretty near grade. ‘There was an opening at Sugar creek in sec- 
tions li and 12. We had a good deal of figuring on that. and there 
was one actual cutonit. I do not see itshown on the profile. There 
was a little filling to be done in addition to what the profile shows. 
On section 135 there was a little cut not shown on the profile, accord- 
ing to my recollections. On section 14 there isacut. The profile 
shows a couple of fills, and then the balance td grade until it gets 
near the east end, and there is a little cut there about a foot for 
about 200 feet. Witness’ recollection is that the cut is about five 
feet. At the end of section 14 1s where Mr. Singleton’s sections com- 
menced 

PLAINTIFes’ CounseL: You have got along tg sections 15 and 16. 
Now, you may state what arrangement you made with reference to 
Singleton doing that work and when you made it. Just state the 
circumstances in your own way. 


Objected LO by counsel for di f ndant. 


The Court (to plaintiffs’ counsel): What do you propose to show 
now ? : 

PLAINTIFFS CouNnseEL: I propose to show that Mr. MeGillis, with 
the consent of Gen. Singleton, who represents the land through 
there, and with the consent and by arrangement with Mr. Shaw, 
chief engineer, and also Gren. Drake, the president of the construc: 
tion company, did two sections of work; that Singleton did two sec- 

tions of work for McGillis & Co. Most of it—to the extent of 
93 a great many thousand yards—was completed by the first 

day of November, and for which Mr. Shaw, the chief engineer, 
gave us no estimate for the October work, and when complained of 
by MeGillis refused to give us any estimate therefor. In other 
words, that, by the consent of Shaw and Drake, MeGillis made a 
subcontract with Singleton, or rather the Momence Live Stock and 
lfartning Company, to do this work for him, MeGillis, and that 
Shaw, after setting stakes for the work and telling MeGillis to go on 
and do the work, refused to allow them anything for it. 

The Court (to defendant's counsel): You take the position that 
they are not entitled to that because written consent was not on the 
contract, do you? 

DEFENDANTS CouNnseL: Not for that reason alone, your honor. 
Plaintiffs’ counsel has stated, if I understand him, what he expects 
to prove. I wish to bring the attention of the court, in making 
these objections, to the facts, as we suppose, this witness will testify 
to and other witnesses on the part of the plaintiffs, for the purpose of 
showing that this contractor or the construction company or the 
chief engineer, neither of them, had the right to make the contract 
which they claim McGillis did make with Singleton,as the agent of 
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the Momence Live Stock and Farming Company or some other cor- 
poration 

The Court: I will let the testimony in at the present time, subject 
to vour objections. 

DEF NDA NTs COUNSEL: We object to any pre of of any special con- 
tract being made, except it be shown to have been made by the writ- 
ten consent of the engineer, as required by the contract between 
these parties 

To which ruling of the court counsel for defendant then and there 
duly excepted. 

o4 The Witness: In September Singleton made an offer to 
do the work on sections 15 and 16 on the old grade for $3,000. 


Singleton is manager of the Momence Farming and Live Stock 
Company. 
The Court (to plaintiffs’ counsel): Do you expect to prove that 


this construction company consented to this? 

PLAINTIFFS COUNSEL: Certainly. : 

The Court: Go on. 

The Wirsness: We agreed he should do that work for $3,000 on 
the old grade, and afterwards I met Mr. Singleton and he showed 
ine how he could shorten that road and better it by taking this 
ditched line that he had thrown out—the bank that he was making 
with a dredge for a ditch, and he wanted me to see Mr. Shaw and 
talk with him about it. The new line would straighten the old 
grading and make it a shorter and straighter line. The old line 
was in a kind of a bend (indicating) and the new line come on it 
and straighten that and make it shorter and straighter. I spoke to 
Shaw about it and told him that Singleton wanted to see him with 
reference to making this change. Shaw went over with me to Sin- 
gleton, and we came out over the new, proposed road, and Shaw 
thought that was an improvement. He said he would go and see 
Gen. Drake. Before they went I told him I didn’t know what change 
they would make, but I would pay Mr. Singleton the same amount 
I would pay him if he was going on the old line on this contract I 
had with Mr. Singleton, and they went to Chicago to see Mr. Drake’ 
to get his consent. I saw them, I think it was, the next day; met 
Mr. Shaw. He told me they made the change and they were going 
on the new line, and he went over a few days afterwards and then 
the engineers had their centre slope stakes right on the new line 
where it straightened the old one. The new line, at the furthest or 

widest part of the bend, was about 1,500 feet from the old line. 
95 The old and new lines both ran through a wet, marshy coun- 

try. Singleton told witness that the Momence Live Stock 
and Farming Company owned the land. Singleton went on, I think, 
in the last days of September and worked on it all through the 
month of October, and the first of November I was over there with 
Singleton and looked over what he had done, and he claimed that 
he had two-thirds of the work done, and | thought he was correct. 
I had told Shaw about the contract with Singleton to do the two 
miles of old grading before the line was changed ; that was in the 
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latter part of September. Shaw said that he thought it was a good 
idea for me to get a dredge to do that work. Singleton went to work 
on sections 15 and 16 about the last days of September; neither the 
construction coInpany nor Singleton nor the chief engineer made 
any complaint with reference to the work being done by Singleton 
when he changed the line. 

[ let Allison have a contract for twenty miles of the work. With 
reference to the other part of the work, not let to Allison, I com- 
menced at Momence on the 14th of Septem ber ; hired teams and 
men, got tools. and commenced Lo put men On every section : had 
bridging to do and the track-laving; bought all the bridge timber 
and made an arrangement for the piling; bought all my bolts, 
washers, and all the iron-work I wanted, and had it delivered for 
the whole contract; did not sub-contract any of the timber-work to 
Allison & Company—just the grubbing, clearing, and grading ; 
came up to Chicago and made an arrangement with employment 
agencies for men, and we were to get men just as fast as we could 
arrange and get work for them; had a big force of men and teams 
on it. 

PLAINTIFFS CounseL: By the first of October how many men 
and teams did you have on the 22 sections that had not been sub- 
contracted ? 

DEFENDANT'S CounseEL: I object to their proving the num- 

96 ber of men or the number of teams that worked on that road 

during the month of October. I suppose you will follow it 

up as vou did before and ask how much earth one man ought to handle 

during a day, and upon that proposition we shall want to be heard 
and offer some authorities. 

The Court (to plaintiffs’ counsel): What do you propose to prove 
bv the witness? 

PLAINTIFFs’ CounseL: I propose to prove by the witness that he, 
in accordance with that contract, went to work with all the men and 
teams that the law would require him—— 

The Court: Provided himself with means to perform his part t 

PLAINTIFFS’ CouNnseEL: Yes, sir; and that he did perform —, and 
that he was going on with that reasonable force required and with 
the number of men and teams, and so forth, to do this work as the 
contract required. 

DEFENDANT'S CouNSEL: My objection goes further; that it does 
not tend to enlighten the jury at all as to the amount of work that 
was actually done during the month of October or September 
whether he had a hundred men or two hundred men. 

The Court: [ will let him answer this question and hear your 
authorities to-morrow morning. 


 wAst 


The Witness: I had about a hundred teams and 275 men. 
The further examination of the witness adjourned to Thursday, 
April 25th, at 10 o'clock a. mm. 


On the 6th of September, 1882, when witness took the contract, the 
centre stakes were set on the line of the road. The centre stake was 
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in the centre of the grade, where the track is going to be after the 
grade is made, and the height of the bank, as it will be when com- 
pleted, is usually marked on the stake; or, if a cut, the depth of the 
cut. : 
v7 The marking is done in feet and tenths of a foot. The 
slope stakes were set shortly after we took the contract and 
set as the work was done. The slope stake is set at the base or toe 
of the bank or grade on each’ side of the embankment where the 
base is going to be. In addition, there are stakes set called plus 
stakes. If the ground is even every one hundred feet there would 
be station stakes, and if the ground was very uneven they would 
pul stakes between them and notice the difference in the level of 
the ground between the stakes. We commenced work at Momence 
by direction of Henry Shaw, the engineer. During the months of 
September and October most of our force were engaged between 
Momence and the Kankakee river, the first eigliteen miles eastward 
from Momence. The most of the work done during those months 
was from section 1 to section 8. There was work done on section 9 
to a considerable amount. ‘The track was laid from Momence east- 
ward about four miles by the first of November. ‘The track was 
raid just beyond the sand pit in section 4. Dirt was taken out of 
that sand pit and put under the track all the way from the sand pit 
back to Momence. We thought we had the road-bed completed 
when we laid the track from Momence to the sand pit. We had it 
at what the grade was marked—the grade stakes on the station— 
and after we got the track down they commenced to raise the track 
and we had to haul this dirt and put it under the track. ‘They had 
the track raised from six inches to a foot and a half after the track 
was laid. It was a distance of about four miles that the track was 
raised from six inches to a foot and a half. It was raised according 
to the stakes which the engineer set to raise it. ‘Those were not the 
first stakes, but they were the second stakes—new stakes. It was 
along the line of the road while these men were at work; think I 
am familiar enough with railroad construction to arrive at 
98 the fair, reasonable, and accurate amount of work that the 
men of the kind we had there would do—that one man would 
do in shovelling—in a day. The character of the work to be done 
was principally sand and some black soil on top of the sand; think 
I know enough about that work to state what would be the average 
that a team and scraper did per day. 

He is asked about what average in number of yards the shovellers 
and also the teams with scrapers did per day. 

Question objected to on the grounds that it is not the best evi- 
dence, but in the nature of secondary evidence, and because the 
plaintiffs are required to offer the best evidence in the case that can 
be offered and that is within their reach or power, and that it being 
conceded that the evidence of the engineers who made the measure- 
ments is the best evidence under the rule it is submitted that plain- 
tiffs have no right to offer this evidence in support of what they 
themselves admit to be the best evidence in the case and which is 
within their reach. 
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The Court: The more orderly way in a thing of this kind would 
be—you say you are introducing this in support of your evidence 
when it comes in—I think the better way would be to show your 
measurements and then support it afterwards. As I said yesterday, 
where there is acontest in a thing of this kind either party may sup- 
port his measurements by the introduction of facts which tend to 
show its correctness, and the weight of it is a question for the jury. 

Question withdrawn. 

We received estimates from the chief engineer for the work done; 

the first for Septem ber. (Witness identifies the Septem ber 
99 estimate.) Mr. Shaw handed me that estimate about the 3rd 

or 4th of October. The next estimate was delivered about 
the 10th of Novem ber. 

Witness identifies the October estimate, which was introduced in 
evidence and which was in the words and figures following: 


LOO Wi al roi Air Line (‘onatruction Company, Building the Ind.., 
I lis. iv lowa R. R. 


Monthly estimate of work done and material furnished up to Nov. 
Ist, ISS2, by W. A. MeGillis & Co., contractors. 
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Western Air Line Construction Company, Building—(Continued). 


Graduation. 
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| hereby certify that the above estimate is correct. 
(Signed) O.C. WHITSELL, 


Ass't Engineer. ’ 


10] We stern Air Line Construction Company, Building the Ind., [ils. 
& lowa R. R. 


Monthly estimate of work done and materials furnished up to Nov. 
Ist, LSS2, by W. A. MeGillis —, contractors. 


Bridging & timber-work, iron bolts. spikes, &e. 
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I hereby certify that the above estimate is correct. 
(Signed) 


QO. C. WHITSELL, 


Ass't Engineer. 
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102 In the October estimate the engineer allowed us for doing 


excavation or embankment, or both, on thirty-eight sections 
a total of 43,062 eubic yards for the month of October and for Sep- 
tember and October 52,086. The October estimate was delivered to 
me by Thomas Hogan, in our employ. On the 9th of November | 
took it and went to Kankakee and saw Mr. Shaw. I told Mr. Shaw 
that the estimate was handed to me by Mr. Hogan and it was not 
halfenough. He said he expected it was not half enough himself, 
but that was all he could do about it, and I told him it would not 
pay our bills—the money that was coming to us—and he said he 
could not do any more about it; I had better see Gen. Drake. |! 
asked him where Gen. Drake was, and he said he left for New York 
that morning. I waited then until James Hogan, my partner, came 
from the East and told him the situation. We kept on working 
until the 14th of November, when we stopped work; served written 
notices upon the chief engineer and upon the construction company. 
(Witness identifies the notices.) They were served on the 18th of 
November on Mr. Shaw and on Mr. Shontz, superintendent of the 
construction company; was present when they were served. 


Counsel for plaintiffs stated that it had been agreed between coun- 
sel that so far as serving notice for the production of originals it 
might be waived on both sides. 

Written notice offered in evidence. 

Defendant’s counsel object to their introduction upon the ground 
that witness’ evidence was that plaintiffs abandoned the work on the 
l4th of November, and that notice was served on the company on 
the 18th of November, four days afterwards. One of said notices is 
in the words and figures following : 


103. “To the engineer of Western Air Line Construction Co. 
“Dear Sir: Please take notice that we have done work 

and furnished materials in compliance with our contract with the 
‘Western Air Line Construction Company, said contract, dated 
September 6th, 1882, largely exceeding any estimates we have re- 
ceived for the same, and we hereby request and demand that you 
furnish us a just, honest, and correct certificate for that work, in 
compliance with the duty imposed on you by said contract. We 
are ready and willing to proceed at once with the performance and 
completion of our said contract if we can receive a fair estimate and 
payment of what we are already entitled to, but if that is refused us 
it will be entirely impossible for us to finish our said contract. 

“WILLIAM A. McGILLIS, 

“JAMES HOGAN, 

“Composing the Firm of McGillis & Co. 


“Served by J. Hogan on November 18th, 1882.” 
Was present when the above notice was handed to Mr.Shaw. He 
said that we got all that we were entitled to. He would not do any- 


thing further. 
8—1283 
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The other notice introduced in evidence is in the words and 
figures following ; 


104. “Tothe Western Air Line Construction Company. 

“ GENTLEMEN: In conformity with the terms of our con- 
tract with you, dated September 6th, 1882, we have done a large 
amount of ae and furnished a large amount of materials there- 
under, but have only received certificates or payments for a small 
portion thereof. 

“ We are ready and willing to proceed at once with the perform- 
ance and comp sletion of our said contract if we can receive anything 
like a fair estimate and payment of what we are already entitled to 
under the contract, but if ‘this is refused us it will be utterly impos- 
sible for us to finish our said contract. 

“Your engineer had neglected and refused to furnish us the cer- 
tificate to which we are entitled, and we therefore request and de- 
mand of you payment of the amount due us under the contract. 

“W. A. McGILLIS, 
“JAMES HOGAN, 
“Composing the Firm of W. A. McGillis & Co.” 


Served | V J. Hogan on Nov. 1Sth, 1882. 


Was present when the above notice was served on Mr. Shontz; 
think he said he could not do anything in the matter; that it was 
in the hands of the engineer, who attended to that part of it. At 
the time the notices were served we were prepared to go on with the 
work if we had got proper certificates. Part of the men quit on the 
l4th of November; they did not all quit. Most of the men were 
along the line of the road still on the 1Sth of Novem ber, when the 
notices were served. We received a notice from the engineer. My 
recollection is that it was received on the same day that we served 

the other notices and at the same time. 
105 We never received any response, except what Shaw and 
Shontz said as stated above, except in the notice given us by 
Shaw. 


Counsel for plaintiffs read the paper in evidence in the words and 
figures following: 


“To William A. MeGillis & James Hogan: 


“ You are notified that you have not a sufficient force of men and 
teams at work on that portion of the I., I., 1. R. R. described in your 
contract with this company to complete this road within the time 
mentioned in your contract, and that, in the judgment of the chief 
engineer, there are just grounds of apprehension that the work will 
not be completed in the manner and within the time specified in 
your contract ; and that the grounds or reasons why said engineer 
apprehends said work will not be completed as per contract are that 
at the present time a very small — if any, of men and teams are 
at work on said road; that all or nearly all of your force have 
stopped work, and that the pom over which said bed is located 
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is a wet and marshy road; that the same may soon become so wet 
as to prevent work; that it is late in the season and the grading of 
said road-bed may soon be stopped by frost; and you are notified, 
on or bv Monday, the 20th day of November, 15882, to put a force of 
teams at work on said road as follows: 

“On graduation, 100 teams and 125 men; on timber-work, three 
power pile-drivers, with necessary force to keep the same running, 
and a bridge gang of 20 men; on track-laying, alling, surfacing, and 
filling, 150 men. 

“ Kankakee, Ill., Nov. 16, 1882 

“WESTERN AIR LINE CONSTRUC- 
TION COMPANY, 
ore a f: SHONTZ, Superintendent.” 


106 In my complaint to Shaw about the November estimate I 
told him there was section 9, where we had done a good deal 
of work, and we had no estimate at all on it, and where we had laid 
track we had no estimate on that at all and we were short all over. 
Shaw said that he could not do anything until he saw Gen. Drake, 
and that I had better see Gen. Drake. tle had gone to New York 
that morning and didn’t get back until after we stopped work. | 
saw him about a week after we stopped work; commenced laying 
track from Momence eastward about the middle of ¢ lectober : am not 
certain to the day : it Was somewhere about the middle al ( letober. 


Cross-examination: 


We started work on the 14th September. Before that we made 
contracts for timber and getting In tools and hiring men and teams 
to go to work; had all the contracts for bridge timber made during 
the month of September, made contracts for piling during that 
month ; made the contract for iron with Crerar, Adams & Co. The 
iron was bolts, washers, spikes, and such material of that; did not 
go over the entire line of road prior to the making of the contract ; 
went over part of it to St. Pierre: went over very little of it : 
don’t know as | went over one section of it; made the contract with- 
out roing over any of the SecLiIoONnsS entire: went on the work in 
pursuance of bids for the contracts. 

The engineer authorized the change in sections 15 and 16 in the 
early part of October or the last of Septem ber. The Stock Farm 
Company were digging a wide ditch running east and west along- 
side of the old road-bed or right of way. When [ first went upon 
the two sections I think the ditch was dug along the whole line 
of the road on those sections—that is, the machine had gone 

through it. This was before I had a conversation with Sin- 
107 ~=—s gleton. The grading adopted was earth thrown out of the 

ditch. Early in October the engineer had cross-sectioned 
the work on the two sections. About the last of Septem ber or the 
first of October there was an understanding between Shaw and my- 
self as to the change of line and the adoption of the new grade, 
Afterwards | saw Gen. Drake. There was no agreement made be- 
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tween Gen. Drake and myself. I don’t think that question came up. 
I understood from him then that he knew all about it, in the course 
of the conversation, and that he assented to it. I think he told me 
that Singleton was dissatisfied about the amount of the grade ; that 
they were raising the grade on him, and he said something about. 
the right of way. I could- not tell you what he said about that, but 
I recollect now that he said something about the right of way; 
think he mentioned some dissatisfaction about the right of way ; 
don’t know anything about whether a contract was made with Sin- 
gleton about that right of way until January, 1883. Singleton was 
to do the work on the two sections for the sum of $5,000. 

When Shaw and he were talking about this arrangement I told 
them I didn’t care what arrangement they made about new grade or 
the new line, but 1 would pay Singleton the $3,000 to make it satis- 
factory to Mr. Shaw, the same as if he went on the old grade. It 
was my understanding that the land belonging to the Momence Live 
Stock and Farming Company,-of which Singleton was general man- 
ager. Singleton so told me. Singleton executed no writing with 
me at all; he made no transfer to Drake or Shaw or myself of the 
grade ‘or right of way to the company,to my knowledge, meant 
to say that we had 100 teams and 275 men on the road during 
October, scattered along the entire line, some doing one kind of 
work and some doing another. The grade was changed in sections 1 

to 4, inclusive, after we laid the railroad iron in the work. 
108 ° The grading was done up to the grade that was put on the 

grade stakes before the track was laid; first went upon the 
line about the 12th or 13th of September, before there was any work ; 
likely went the next day; was down there eve ry week, mostly eve ry 
day, back and forth; cannot give the exact dates when | went on 
the lineyof the work; was on those sections pretty often; was not 
there every day; time taken up with general matters, but had 
general supervision of the work. It was under the direction of our 
foremen. Occasion: ally I went over the line. 

Witness is asked whether he ever went over the line for the pur- 
pose of ascertaining whether the profile was accurate or inaccurate, 
and replies that he went over the line to see its condition before the 
work was commenced, and from information then received the pro- 
file was inaccurate, according to his judgment; took a casual survey 
of it: was one day in going from Momence to the crossing of the 
Kankakee river, about sixteen miles, and two days going over the 
balance of the road; have no knowledge of the condition of 
the line except what I derived from walking over it; think I went 
over the entire line in November; never went over it after we stopped 
work; don’t remember whether I went over it before the 10th of 
November or not; went over to see how many men and teams 
were there, and whether we had force enough to complete the work 
within the time ; did not lav all the rails upon the first four sections 
for the purpose of hauling the sand from the pit upon the road-bed : 
got the sand out first upon the right of way on the four sections by 
laying the track to the sand from Momence east; did not lay the 
track substantially on the old grade that was there. We filled with 
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scrapers and teams along the side of some of those four sections, not 
on the entire four sections; some we hauled with wagons; could 
not tell whether there is now any evidence on the four sec- 
109 tions that we took the fill from the sides of the track and 
from the right of way of the company, because I haven't been 
over it since. On the last of October the four sections were princi- 
pally all finished—that is, the grade part; was there during the 
time the track was laid, back and forth; made examination of part 
of the line to ascertain whether the road-bed was graded up u the 
merks upon the centre stakes or not. There was a very small por- 
tion of those four sections where the old grade was smoothed off and 
the ties laid upon the sods that were then upon the road; that was 
about a quarter of section 3. It was high enough to lay track on it, 
but it was narrow and we had to widen it off. We hauled dirt to 
widen it by the cars; it was not near wide enough, and it was not 
quite high enough. We got the sand to make the grade upon four 
sections on the side of the road, and some we hauled with a wagon 
out of a small cut on section 3; could not tell whether — got it inside 
or outside the right of way; could notstell what portion was filled 
by wagons; have a recollection of how much of the work was done, 
because I considered it was all done; know how much work was 
required to do only as the profiles and specifications showed ; called 
on Mr. Shaw with the October certificate on the 10th of November : 
received it from Hogan, brother of my partner; he was foreman of 
part of the work. Hogan, my partner, is in Virginia now; he lived 
in Massachusetts at the time. He was on the work but very little of 
the time. He came first upon the work in October. He did not 
have charge of any part of the work or the purchase or transporta- 
tion of supplies ; was not over the work done by Allison in letober: 
think I was over it in November, when I went over the entire line 
to see what was needed. Besides the work sublet to Allison, there 
were three sections on the other side of the river, 25, 24, and 25, 
sublet. Sections 22 to 46, inclusive, were sublet; suppose 
110 I went through and examined the October estimates the 
night of the day I got it; had before me a memorandum of 
the time of the men, all the foremen’s books, the time of the teams, 
and the profiles that they pave me, had no knowledge then of the 
amount of work that had been done east of section 22, only what 
some of Allison’s men told me they had done. 7 

Witness is asked by defendant’s counsel to state again the exact 
language he used and the reply that Shaw made to him, as near as 
he can remember, when he went to Shaw with the October estimate. 
He answers: 

“T told Shaw that I got the October estimate from Mr. Hogan, 
and that, according to my idea of it, there was not half enough. | 
pointed out to him wherein it was deficient or defective in some parts; 
that section 9 was omitted entirely from the estimate, and sections 
15 and 16, that there was no estimate given at all for them. On 
section 9 all the work that had been done altogether was done in Oc- 
tober. 1 don’t know what has been done since on section 9. I don’t 
think I could state how much earth-work was done on it,in the 
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month of October, now. I think I could do it then; could not 
state now how many men were employed upon that section; have 
not looked over the time hook since: and, speaking of the condition 
of the work as it was when I went over it about the first of Novem- 
ber—it Was about the Oth of November—! don’t know what partic- 
ular day, of my own knowledge. I don’t know the exact condition of 
the work on the 3lst of Octeber, but I do from reports that had been 
made by my foremen; have not examined those reports or time books 
lately. | looked over them at that time, and used to look over 
them every week; looked over them at the time the certificate came 
in, and kept taking the time off every week. The foremen made 
weekly reports to the office of the number of men employed. Those 
Men were employed by the day, and the teams were employed by the 

dav, except a few men that had station work. When I pointed 
11] out toShaw wherein the certificate was defective he said that 

was all he could do about it; | would have to see Mr. Drake 
if there was any change made in it; did not have two conversa- 
tions with Shaw; did not see Shaw at Momence the 14th of No- 
vember. 


Witness is asked by defendant’s counsel whether he has given all 
Shaw said when he called his attention to the defective certificates, 
and answers: 


No; that was when [ told you [I got the estimate. I said it was not 
half enough. Ile said he ex pected it would be twice ils much, but he 
said that was all he could do about it. That was as it was given in to 
me. I suppose he meant by the division engineers—I understood 
from him that he had no knowledge of the matter except from re- 
ports made to him and measurements made to him as returned by 
his assistant engineers. 

That was all that occurred between the witness and Shaw that 
day. 


Drew the money on the certificate that day, amounting to some- 
thing over $10,000; went from Shaw’s office with the cheek and 
drew the money out of the bank; left the money on deposit in the 
bank ; put the check in and got credit on it. On the 12th of No- 
vember went to Chicago; drew out a part of the money on the 
l th and part of it cheeked out before that. 


On objection being taade to the cross-examination by plain- 
tiffs’ counsel, counsel for the defendant stated that he proposed to 
show by. witness that he drew $11,000, or whatever the amount of 
the certificate was, out of the bank. and, instead of applying it to the 
indebtednes which he owed to his men and — supplies, he failed to 
do that and abandoned the work of his own accord, carrying the 
money with him. oe 

Counsel for plaintiffs withdraw all objection with the asserfion 
that the statement was false; that there was not a particle of evi- 
dence of that kind, and that the plaintiffs’ books were there. 
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112 The Court: The evidence is not competent, but as the ob- 
jection is withdrawn he may answer. 

DEFENDANT'S CouNnsEL: Where did you go on the 14th, and who 
went with you? 

A. I took Mr. Hogan down with the money to Momence on the 14th 
and he was to go out on the line to pay the men. | was to come up 
here and see Mr. Cooper and see what steps we were roing to take 
with reference to this contract and to state my case tohim. He was 
not at home the first time I came up here. Mr. Hogan paid the 
men. I had paid part of them before that. The men that were 
coming in had orders. I gave them checks on the bank. Those 
were the men that had quit in the meantime. Some of the money 
was left in the bank. After the train left I drove him down and 
came up here to see Mr. Cooper; have no knowledge of what oce- 
curred at Momence on the 14th, only as | was told. Hogan went on 
paving. I don’t know whether the men were everdischarged or not. 
We quit work on the 14th and commenced paying the men. The 
men were on the line of work on the 16th. After the l4th I was not 
at Momence or on the line; know that the men were there only 
from hearsay. I know we could get other men to go on with the 
work if we could not get the men that were on the line. We were 
ready to go ahead whether or no; have never been on the line 
after the 14th. I was not on the line on the 14th; have not been 
on the line since the 9th or 10th. My impression is [ got the notice 
from Shaw, the engineer, on the 15th when I got back to my office. 
| don’t think a notice was served on me before our notices of the 
ISth were prepared. Our notices that we served were prepared in 
Cooper, Packard & Gurley’s office, here in Chicago, on the 17th of 
November. ‘They were prepared on the 17th, and I took them down 
and they were served on the 158th. 


113 Redirect examination : 


Prior to the time we quit work and made contracts for all the 
timber, the iron bolts, and most of the piling, all but the bridge ties, 
and the material was coming right along as we were using it at the 
time we stopped work. All the money we got from the defendant 
was used in the payment of the men on the line of the road, and 
more, too; did, not make any measurements on the line of the road 
at either of the times I went over it; did not fo Over it before I 
took the contract. Hogan told me he went over it, and also Me- 
Ginnis. 


ll4 WittiAM F. SINGLETON, a witness for plaintiffs, testified, 
among other things, as follows: 


[ was dealing in real estate and was general manager of the Mo- 
mence Live Stock and Farming Company; was dredging and had 
done some railroad-work ; a good deal of ditching. In the vear 
1870 or 71 I made a large part of the old grade used by the In- 
diana, Illinois and Iowa railroad from Momence to the crossing of 
the Kankakee river. From the State line about seven miles east 
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from Momence, through to the Kankakee river, the Momence Live 
Stock & Farming Company owned the land through which the rail- 
road was built a distance of about ten miles in Indiana and about 
two and three-fourths miles in Illinois. In sections 15 and 16 of 
the railroad the land on either side is a lew marsh, overflowed from 
the Kankakee river. In the year 1882 I had in operation one or 
two steam dredges digging ditches 20 feet wide and five feet deep 
with a view to the reclamation of those marsh lands; had my first 
interview with MecGillis and Hogan, the plaintiffs, and James Mc- 
Ginnis, their foreman. ‘No definite arrangement was made for me to 
do the grading of sections 15 and 16. There was a definite arrange- 
ment made later, between the 4th and 15th of October. 

Witness is asked to state what that arrangement was. 


Counsel for defendant objected ; objection overruled by the court ; 
to which ruling of the court counsel for defendant then and there 
duly excepted. 


My recollection of the arrangement is that I was to have 20 cents 
a yard for work, and the line was to be changed. That was in the 
first conversation. It had been agreed that the line should be 
changed so as to make a straight line and make it conform to the 
line of the ditch that had already been made, giving me the ad- 

vantage of the work I had already done, the earth thrown 
115 out in making the ditch. General Drake was a party to the 
arrangement; think I saw him upon the 4th of October at 

the Grand Pacific Hotel,at Chicago. I told him these parties wanted 
me to undertake the work, and | was not willing to undertake it un- 
less I could get the advantage of the work already done in making 
the line. This line was very, much preferable to the old line. It 
was shorter and straighter. Drake said he was willing to agree to 
the change of the line provided he could get the right of way of the 
new line. We already had the right of way or a contract for right 
of way, and it would not cost more on the new line than on the old 
one. I told him that the distance was shorter and the line straighter. 
It would be a saving to bim to have it on the new line. (Witness 
draws a diagram of the old line showing the bend and the new line 
straightening the road.) ‘The ditch struck the line of road from the 
north, turned to the west, and, running in a straight line, again 
struck the old line about three-quarters of a mile west. The are 
between the circle made by the old line and the ditch was about 200 
or 250 feet. That was the bend of the road. The ditch is almost 
perfectly straight. 

Q. About how much did you shorten the line by doing that? 

Which question was objected to by counsel for defendant as im- 
material; which objection was overruled by the court; to which 
ruling of the court counsel for defendant then and there duly ex- 
cepted. 


(Witness answers :) I don’t know; it is shortened quite a little. 
The value of the land on the old grade was greater—that is, the in- 
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jury to the land by a crooked grade like that is more than the injury 
by a straight line. 


Counsel for defendant objected to the answer as immaterial and 
moved that it be stricken out; which objection and motion were 
overruled by the court; to which ruling of the court counsel for 
defendant then and there duly excepted. 


(Witness continued:) That is one reason why I wanted a 
116 change made in the grade. It was a mistake in the engineer- 
Ing; the old grade had alinost an elbow there. For the Mo- 
mence Live Stock & Farming Company, witness gave the railroad 
company and construction company the right to change the line 
through there and straighten the road in the month of October. 
Prior to the 4th of October the ditch was dug through there ; all 
that part of it was finished and the arrangement that was made was 
to adopt that as part of the line of the road through the three- 
quarters of a mile where the bend in the road was straightened. In 
the month of October the grading was done through the three-quar- 
ters of a mile, straightening the bend, and half a mile further west, 
and ready for the November estimate, and with reference to the en- 
tire amount I considered that I had, on the first day of November, 
1882, about three-quarters of the work done on the whole two sec- 
tions. After MeGillis & Co. quit | made a contract with General 
Drake to complete and turn over the entire work on the two sections 
for $5,000; the contract was in writing. (The contract referred to 
was produced by counsel. Counsel for plaintiffs introduced it in 
evidence. ) 
117 The stakes were set, changing the location of the road where 
the bend was straightened, on the first of October, 1882, and 
there was a change made in the height of the grade from a foot to 
a foot and eleven inches on those two sections above the grade. as 
shown by the stakes which were there when I made the arrange- 
ment with MeGillis. I objected very strenuously to the change. The 
stakes were set after iny agreement with McGillis, but before it had 
been passed upon and before I had seen General Drake. 


Cross-examInation: 


When I made the agreement with MeGillis it was the understand- 
ing that I should see General Drake before it was concluded. In 
the conversation between Drake and me relative to the change of 
right of way he made two conditions.: One was that he should have 
the right of way on the new line without any additional cost. I was 
In a position to assure him upon that point. The other condition 
was that it should not cost him more on the new line than on the 
old. The title for the new right of way would have to come from 
the president of our company, Charles W. Cass, in New York ; he 
would have to sign it. Cassand myself had correspon led about the 
matter, and we were anxious to have a change of grade made. The 
title of the right of way was in our corporation—the one of which | 
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was manager. Drake required the conveyance of the new right of 
way to the railroad company; it was not procured 1n the month of 
October: the deed was made after the first of January, ISS5. Gen- 
eral Drake did not require a tripartite contract between our com- 
pany, the construction company, and McGillis and Hogan. The 
title of the real estate was 1n the Lake Agricultural Company and 
the Momence Live Stock & Farming Company, but the two compa- 
nies are substantially the same parties, but different corporations, 
both operated by the same name. 


118 Redirect examination: 


The title which the construction company or the Indiana, Illinois 
& lowa Railroad Company had to the right of Way before was con- 
tained in a contract made by General Cass with the Plymouth, Kan- 
kakee & Pacific railroad, by which he agreed to make ten miles of 
grading and donate the right of way that had never been consum- 
mated by actual COnVe Vance, 


JAMeEs C, Devor, a witness for plaintiffs, testified as follows: 


Am a civil engineer, and have had about 19 years’ experience In 
railroads, mostly us division ¢ neineer of the Pan Handle and of the 
Indiana, Bloomington & Western and other roads. About fifteen 
years of my experience has been as an engineer In connection with 
the location and superintending the construction of roads and build- 
Ing and locating the lines; made a survey or measurement of the 
Indiana, [Illinois & Lowa railroad, from Momence to North Judson, 
for the plaintiffs, commencing on the first day of January, 1555. 
My force consisted of A. W. Nelson, L. R. Taylor, and myself. 
Nelson was a civil engineer, and Taylor had done some work for me, 
under ny supervision, as engineer, previous to that, and had been 
in the employ of MeGillis & Co. 

found on part of the road the earth-work completed, some par- 
tially done,and some places nothing done. Measured the new work 
that had been done; did not measure all the new work, but omitted 
that which Taylor said had been done by parties after MeGillis & 
Co. quit. [donot remember about any stakes being set marking 
where MeGuillis & Co. quit. ‘Taylor noted the places. l undertook 
to measure what McGillis & Co. have done, as told by Taylor; 

don’t know of any means to ascertain the amount of earth- 
119 work done on the road, known to enginéering skill, other 

than those we took to ascertain the amount of the earth-work 
done by McGillis & Co; commenced the work at Momence; have 
forgotten how long we were engaged in it. In ascertaining the 
amount of earth-work I measured the distance and the width and 
the height; did it as carefully as I could do it, so as to get at the 
exact quantities done by the parties. Some of the timber work |] 
believe I measured, and I think some grubbing and clearing, | 
think I recollect. There was some of that measured, I think, also. 
We took as a mean the bottom of the road-bed—the bottom of the 
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work for the original surface. Sometimes we found some stakes set : 
could tell by the earth-work what was new and what was old. Where 
we found slope stakes set at the outer edge of the bank on either 
side we took as a mean level the original surface, which was right 
at the bottom of the slope stake. We measured these by 100-foot 
stutions, and sometimes we took intermediate cross-sections. After 
we got through we made up a statement as to the amount. 
Witness identifies the paper shown him as the estimate of 
amount of work that he measured. It was based on the measure- 
ments | made and actually took in the field. I made the calcula- 
tions, but the writing was done by Mr. Nelson, my assistant. I be- 
lieve it to be correct. According to the measurements we took the 
total amount of earth-work on the line of 46 miles of road done by 
MecGillis & Co., as the same was measured by me and pointed out 
by Mr. Taylor, was 210,144 cubic yards. In making the measure- 
ment, on the theory that the bottom of the bank on either side at 
the foot of the slope stakes was the average level, the average height 
that we took as a basis would have been absolutely correct if — was 
level clear Across. In the Cause of a cut, where there had been ath 
old cut made by the old company I measured the height and 
120 =width of that to ascertain how much of that earth had been 
taken out. I did not measure the whole cut, but just where 
the slope stakes stood, and if not, where thev had cut tw. I could 
distinguish the old from the new by the appearance of the ground. 
Witness is asked, upon the supposition that there had been an old 
bank that stood there for a periud of eleven years, Oh an average, 
washed out in places entirely, and in all places the integrity of the 
old bank in its shape and form had been destroyed, leaving In some 
places little cones, and in other places the rain had washed it out 
entirely, and in Some places it had flattened out, whether. as ath ene 
gvineer, he could come at the amount of new earth-work done there 
on the whole line, as it was within 50,000 cubic yards, and answers, 
“Yes, I should think so.” He is asked whether he could come any 
nearer than that to it. He answers, “I think I can get closer than 
that.” He is asked to give, in his opinion, how near he could come 
to the actual amount of new work done, and answers, “ Well, I 
should think, within fifteen or twenty thousand yards.” In making 
ny measurements I did my best to get near to the amount of earth- 
work done, and assuming that Taylor told truly where McGillis had 
done work, in my judgment I came within fifteen or twenty thou- 
sand vards of the actual quantity , saw part of the line where the 
old grade had been untouched. 1 don’t remember how much, and 
paid but very little attention to any other work than the work I had 
to do. In making measurements we made what is called “ field 
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notes.” 

(Witness identifies the book of field notes.) It shows the cross-sec- 
tions and the height of the bank, the depth of the cuts on each side, 
as well as the width, station by station. 


Book and statement offered in evidence by plaintiffs’ counsel. 
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The amount of embankment and excavation as shown by said 
book of field notes and the calculations therein upon each section, 
respectively, was and is in the words and figures following: 
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No. of section. Embankment. Excavation. 


('ubic Yds. ( 'nhie Yds. 
Gu denn dived mee a 166 1.636 


OE seca ein 44,837 165,307 = 210,144 cu. y’ds. 


The profiles were offered in evidence by plaintiffs’ counsel, and 
on one of them the respective amounts of excavation and embank- 
ment in cubic yards marked thereon for sections 1 to 23 were as 
follows : 
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124 The amount of timber in place was 71,408 feet, board 
measure; the timber delivered, but not in place, 5,244 feet; 
piles driven, 4,250 lineal feet, according to the bills shown by Mr. 
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Taylor; piles delivered, but not driven, 96 lineal feet, I have esti- 
mated that at. The clearing was 83.39 acres. That included the 
grubbing. I find On the paper L4S4 Ibs. of bri lore bolts | have 
forgotten about that. I don’t reme mm ber anything about th ib now 
did not make any enquiry before we commence “| the measurement 
for the original cross section note - have forgotte 1) whe os we had 
the profiles from MecGillis & Co. 


Profiles introduced in evidence by plaintiffs’ counsel. 


Cross-examination: 


Don’t remember how far we were out on the road making meas- 
urements before the snow fell: remember there was snow when we 
got through. Qn the first four sections we measured all the dirt 
that was there In place and assumed that MeGillis & Co. had put in 
all of that; think there was a small cut on section 53: measured 
the cut the same as we did the other wor , the I neth, width, and 
depth ; don’t remember whether there was any section stakes In 
it. The large cut, I] did not measure all of it. I don’t remember 
how much we di ) not measure. We measured as much of it as our 
hook shows, and assume that MeGillis & Co. had done all that work. 
The book assumes it. If the book shows that we measured a cut 
that was In places 6 or 7 feet deep and 25 feet wide we assume that 
MeGillis & Co. did that work, and that makes part of the caleula- 
tion. Referring to book in section 3, it appears [ measured 2,650 
cubic yards of excavation. I find in the book that the average 
height of the cut in one place was three and eiglht-tenths feet, in 
another three and four-tenths of a foot, then four and a half leet, 

and one and a half feet. In section four I measured 16,864 
125 cubie vards of excavation. by the book it appears to have 

been a borrow pit that | measured. It was something outside 
of the prism of the road, and I[ think it includes that which was 
within the prism of the road. I see it 1s in places 70, 80, 90 feet in 
width ; in some places it is as high as 5 feet; six and a half feet is 
the highest center level there; all that entered into our calculation 
as work done by MeGillis & Co. 

Witness is asked by defendant’s counsel, in any place where there 
had been an old bank and it had been covered up by new work, 
whether it was utterly impossible to tell how much old work there 
had been under that bank, and answers: “ Yes: where it was covered 
with new work we could not tell anything about it.” He is asked 
whether he found some of those places, and answers: “I don’t know 
whether there was any under the new work or not.” He is asked 
whether where snow Is on the ground he could tell which was new 
and which was old work, except in those places where Taylor would 
scrape it off and tell where the commencement was, and answers 
that he did not remember about the snow much: knows there was 
snow on the ground when he got to North Judson :; but it appeared to 
him there was none when they started out, but he is not very clear 
on that. If there was snow there we would cert: ainly have to scrape 
it away before we could see; don’t remember now whether on his 
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former examination he testified there was about four inches of snow 
after the third or fourth day out: that he was out ten days; if he 
did testify to it on the former trial it would be true, because his mem- 
ory was clearer then than it is now. In all the balance of the cuts, 
where there had been new work done, we measured them just as we 
found them, and, if pointed out by Taylor as the whole having 
been done by MeGillis & Co., we measured the whole. There 
were some places where there was new work done that I did not 
measure, Where some parties were working on it at the time 
126 We had no means to ascertain how much had been done 
before MeGillis & Co.commenced. I measured that with our 
chains and our measuring rod, which was twelve feet, and with 
that I got the levels and got the height and the depth; when it was 
extra wide I used a tape line. Part of the work performed by 
me was carrying the front end of the chain and the level rod. 
Mr. Nelson carried the measuring rod and Taylor carried the 
rear end of the chain. Mr. Nelson kept the accounts and made the 
field notes. This 210,144 cubie yards is the result of our entire 
measurement, counting In all these cuts and all these embankments 
just as we measured them. I don’t know how much of that work 
MeGillis & Co. did and how much was old work. I gave McGillis 
& Co. credit for the amount of new work that was done, and some- 
times | found «& cut where they had just cleared out the bottom, 
and [ measured just that and not the entire cut. What 1 mean by 
saving that in a cut where work had been done before the plaintiffs 
went on to work at all is that I measured it by the stakes. If there 
were any which showed where the new work had got to I could 
distinguish that from the old, and from that point I took my meas- 
urement. Perhaps there was some old work that had been taken 
outof there before,and I didn’t give the plaintiffs credit for that. In 
the cuts I gave them credit for all the work that the book shows. If in 
a cut,say, 6 feet in depth [ found evidence of new work having been 
done three feet high, then I assumed that thev had done three feet 
out of that entire cut right through so far as that work was done. 
If in a cut it showed on each side of the embankment that they 
had commenced cutting down their three feet up I took the cross- 
section on each side to see where they commenced. I did not intend 
to say that in a cut 6 feet deep where 3 feet had been excavated 
and the plaintiffs excavated 3 feet more that I gave them credit for 
6 feet of excavation. 
127 Witness is shown by defendant’s counsel a diagram of a 
eut and asked to state where on the sides of the cut there had 
been new work done, whether he made his center height on a level 
with the beginning of the new work and assumed that the plain- 
tiffs had taken out the entire cut from the Lop of the center height 
on a line with the new work done on either side of the bank, and 
answers that he did so assume and could tell whether the plaintiffs 
had taken it out of the center or not. If there had been a washi- 
out in the center witness gave the plaintiffs credit for the excavation 
as if they had done it. 
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Redirect examination: 


Did not measure the air quantities, as they are called in the con- 
tract; did not measure the old part i and the new part together in the 
cut; tried from all the information given by Mr. Taylor and the 
indications on the ground to ascertain all the work that MecGillis & 
Co. had done. 


128 Artuur W. NELSON, a witness for pl aintiff, testified, among 
other things, as follows: 


Am a civil engineer; have been such since'1871, and as such have 
been engaged in the construction of railroads (naming different roads 
he had been employed upon), was employed in January, 1SS5, to 
make measurements of the Indiana Division of the Indiana, [llinois 
and Iowa railroad as a part of Capt. Devor’s force. I endeavored 
to make a measurement of the quantity of work that had been done 
by McGillis & Hogan on the line of road from Momence, Illinois, 
to North Judson, Illinois. We took the ordinary methods to do it; 
took a 100-foot engineer’s chain and measured the linea! distance 
with the level rod and level; measured the embankment and ex- 
cavation, the height, depth, and width; assisted in the calculation 
of the quantities arrived at in the field. Those quantities are in 
the book of field notes put in evidence, in which I made quotations 
in the field, and they were correct. The summary or calculation 
made from the field notes are in my handwriting. (Identifies the 
paper.) ‘The result of the me aoure ments in the field were correctly 
transcribed in the statement and the calculations from the field notes 
were accurately made. Occasionally we run across a piece of the 
old bank along the line of the road that had not been covered up. 


Witness is asked in what condition it was. 


Objected to by counsel for defendant; which objection Was OVer- 
ruled by the court: to which ruling of the court counsel for defend- 
ant then and there duly excepted. 


Witness answers he did not pay much attention to that; just went 
over it; some places it had holes in it—a good deal of it. It was not 
in any shape fora railroad embankment or wagon road or anything 

of that nature. In some places it would have a cone in the 
129 center. In some places it would be washed out. In some 

places it would be burrowed out with some kind of animal’s 
holes. The snow spoken of in the testimony as having fallen dur- 
ing our measurements | think overtook us about two miles west of 
the Kankakee river. The snow was three or four inches deep and 
wet. It did not interfere with our measurements. It was very easy 
to get at the ground. We scraped off the snow and then we ould 
get at the original surface of the ground. We could easily see the 
original surface, and we took our ‘observations from that; don’t re- 
member whether it snowed the entire trip; know there was snow 
at North Judson when we quit; would not be positive as to the 
length of time we were engaged in the field, but think about ten or 
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twelve days. In measuring cuts we were governed a good deal by 
the information we received from Mr. Taylor in regard to who had 
done it. He had made a note of it. If it was all old work of course 
we did not measure it; don’t believe | could give an opinion of the 
number of actual cubic yards arrived at by us with reference to the 
actual amount of work done by Mcillis & Co.; know of no other 
method than the one taken DV us to arrive at the quantity in the 
old bank; did not allow the plaintiffs for the entire amount of dirt 
taken out of the cuts; allowed them for the amount, less something 
which had already been done. We ascertained what had alread) 
been done by the indications of the other work that had been moved 
over; took the appearance of the bank. Occasionally we came to 
the slope stakes which had been set there by the engineer of the L., 
I. & 1. Railroad Company. We used both the appearance of the 
ground and the slope stakes where we found them. We found the 
stakes occasionally. We measured from the stakes. In case of a 

fill the slope stakes are more fre quently set at the toe of the 
130. ~—s bank on either side, and in that case we took the main level 

of the bottom from the foot of the stake on one side to the 
foot of the stake on the other side; don’t remember about bridge 
timber in place and the bolts. Capt Devor and Mr. Faylor made 
those measurements 


Cross-examination: 


Have testified once before in the case On the former trial. All the 
data | had Lo ascertain where MeGillis X& Co, had done work was 
what Mr. Taylor told us. He would indicate where their work com- 
menced. The course we pursued was in the case of a fill of halfa 
mile. ‘Tavlor pointed out where MeGillis worked and where they 
quit, and we would measure from one point to the other. Capt. 
Devor scraped off the snow at the end of every hundred feet. ‘Then 
we could see whether there was new dirtor not. If the earth had 
been put there in October and had laid until January, and the rain 
and siow.upon it, it Was an easy matter to tell where the new dirt 
was from the appearance at that time of the year, and between the 
hundred-feet stations we did not have any data to go by as to how 
much MeGillis & Co. had put on there and how much was old dirt, 
unless there was some inequality in the surface, which necessitated 
an observation at those points; could not tell how much cone had 
been there, where we found new earth over the whole fill running 
over it; assumed MeGillis & Co did all the work from that point to 
the toe of the slope stake, and measured it as if they had done it all. 

If we came to a cul where Tay lor told us they had done that we 
did not measure the entire cut, only in cases where the cut was all 
new; don’t remember whether we found any cut where the work 
was all new or not. It is almost too far back to remember whether 
there were all new cuts. ‘There was one place where they had a con- 

struction train in the eut that we did not measure the full 
131 width of that cut. We measured the width, as shown on the 
notes. some of it SO feet and some 90, and we measured the 
[01255 
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full height of the cut; could not tell where the cut was that we 
measured the full height of it. On the former trial I might have 
answered : “* We measured the cuts to MeGillis just as we found them,” 
but it was not my intention to answer that way; [ misunderstood it. 
On the former trial | answered: “ We did not know the situation of 
the surface of the embankment only us we could tel] from either 
side. I had no knowledge of the old work, and so we measured that 
work as we found it.” On the former trial I did not answer: “ We 
measured the excavations as we found them, as though MeGillis did 
it all.” That was misunderstood. I did not measure it that way all 
the way through. The only one I can recollect that we did not 
measure that way is where this construction train is; think that is 
the only one we did not measure that way; did not mean to say that 
the other ones were measured that way, but that we measured them 
according to the indications we found in the cuts—the indications 
of the new work and the slope stakes that had been set by the en- 
gineer. If we found a slope stake in a cut or evidence of new dirt 
being taken half way up a cut, then we took the cross-section from 
another cut and measured it as if the whole had been taken out by 
MeGillis; did not attempt to ascertain whether some dirt washed 
down or not, and they got credit for it as if that much solid dirt had 
been taken out of there. We had no method of ascertaining what 
amount of earth-work was under those old embankments. I don’t 
know of any other way by which this work could have been meas- 
ured, If we had had the cross-section notes of the road-bed made 
before any work was done on it we could measure it more accu- 

rately and could have made a closer calculation on it, if the 
132. ~—s cross-section notes were correct. I don’t know whether any 

effort was made to get the cross-section notes. 1 did not go 
to the engimeer or to any ofticers of the construction company and ask 
them forthem. I nrade the field-notes. Whatever depth they show 
that was the amount which we measured up to the plaintiffs, and all 
the side elevations in the notes are just as we took the observations. 
We found the side stakes standing. ‘They corresponded to where the 
new work appeared to have commenced in the cuts. ‘There was not 
any difference between them where the side stakes stood and the 
appearance of the new work. ‘The slope stakes were set at the edge 
of the new work in every instance. 

Those slope stakes corresponded with the commencement of new 
work in places where we found the slope stakes. I don’t know who 
set those slope stakes, whether the company’s engineers or Mr. Tay- 
lor. 

Redirect examination : 

The stakes had the appearance of being regular slope stakes, set 
there by an engineer. They have marked on them, in red figyres, 
the cut or fill. Wecompared those figures with ours to take the 
level at the stake, and they compared very closely. Before we went 
out on the line of the road we made our headquarters at Kankakee 
for two days; that was the headquarters of the construction com- 
pany; did not see Mr. Shaw during that time; had some inkling 
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that there was trouble between McGillis & Co. and the construction 
comn pany, but no positive knowledge. It was generally known along 
the line of the road that we were at work surveying there. 

Q. Did or not the construction company or Mr. Shaw, the chief 
engineer, or any one on the other side, offer you the field-notes for 
your guidance? 

Which ‘question was objected to by counsel for defendant; 

153 which objection was overruled by the court, to which ruling 

of the court counsel for defendant then and there duly ex- 
cepted. 

A. Not to me nor to any one else, so far as I know. 


(The evidence of the witness to the effect that he made no effort 
to get the cross-section notes from the construction company was 
brought out by the questions of defendant’s counsel.) 


In the case of an embankment where we found the slope stakes 
standing they compared very closely with our measurements the 
same as In the cuts. 

DeFENDANT’s CounsEL: You did not tell any of the officers of the 
railroad or construction company what you were measuring that 
ground for, did you? 

A. I didn’t know any of the officers of the construction company 
at that time. I did not tell them before we went out on the road 
or while we were out on the road what we were there for. 


L. R. Tayior, a witness for the plaintiffs, testified, among other 
things, as follows: 


Am a civil engineer and have been engaged as such and in the 
construction of railroads continuously since 1875; was engaged on 
the Indiana, Illinois and Iowa railroad merely as clerk and book- 
keeper for plaintiffs ; had general charge of overlooking and over- 
seelng it. and had charge of the books and accounts all the Lime ; 
was employed about September 14th or loth, 1882; went over part 
of the road occasionally ; was not east of the Kankakee river until 
January, ISS3 : went over the road from Momence half way Lo the 
river about the 16th or 17th of September, iISS2. At that time I 

found a few center stakes or line stakes occasionally and a 
134 few slope stakes which designate the width of the road at the 

base. MecGillis & Co. did the work directly without sub- 
contracting it to other parties on sections 1 to 7, parts of sections 
8 and 9, I think all of sections 13 and 14, all sections 17 and 18, and 
the eastern end of 19 and the western end of 20. The road crosses 
the Kankakee river towards the eastern end of section 18, and sec- 
tion 19 begins in the Kankakee river. While Allison & Co. were at 
work on sections 26 to 46, inclusive, | had nothing to do with that 
work. On sections 1 to 15, inelusive,and sections 17, 18,and 19 my 
duties were to receive the time of the men as reported to me by the 
foremen once a week in the time books in which they kept the time 
of each man, the laborers separately and the teamsters separately, 
and then they took out another time book for the following week, 
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and from the time books I made my general register, a transcription 
of the time so reported. There was a few days’ work done on sec- 
tions 1 and 2 when I first went over that part of the road, very 
little remaining of the old bank on those sections at that tame in 
some places. In other places it was quite a bank of a few feet, but 
no berme. It was simply in the form of a ridge, and the water had 
washed it down from the center of the former grade and carried it 
away, or else thrown the dirt from the old grade out and destroyed 
it and removed any sign of any berme. A berme is the distance be- 
tween the foot of the embankment and the ditch. The ditches were 
in places partially filled with earth. In other places they were capa- 
ble of holding water in the form of ponds or puddles. About the 
16th or 17th of September I passed over eight or nine miles of the 
road, not continuously, but saw portions of every section. It was 
impossible to Pass over the whole of it, because it Was dangerous 
for a team and we were there with a horse and buggy. It was over- 
grown with the sod, which was seemingly strong and firm, but bur- 

rowed out by some animals, and anything heavy, a horse and 
135 team passing over it, would crush through it. ‘There were 

places where there was a wagon-road crossing that had been 
used for a short distance, and we passed over such portions as that. 
The old bank was burrowed out from the big sand pit in section 4, 
almost continuously to seetion 15. A new bank had to be built 
almost entirely. In September, October, and November I was over 
the road between Kankakee and Momence about three times, maybe 
four times, and the first three or four sections a ereater number of 
times. On the 14th of September some grading had been done on 
section 1 and a beginning made on section 2. The men were bur- 
rowing the earth from the side of the road. I think I was along 
there three or four, mavbe half a dozen, times. At that time | 
don’t think there were any grade stakes set there. In the latter 
part of September or fore part of October about half of the work 
had been laid out as far as sections 3 and 4, up to the big sand pit, 
and some grade stakes were placed —what I understood were grade- 
stakes; don’t recollect seeing anv grade stakes there before to con- 
form to the grade stakes — required additional earth to be put upon 
the bank ; remember about MeGillis & Co. quitting work. Within 
a very few davs after that [ went over the road, from what is called 
Big Bull creek, for the purpose of noting the distance that the track 
had been laid and the amount of work that had been done. I made 
a memorandum of it for the time being for mv own use. from which 
| made a report. rom section lo to Momence. after Ve rhilis & Co. 
quit, | had made the notation, and I knew, substantially, where 
MeGillis & Co had done work when they quit. That part of section 
15 LT saw afterwards when I[ passed over again on foot. That was 
about the 23rd or 24th of November, 1882. I knew from the re- 
ports in the office of the plaintiffs where their men were working 

on certain sections, as the work was being done, by reason of 
136 being clerk in charge of that duty in the office, and having 

those reports come to me officially from our foremen. They 
gave me a knowledge of the work that was being done on cer- 
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tain sections every day, and our general foreman also reported to 
me every night, or at any rate every time he came into town. In 
the latter part of the week preceding the 14th of November had 
been over part of the work Th re were portions of the old bank 
between Momence and section 15 here and there that were entirely 
gone,and then a small ridge would be left for ashort distance. The 
dirt would be washed away again or worn away entirely. ‘That oe- 
curred probably once or twice In ev ry station. Sometimes thre re 
would be two or three consecutive stations with but a single wash 
in it, and then two or three consecutive stations that were entirely 
gone, so that the average would make once or twice in every con- 
secutive hundred feet or station that there was ro bank left: ae- 
companied Capt. Devor and Mr. Nelson in their measurement 
of the road : helped Lo carry the chan —what is called rear chain- 
man; designated to Devor and Nelson the points where we had 
done work and where we had: not performed any work on the 
roadway; also in regard to the bridging = track-taying. In 
the cuse of a cut we did not measure all of that ent. We did 
not allow for all of We only took what we thought was our 
just due, in my HF lant We chained it off in lhundred-feet 
stations: then setting up the rod at the toe of the bank on either 
side of the road-bed; then on top of the road-bed on what we 
thought vas a fair estimate of thi original surface as we had found 
it before we had done any work on that; then a rod reading was 
taken at that point and a general average was struck on the two 
rod readings at the two points, including also the height in the 
centre, which gave us a general prismoid of a regular form. We 
determined at what port of t! eC bank the point commenced by 
the general appearance of the ground as we found it at that 
137 Lime, The grener al appeal ince would be indicated sometimes 
by the grass or weeds that were still remaining at the sides, 
which showed where the fill had begun, if it was a fill—that is, in a 
new fill ora hew emb: it) kn rent In ncut we had to tuke the original 
surface as we found it on top of the bi ink ; ~— the centre depth, 
showing that the general average ol the (! iree CTOsS sectio} is or thre 
three rod-reading levels—what was a medium cut or an average cut 
through. We did not measure the cuts as though MeGillis & Co. had 
taken out the entire cut in all cases. We did not do it in the big 
sand cut, because there had been a portion of the cut there | 
My recollection is that MeGillis & Co. only got credit for a portion 
of the cut: have forgotten how that was determined upon. I knew 
only in a oe neral way the amount of irth taken out of the cut from 
the amount of teams we had at work and from the number of men 
that were at work daily. I also relied upon my observation of the 
sround itself while the work was being done. I stated those things 
| knew LO Devor and Ni Ison, ani we I ide the measurements ac- 
cordingly. The time ot the men engaged in the erraduation was 
kept distinct from the time of the men engaged in track-lay Ing and 
surfacing; also the time of the men with teams was kept distinet 
from laborers. This was upon sections from 1 to 14, inclusive, and 
from 17 to 22. 
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Witness is asks d the total number of days’ work done by the shov- 
elers on that part of the road not sublet by the plaintiffs. 
Objected to by counsel for defendant. 
The Courr: I think that is a very vague way of getting at the 
number of cubic yards of excavation. 
PLaintires’ CounsEt: I do, too, but. shall follow it up with evi- 
dence. 
The Court: It depends on so many things—the character 
138 of the ground, and so forth. I will let this go in, subject to 
the objection of the other side. 


To which ruling of the court counsel for defendant then and there 
duly exc pted. 

DEFENDANT'S CounseL: There is another objection. This witness 
was a clerk in the office, and the only information he has is obtained 
from the books. 

The COURT: Then you had better have the record, if you have it 

PLAINTIFFS’ CouNSEL: We have the records, and I will bring 
them in. 


On sections 15 and 16, done by Singleton, and on the eastern sec- 
tions, done by Allison & Co., we had to guide us in making our meas- 
urements the information of parties along the road who had assisted 
some of them as foremen and some of them who had been laborers 
from the beginning of the work by Singleton or Allison, who went 
along with us. We depended altogether on their information on 
those sections. ‘The construction Comb pany did not do any work on 
those sections contracted to Allison & Co. after MecGillis & Co. quit 
work up to the time of the measurements. 


Cross-examination: 


My office as book-keeper for McGillis & Co. was in Momence. 
sections | to 4, Inclusive, were reasonably dry eround., Atter the 
l4th of Septem ber went over the road to view the general condition 
of the ground from which the road-bed was to be made. MeGinnis, 
our foreman of construction, went with me. The old road-bed from 
Momence eastward could not be continuously followed by the eve, but 
In places you could do it,and then by the eve connectthem by straight 
lines, presuming thatthe road-bed would run through inastraight line. 

There were but two cuts,in my recollection, that we reached 
139°) on that tour, and they were only partially made. They had in- 

dications of having been filled up by sand washing down to the 
bottom. My impression would have been that the whole line gave 
indications of having been graded for a superstructure vears ago. | 
concluded that the cuts,as I viewed them that day, had been filled up; 
made no measurements or written memoranda when I[ went ovtr the 
road on the 14th of September. If I had known the grade lines | 
could have formed an engineer’s judgment of the amount of excava- 
tion and filling that then remained on the line, but without the grade 
line I could not. 
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The line was susceptible of being accurately measured on Septem- 
ber 14; had no direct charge of the construction of the road or the 
supervision of any of the rungs or men: had an indirect supervision 
of the whole work inside and outside of the office. My advice and 
Instructions to the foremen—lI assumed to direct the construction of 
the work—where the men should work and how they should work. 
A fter the loth of ( letobe r I went over the line for the purpose of ob- 
serving the amount of work that was done at several different times 
On the loth of October I went over the line in assisting to pay ofl 
the men: was over different parts of it after the 15th of ( ctober, but 
not continuously, and, speaking now just from recollection, plaintiff 
MeGillis and his counsel directed me to go with the engineers, Devor 
and Nelson, to assist them. We left Momence on the Ist of January, 
IS85. I had continuously remained at Momence from the 14th of 
November until January. The information I furnished to Nelson 
and Devor as to the extent of the work that had been done by Me- 
Gillis Ww Co. and the charact r ol the old work was by definitely lo- 
cated pornts. Atter the work had been aban loned l went over if Lo 
note certain points in regard to work McGillis & Co. had performed, 

and I noted certain particular points; had no personal knowl- 
140 = edge on the 31st of October of the condition of the work that 

i now recollect: was examined as a witness in this case two 
years ago; have read my evidence taken then. I may have testified 
Onl that trial that — making the measurements we did not have the 
cross-section notes of the original surface and knew nothing about 
the original elevations, as we did not have the cross-section notes. | 
don't recollect of having given that evidence. I did testify that 
when Nelson, Devor, and | made the measurements the old embank- 
ments were cove red Up. [ don't think part of ny testimony Was 
that “ We did not know how much of it was under any of those 
banks we measured.” As to thestatement, “ We measured the whole 
bank as we found it; we simply measured over the places where 
MeGillis & Co. had worked,” as to the latter clause, I did so testity. 
| believe that we only measured where MecGillis & Co. had worked. 
| don’t recollect of having testified to the first part, namely, “We 
measured the whole bank as we found it - don't recollect Lo have 
testified that “in the cuts we took the whole cut into consideration 
as we found it. without calculating how much of the cut had oeen 
made before MeGillis & Co. took the contract.” If | testified so then 
my recollection was as fresh and reliable as at present; don’t think 
| testified on the former trial that “the cut in section . 1.400 feet 
long, of which I have testified, was computed in this way,” because 
[ had nothing to do with the computation of that matter. I did not 
help to make the computation. I assisted in pointing out how the 
measurement should be made, but Mr. Nelson and Mr. Devor made 
those computations. I directed where they should commence the 
measurement. They upon theirown judgment determined how much 
of that measurement they should make, asking me simply for in- 
formation of about how much work McGillis & Co. had performed ; 
where it begun and where it ended. I think I have not sworn that 
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of two that was not; there was very little but what was up to grade. 
After the track was laid on sections one, two, and three there were 
additional grade stakes set requiring an additional fill of from 6 
inches to a foot; could not tell exactly. I think a foot in some of 
them. At the time the track.was laid through the sand pit in see- 
tion 3 the cut was down to grade, and after the track was raised, if 
[ remember right, the cut was filled in again. There were addi- 
tional stakes put in the cut: there was some part of section 4 raised : 
don’t know just how much or at how many points. The filling of 
from 6 inches toa foot and rat half Ith sections one, two, and three 
after the track was laid was done by the gravel train, material taken 
out of the sand pits. Thomas Hogan had charge of that work. On 
the first of November all thre St etions from one to fourteen, except 
section 10, had work done on them. In section 10 the country was 
very wet; almost impossible to get anything from the sides. They 
proposed to finish it with a gravel train when the track was laid on 
it in places where it was too bad to put track on. The grade was 
fit to |; ay the track on up to section 9). There was a little of see- 
145 tions 6 and 7, I think, that was high enough, but not quite 
high enough where material was hard to get. They raised 
the grade on us ata great many points, on mostly every section, 
from an inch to a foot. ‘rom sections one to fifteen should say that 
Singleton, when we quit work,on the 14th, had three-quarters of the 
work done on sections 15 and 16. Before the work was let — went 
to the oflice of defendant, at Kankakee, and made an examination of 
the profiles. There was a profile there showing cuts and fills ; com- 
pared the profiles with the actual condition of the country to some 
extent. ‘The profile was incorrect as to section 5. Sections 12,35, and 
14 did not show as much work as was actually to be done. In see- 
tion 14 there were some places where the fill was required to be 6 or 
S feet and the profile.would indicate from two to three feet. There 
were some parts of section 13 that would take from four to five feet 
to put it to the grade the track was laid on. About the middle of 
section 13 there is a fill of about 125 to 150 feet represented on the 
profile which is not accurate. A man could not cross at that place ; 
we had to put logs on it to get across on. On section 12 the ground 
was low and soft in places, where there would be required three or 
four feet—some places more; they are not shown on the profile. A 
man would not think, to look at the profile, that it would require so 
much fill. There were some very bad washouts on section 5. There 
is a washout indicated on the profile, but not as much as there 
really was; that was at Bull creek, where the water was running 
through. It was also washed away considerable at Trim creek. 


Cross-examInation: 


Had charge of the whole 25 miles. We did work on 23 miles. 

I had charge of the grading; had a sub-contract, but did not do 
any work on it except’a day or a day and a half; particu- 

146 larly examined the grade of the new bed before the laying of 
the rails on sections one to four; did not have charge of 
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laying the iron; Hogan had charge of that. I did the grading and 
brought it up to the grade stakes that were given me by the engi- 
neers; put it in shape for the work ; went over the road, represent- 
Ing MeGillis and Hogan, after the contract was let; bad the profile 
with me; looked over the profile and compared it with the work to 
be done. I say that the profile is inaccurate from section tosection, 
In my opinion; don’t know the exact amount of fill that was re- 
quired in the construction of the road under the requirements of 
the profile. [t differed from the profile In more than half a mile. 
I don’t know for how much of the distance it differed. Iam not an 
engineer ; was foreman of the construction Pale, have no Interest 
In the suit. The work was continued upon those twenty-six sec- 
tions until the middle of November. Work was done upon the line 
after that time. I did some five or six sections of the work for the 
company; had a contract after the plaintiffs quit. The contract 
Wis In writing. I performed it on four sections; understand that 
Allison & Co. kept their men at work after the 15th of November; 
don't know of my knowledge. The grade was not substantially 
done all the way through and completed after the first of January. 
The work was not constantly progressing on the line of the road 
until after the first of January with a full force of men and teams 
and train,to my knowledge. ‘There was not much forceon the upper 
end. I don’t know a great deal, only on one mile, besides what 
Thad. I don’t know how much work was done upon the road after 
the first of November until the completion of the grading. 


147 Tuomas HoGan, a witness called for plaintiffs, testified, 
among other things, as follows: 


My business is railroad contracting; have been engaged in the 
business over 20 years; brother of one of the plaintiffs; went first 
on the road in question from the first to the 15th of October, 1882; 
was there in the place of my brother to look over the work generally 
and where I could be of the most advantage; looked over the bridge- 
work chiefly and track-laying. When I first went on the road the 
first two sections were pretty well graded. We had a general track- 
man. Twas there with the track-layers a good deal. ‘The track was 
laid a mile or more when | got there on section one. ‘There were 
subgrade stakes set when I got there. When the track was laid on 
section two it was up to grade, with the exception of five or six hun- 
dred feet. We laid the track on that without it being up to grade. 
Section three was up to grade when we laid the track on it. Section 
four was all graded as far as we laid the track. Sections one, two, 
three, and four were up to crade before the track was laid, with the 
exception of five or six hundred feet in section two. The track was 
afterwards raised by direction of the chief engineer ; they set stakes 
for us: am satisfied that when I first saw section one it was up to 
grade. The whole grade was raised from sections three and four 
back to Momence. ‘The raise would average a foot on the first section 
and from a foot to a foot and a half on the second and third sections. 
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yne of the assistant engineers, of 


— 


[ complained to O. C. Whitsell, 
the track being raised 17) that way, having to be raised up) LO that 
grade when we only had one grade. Ile said he was carrying out 
his orders from the chief engineer. We got the dirt to raise the 
crade from section four In e big sand cul 
©. How long were the men engaged in hauling that dirt 


3 — _ 


148 from there back over those sections, one, two, and three; 
about how long ? 
Objected to by counsel for d fendant as immaterial : which objee- 


tion was overruled by the court; to which ruling of the court counsel 


for defendant then and there duly excepted. 


~ 


A. Oh, three weeks or m 
©. Llow much of a force was there’ 


4 
Which question was objected to by counsel for defendant ; which 
objection was overruled by the court; to which ruling of the court 
j } e at . } boo les , ] 

counsel for defendant then and there dul¥ exe pled, 


A. There was about 60 men 


’ ' ae | + et be i } 7° ’ Tar 
‘The COURT (to prarneilis COUDSEIL) Do you propose LO show 


i Now 
| | 


many wen you ha iat work there ana NOW much each mwah would 


do ina day 4 

PLAINTIFFS’ COUNSEL: Yes, sir. 

DEFENDANT'S CouNsEL: That is what we object to. 

The Court: I don’t think the court could exclude it, perhaps, 
from the jury. It was pretty uncertain evidence, though, I think. 
Go on. 

To which ruling of the court counsel for defendant then and there 
duly excepted. 

The Witxess: When I say 60 men I mea 
ears. We have some 20 or 30 men on the track lifting and shovel- 
ing off the dirt. Il left the work when MeGillis & Co. quit, I think 


about the 14th or 15th of November. On the l4th or 15th of No- 


On tLnAe WOrK West otf thie 


? 
| 


. ? 
loading on the 


160 men 


vember, when plaintiffs quit work, they had 


Kankakee river somewhere about 200 or 250 men. While I was on 
the work there were five pile bridges fully finished. 
Defendant’s counsel states that bi) Fe yard LO the tina be r iti place 


| 


’ . ’ ° 4 
ne time that piainciils 


—s 


defendant’s engineers estimated it to 
149 quit; that it was 75,000 and some feet, and Mr. Devor esti- 


mated it 71.000 and some feet. 


Cross-examination 


Have no particular charge of any part of the work further than 
looking after the bridges and track-laying; did not employ anv of 
the men; had something to do with discharging them: was look- 
ing after the bridging to a great extent; had charge of the track- 
laying to a great extent. Mr.Gannon was the boss of the track-lay- 
ing. McGinnis was general foreman of the grading; was on the 
road when the track was laid over part of section two and Secllons 
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three and four. The track was laid under my personal observation 
on those sections; did not have anything to say about the track-lay- 
Ing when it was going on all right. ‘There were grade stakes stand- 


Ing when the track was laid and left standing If ther ure any 
grade stakes in the centre the yare nol left there when the track is 
aid. They were not left there in this case. They were left there 
when we commenced to grade. As soon as they were In our way we 


—— 


? 


moved the Mn; alwavs do lt Live stake sare in our way. know that 
the grade was up to the grade stakes as indicated by them when the 


~~ 


track was laid. ‘The erad was raised after the track was laid, but 
vot under my directions. | could not state exactly the time 


when they commenced raising the grade It was in thie latter part 
of Octobr ¥ from the 2O to the 2oth of October, | should judge. I 
know how many men were engaged in the work of raising the grade 
from general observation, being over it; didn’t keep the time of the 
men; had nothing to do with the pay-rolls that were made out for 
the men. I used to keep a run of the number of men. I don’t take 
to be very accurate In -the statement as to the number of men Cll- 
ploved and giving it from my best remembrance. and impression. 
A portion ol them were chyeaYve lin surfacing the track and ballast- 


Ing. 


150 Davip ANTHONY, a witness for plaintiffs, testified, among 
other things, iis follow - 


Have been engaged in railroad construction 16 or 17 years; went 
on the line of the road in question on the LZth or 15th of Septem- 


} 


ber: was a foreman of the eragding gang: went over the road “us far 


up as the Kankakee river before any dirt was put upon it, the day 
we Commence cd, Some parts (>| the old erade Wwiis pore LLY fair: SOTme 
verv bad; some you could not get through. I was wading in water 
to the arms, with two or thi men | took along with me. There 
was some parts of the old line where there was no bank at all, noth- 
ing but water. Where the old bank remained it was pretty well dug 


Out 1h holes: SOT animals had been working in under it W here it 
was not undermined It was not in shape to put the track on: it was 
Loo narrow. Some pares of i were pre Lty fair and some ve ry nar- 
row—three or four feet wide some parts, and some parts was pretty 
good ; taking it as an average it was all very narrow on top. Where 


’ 


| worked ne part Oo] the Oil bunk Wis uy) Lo erade. 


Witness Is asked how many men he had under him. 
Which question was objected to by counsel for defendant; which 
objection was overruled by the court; to which ruling of the court 


counsel for defendant then and there duly excepted. 


A. | had elolit or ten men; s metimes more and sometimes less : 
commenced work on sections 1 and 2: then I went to 13 and 14: 
worked there until about the L4th or loth of November. 


Witness is asked by plaintiffs’ counsel whether he could determine 


with reasonable exactness the average number of cubic vards that 


his men did a day. 
Objected to by counsel for defendant. 
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The Court (to witness): Can you answer that question ; 
lol can you tell how many cubic yards a man will shovel a day ? 
A. Yes, sir 
(). Do you think you know from your own experience the capacity 
of a man’? 
A. Ye 5. sIr. 
PLAINTIFFS’ CouNsEL: You mean by that in that kind of earth 
that your men did? 
A. Yes. 31r 
The Court: What enables you to judge? 
A. I can judg if by reason of the Way the material is handled. 


} 


It was not loose clay material at all. but it was a sort of loamy dirt 
and sod. I should judge by the stakes working ahead what a man 
was putting Ina dav by measurement. lcould form my judement 
ag pet 1 deal of tI ind eee OM, ¢g* 

because | have handled a good deal of that kind of work, and from 
my experience have had grading contracts of my own. In taking 
a contract ol that kind the number of cubic vards a Wahl will aver- 
ave a dav in that kind of material that is to be moved enters into 


the ealeulation. 

Witness is usked by plaintiffs’ counsel whether he could arrive at 
a reasonable exact statement of what the ive rage number of vards 
was teams and scrapers did in a day in that work done by witness, 
and answers that he could,and that a team would put in fifty yards 
a day. 

Objected to by counsel for defendant. 


Witness is asked by the court how he can determine it, what ena- 
bles him to base a judgment upon it,and he answers: “ Five scraper 
loads makea yard. I can count the serapers every hour. ‘That is 
the way I figured on it. live scrapers No. 3 make a yard of dirt. 
You count how many scrapers you put in in an hour. That is the 
way you can get at it; that is the way you can figure it. The fore- 
man figures it. 


Q. How much,in your judgment, did your men do on an average 


4 a) 
a day—the shovelers? 
Which question was objected to by counsel for defendant; 
152 which objection was overruled by the court; to which ruling 
of the court counsel for defendant then and there duly ex- 
cepted. 


Witness answers that he should judge eighteen yards good— 
eighteen to twenty yards, eighteen yards any way—and he is asked 
what would be the average number of cubie yards a team in his 
gang with a scraper would do per day. 

Which question was objected to by counsel for defendant; which 
objection was overruled by the court; to which ruling of the court 
counsel then and there duly excepted. 


Witness answered that they put in fifty yards a day with the teams 
he had. 
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(Witness continues:) The teams owned by me and the laborers, as 
far-as | know, were about the same as others. It was the same kind 
of material; did the grading on sections 1 and 2. Before I left 
them they were Up LO orade according LO the original stake. [ know 
that after I put up the track to grade on sections 1 and 2 they put 
in stakes to raise it. I suppose they raised it with atrain. I saw 
the train at work there when I came down from sections 13 and 14 
They were raising it then. 


Cross-examination : 


All the sections | worked on were one and two and 13 and 14. 

It depends entirely on the character of the earth which | am to 

handle as to how much a shoveller will do in a day and how much 

a team and scraper, and also the distance | have to carry it with 

the scraper. | expect the work on the various sections was not all 

of the saine character: | CX} ct it would not cost the Same. I could 

not sav as to whether I could get within any reasonable accuracy 

of the amount of grading that was done by knowing the 

153 number of men and the number of teams employed on the 
whole work. 


Redirect examination 


When stating the amount that a shoveler could shovel and that 
a team and scraper could scrape | meant that they could do that 
where I was at work. There was no particular difference in the 
character of the soil where I worked. ‘There was a difference in the 
cuse with which the dirt could be got at from where | worked and 
where others worked. It was all close to where | was working, at 
the side of the embankment, close to the track. 


GrorGce W. WILLIAMs, a witness for plaintiffs, testified, among 
other things, as follows: 


Business, doing railroad work; principally construction of earth- 
work. Commenced work on the railroad in question on the 25th 
of September and quit on the loth of November; was there as 
foreman of a grading gang; commenced work on section 3; worked 
down to Bull creek, on section 4,and moved east as I completed the 
work and crossed the river and went on sections 21] and 22: also 
worked on sections 5 and 6. In September, before any work was 
done on the road, I walked over that part of the old line west of 
the Kankakee river with James McGinnis for the purpose of taking 
a contract on the road; also walked over sections 21 and 22, prob- 
ably two miles further east; examined the stakes carefully and the 
condition of the road. On sections 4, 5, and 6 and along there the 
old bank was in a very dilapidated condition—catacombed with 
musk-rats; great holes in it. ‘Then it would be washed out, in some 
places to a sharp backbone, probably just a little path. Then you 


Ss THE WESTERN AIR LINE CONSTRUCTION CU. YS 


would come to a hundred feet where the bank would be rea- 

154. ~—s sonably good, lacking probably three or four-tenths of being 
' inlet 4h weet!” : + forll 4 . ; . 7 r. 

up to grade, he bank was not full in any section ; 1t Was 

worn away; nowhere the pro 

X). You can state whether Vou are able to arrive within re asonable 

accuracy of the amount of earth-work in cubic yards your men you 

had under you and the teams with scrapers did per day—the 


average. 


, sith _ aol , 7 
VO] width—not Ina singie section. 


Which question was objected to bv counsel for defendant. which 
J ; 

objection was overruled by the court; to which ruling of the court 
counsel for cle it ndant thie 1) and there duly CA CE pted. 


(Witness answers:) Yes,a man can form that opinion that under- 
stands the handling of earth-work. Earth-work 1s classified; what 
you call earth-work is the top surface; when you get below that you 
come into clay and hard pan, as you go down. In making a con- 
tract a man classifies the material in bidding on it. What is consid- 
ered earth-work is nice shoveling—where a man can put his foot on 
the shovel, put it down to the depth of the shovel, and bring up a 
good shovelful of dirt; when you get below that your material 
changes and, of course, your work changes. A man can arrive atthe 
amount of work his men are doing by his teams; even if he had no 
grade stakes to go by, he would have the dumping boards to haul 
the dirt in. Those are oti rally built of certain dimensions, and 
he would take his wateh and Lime a wagon—lhow mhahy loads it Is 
making in an bour—and he would have so many men shoveling 
dirt in the wagon. When one wagon drives out another drives In. 
The men are kept constantly shoveling, and by his watch and by 
the size of the dumping boards and the material he ts handling he 
can come within a very few yards of what forty or fifty men shovel 
Ina day. 

(). State about where the men are shoveling from the side of bank 

where there is no dumping board. 
150 A. A man ds casting In a road-bed. Now, a good section 
man you pay a dollar and a half a day, or $1.75, and he will 
cast twenty vards of earth in the road-bed 

Counsel for defendant obj cted to the answer and moved that it 
be stricken out, which motion was overruled by the court; to which 
ruling of the court counsel for defendant then and there duly ex- 
cepted. 


(Witness continues:) Where you leave a berme three feet—that is 
the general average width through the prairie country—he will cast 
twenty yards of earth into the road-bed. As to how many cubre 
vards a day a team and scraper would haul it depends on the dis- 
tance. Where I worked the runs were short. We got material at 
the most convent nl point; never use a SCT py r where | have tO vO 
to exceed 150 or 200 feet: it pays better to haul it that distance. 
The material I worked was of a loamy, sandy nature, and you put 
on aseraper double what you could of dry earth where it was not 
damp enough to adhere together. The scrapers would fillup. The 


ae 
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teams I worked were fresh country teams, and strong. They were 
not broken down by rvad-work, and | made an average of the teams 
I was working, taking all in all, and they put on sixty yards a day. 
| didn't calculate anything less. | had Some trouble in discharg- 
Ing aman because I did not think his team was putting In that 
amount of work, and I told him I did not think I could afford to 
keep him; have known railroad teams to put in as high as 75 yards 
of earth inaday. I know about shovelers by my experience. | 
have graded miles of road by shovelers of station work, where it 
had to be measured up by engineers, and I was allowed by the com- 
pany’s engineers at that rate, and, in fact, it has run over that. 


156 Cross-examination : 
° 

Worked on section 3 about five or six days; had on section 3 
three or four men; might have been five; a very small force on 
section 3 in starting in. From section 3 went down to Bull creek ; 
worked there in the neighborhood of two weeks. Without referring 
to the time book cannot tell the number of men I had there; in- 
creased my force at Bull creek, and had probably eight or nine 
teams there doing “CTaplng Wo! kK: rT i Bull creek about the middle 
of October and went on east: remember grading east of Bull creek, 
but cannot pive you the sections: went on section Zz the last days 
of October or the first of November. ‘The work we did on sections 
22 and 23 was done in November; it was scraper work and wagon 
work combined - remember of cutting a ditch on section 22; it cost, 


— 


if | remember. between 8250 and S300: believe when I was on the 
i 


stand on the former trial | stated it cost S260. That is the diteh I 
said the enyineer told me to cut and keep un account of the cost of 
it, and that the company would pay it; believe | remember testify- 
ing before that I commenced the ditch at sixteen feet wide at the 
mouth and tapered it down as I went down the slash where the 
water spread out and did not require a ditch of the same size | 
started with; cut the ditch probably between 1,500 and 2,000 feet; 
had not stakes to go by; guessed at it by stepping it off; was not 
staked off every hundred feet, and I could not tell; don’t remem ber 
what I paid a day for the teams; am under the impression that it 
was 85.00 and from that toS4 a day The diteh where | commenced 
was about five teet de }). might be mistaken about the length of 
the ditch, and as to whether | testified before that the washout in 
the road was 1.500 feet lone and the diteh 600 feet long | might 
be mistaken. I remember the length of the ditch on the road more 
accurately ; that was staked off; I could tell every bundred 
feet 
lo? [f I stated it in that way on the former trial my memory 
then was fresh, and that is correct. The ditch was towards 
the east end of section 22; could not tell how long I was in filling 
the old diteh; had not completed it when I was ordered to stop 
work; don’t think I testified on the former trial that | was using 
fourteen teams on the ditch; that | would goin with fourteen teams 
in the Morning and come out with twelve or thirteen in the even- 
12—12s3 
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ing; don’t remember that I testified I was fourteen days in filling 
in the washout. I done a great deal of other work; believe I re- 
member testifying something to this effect on the former trial. “I 
don't exactly remember how many days I was filling that ditch. 
In fact, | didn’t get it quite completed when I got my orders to stop. 
[ had sixteen teams, and I would put them in in the morning, and 
probably some of them would fall out during the day. My teams 
would probably average 12 or 13 daily ;” don’t remember whether I 
testified on the former trial that “I worked in that whole section in 
22 the same on 21. I put in 14 days’ work on 22.” If my evidence 
on the former trial was that in section 22 I stated I put in 14 days’ 
work with an average of twelve teams, that statement is correct. [ 
was ordered to stop the work on the evening of the 15th; probably 
another day’s work would have finished it; don’t remember the 
length of the ditch along the road that was filled in; remembered 
about it when I was on the stand before, and would corroborate the 
evidence now that I gave then. I was watching the men to see 
how much they were doing a day. They were not all doing an 
average of sixty yards a day per scraper. We had some work there 
that you could not scrape sixty yards a day in. When I mentioned 
sixty yards a day | am speaking of good material to scrape with a 
scraper. I don’t mean to make that where you can’t fill up your 
scraper. ‘The material on section 22 was good material, and that Is 
the kind of material we could do about sixty yards a day of. We 
got it adjacent to the ditch and filled it in. 


158 Redirect examination : 


The diich on section 22 came in at the east end of the section 
and run west for several hundred feet. Some places it had taken 
the road-bed entirely away and washed out holes probably six feet 
ci Ch; in other places it probably would take just half of it. Then 
you would come upon another place where the centre stakes would 
all be in the ditch, and then it gradually went down. As it went 
west it took the line of the road and run along the margin of the 
slope stakes; took off probably a foot or a foot anda half. There 
was a stream of water running down there about two feet deep. It 
run like a mill-race; it took right down the old grade of the road. 
| could not fill in that ditch without drawing the water away. | 
called the attention of one of the assistant engineers, either Witsell 
or Crregg, to the fact, and he said he had set some stakes on the 
south side and wanted a ditch made over there to drain the water 
from the road and take the dirt from the new ditch and fill the old 
ditch with. | 

That was impracticable, and I could not do it. The water 

159 was running too fast. I told him I could cut the ditch 
straight across the railroad and run it through in the ‘low 

slush. He said that was the most practical way; to goahead and do 
it. J asked him who was going to pay for it: that the the ditch was 
outside of the road-bed entirely. He said he supposed that the com- 
pany would settle for it, but would let me know by the time I got 


_ 


no 


«® 
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ready to go to work, and told me to keep an account of my expenses 
in digging the ditch. We found chunks of iron ore there, in the 
ditch, that would weigh half a ton. The men had to pry them out. 
The engineer passed after I had the water run down that way, filling 
the ditch,and congratulated me on getting it dry. He said he 
thought it was the proper thing to do. 


Cross-examination : 


I judge that one piece of iron ore would weigh half a ton by the 

amount of me- it took to get it upon the bank. There was only 

one that I thought would weigh half aton. The other pieces 

160 were all the way from the size of your head to half a bushel ; 

could not tell how many there were. We were most of one 

day digging witha pick at the ledge of iron ore; could not use our 

scrapers ; struck it immediately under the sod; had my entire 

force working on it—fifteen or sixteen men. ‘This was off the right 
of way in the new ditch. I was digging several hundred feet. 


Joun Ricwarpson, a witness for plaintiffs, among other things, 
testified as follows: 

Engaged in the business of railroading; most of it has been sec- 
tion work; have been doing it about 14 years; section work Is re- 
pairing tracks. The only experience in doing earth-work was on 
the road in question; was engaged on that road from the loth of 
September up to the 15th of November; was engaged in grading; 
worked on sections 2, 12, and 18; never made any estimate of how 
much the men would do per day; was foreman of the gang of 

' 


laborers; never had any experience before with earth-work on rail- 


roads. | kept the Limne j the men in time books and sent it 
16] to the headquarters of the plaintiffs: kept itcorrectiv. I saw 
the old grade be more any new work Was d ne in sections a , # 


12. and 13. The condition of the old bank was in pretty bad order. 


The edges were all gone; it was up to a narrow point at the top. 
In) Some places it Was vote altogether, washed away. In other 
places there was a strip along the centre. In some places | had to 
in the water: could not tell how wide It was: 
' the old grade would average ten feet wide at 


— 


commence my grade 
what we eould use oT 
the base,on a portion of it where it was still standing; no part of it 
was quite to the height of the new grade. 


Cross-examination : 


Some of the old road-bs d was ten feet wide at the base. The sec- 
tions | worked on we put tha bank to the slope stakes: did not un- 
dertake Lo Average the VV vith Ol the old road-bed., either at the Lop or 
bottom. We simply took it as we found it and built on it to bring 
the road up to grade for the present track. 
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ALBERT MILLER, a witness for plaintiffs, testified, among 
162 other things, as follows: 

Business, that of carpenter and brid 
engaged in that business for the last twenty vears; have built 
county bridges and railroad brid built brid v-fi 
miles of the Nick/e Plate road; went on the line of this road some- 
where from the 10th or 12th of October, as the brid 
charge of the bridge gang; built on this road or superinte-d the 
construction of, | think, seven bridges; ascertained the 
the brida - by the elevations 
pegs in the piling to saw it off by; built the bridges of the height 
as directed by the engineers; never raised any of the bridg: 
bridges were built higher than the orade ; the height of the bridges 
above the grade varied; In some places the bridges were ten or 
twelve inches above the grade at the bridge, and in one place the 
bridge was built, | think, something near two feet; that that was at 
Bull creek, above where the grade was. When I say above grade | 

mean above the top of the grade at that time. The bridge at 
163 Bull creek, they gave me the elevation when I went there. 
| don’t remember just what date 1t was; think it was some- 
where about the first of November. I think Bull creek is in section 
6. The bridge engineer for the company was Lewis Shaw. In 


’ 


building bridges it is usual to put the bridge higher than the grade, 
an average of about SIX Inches, wher thre erade ls compl Le. Lhe Vy 
do that for surfacing and ballasting—raising the track after it 1s 
laid. I did not put in any bridges but what was more than six 
inches above the grade: saw the track being raised in sections 1, 2 
and 3; saw the surfacing gang at work there raising the track ; they 


were lifting the track right up—raising it several inches in some 


places. 
Cross-examination: 


. . } * * isin } . ; ee ] 4 hb 
None of the seven bridges DbUulIt DY me were laree. rhe one at 


.) +} 


Bull creek has 16 spans. On sections 1 and 2 they run about five 
to seven spans. They were: not culverts. ‘Thre vy were what we call 
pile bridges. They were not long bridges. All I know about the 


grade is that thi engineer gave me the crade for the bi ldge 
164 At the time | was building the bridge the grade of the road 
was below the bridge grade, and at that time thev were at 


work constructing the road or part of it. On seetion- 5 and 6 they 
were still grading. At Bull creek they were still gradin 
bed, either on section oO or 6 dont think the grading was ever 
brought clear up to the proper grade while I was there. 


ene 


JOHN Murpny, a witness for plaintiffs, testified, among ether 


things, as follows: 

Live at North Judson. Section 46 of the road in question term1- 
nated at North Judson; am a farmer, and have been railroading 
some in the last twelve years, doing earth-work; made the earth- 


« 


«® 


stopped at the crossing 
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work of a mile and a quarter on the east end of the road, on section 
+6. section 46 is a full sectior and re fraction OVEPF ; had a contract 
for doing the earth-work on that section; commenced work on that 
section on the 2nd of October: completed it on the 28th of October. 
My share—lI had it all done before the first of November; remem- 

ber about the engineers of the company measuring the sec- 
165 tion for the October work: completed the section as far as 

they would allow me to at the Pan Handle railroad. I was 
-and after that was done and before the first 
of November the engineer made the measurement. ‘There was about 
300 feet of the section that I did not do I know it was 300 feet bv 


measuring it a few days ago. I did a mile and a quarter less 300 
feet. The 300 feet undone was about the same average, as to the 
amount of work to be rec 1ired,as the balance of the section. In the 
Same year | did work On} thi Chicago and Atlantie where that road 
crosses the Indiana, Illinois, and lowa road, at North Judson, from 
the crossing of the Kankakee 

Q. How long were you engaged in doing the work? 


Objected to by defendant’s counsel. 

Plaintiffs’ counsel states that he proposes to prove by the witness 
that he did work on the Chicago WN Atlantie road, on the Suttle soll, 
at the Same place, and that he took his en) off the work on the 
Chicago and Atlantic and put them on the road in question, and that 

on the Chicago and Atlantic they did an average of eighteen 
166 cubie vards a day by measurement of the engineers of the 
Chicago & Atlantic. 
The Court: Go on. 


The which ruling of the court counsel for defendant then and 
there duly excepted 


(Witness continues:) After] took this contract from Mr. Allison | 
had the meh on thie Chicago and Atlantie there doing work. and I 
took them right off and put them on this road They were men 
that had been with me for many months, and they were good, steady 
mien, and put them on this road and timed them to see what they 
could do—the Same me;n had Ol) the Chicago and Atlantiem—and 
the average Was elghteen vards il day casting done by the meh on 
this road, | know It Was an ave rage of elghte 1) vards it day by the 
grade stake s by measurih’g thi ditches ils they throws d the dirt one 
of them. The engineers of the road in question allowed me for the 
grading done on section 46 1,872 cubic yards; used the same men 
on this road that I did on the Chieago and Atlantic. The men 
averaged on the Chicago and Atlantic from 16 to 18 yards per day 

to the man, and a cood deal of it was wheeling. he soit on 
L67 the two roads was about the same, and if lay in the Sate 
country. There was a little wheeling to be done on this road 
just at the approach S. [t was harder on the Chicago and Atlantic, 
because we had more wheeling. I think it would make about two 
yards difference Ol) the least calculation between the work Ol) the 


two roads. 
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Q. You may state with as much accuracy as you are able the 
number of cubic vards per day that your men did. 


Which question was objected to by counsel for defendant; which 
objection was overruled by the court: to which ruling of the court 
counsel for defendant then and there duly excepted. 


I have said it was eighteen yards on an average. Jhe total num- 
ber of days’ work my men did in casting on section 46 was 94}. | 
also had teams with scrapers and did eighteen days’ work with them. 
I had three teams. I estimated by timing and counting them. 

Four scrapers per yard, they would take out sixty yards per day ; 

take it out and dump it again. If haven't made a computa- 
168 tion of the amount of work I did on section 46. I had a con- 

versation with Robert Greeg, one of the engineers. [ said to 
him, when he came along to estimate my my work, that I wished lhe 
would give me the figures or something near it when he came back 
to see how I came out with my men. I had been paying off a good 
many of them as they went along, and he said he would, and when 
he came back I asked him for the figures, and he said he could not 
vive it to me, but that 1 could write to Mr. Shaw and he would send 
it to me in a few days. 


Cross-examination: 


Did not write to Shaw. I took the contract from Allison. He 
was to pay me. He paid me for the estimate I got on the estimate 
of the engineer’s that I accepted ; haven’t brought any suit against 
Allison, nor has he paid me any more than the estimate. 

The only way I had to get at the amount of work done was in 
the manner stated, by estimating the number of yards that the men 

and teams would doin aday. With the exception of one 
169 piece of the road, about 300 feet long, which was rather low, 


— ¢ 


the balance of the section was in a dry country—sand knobs 
and ridges. 

Thelow part they raised about nine inches,as I — told the the water 
would overflow, and there was no outlet. I have been over the road 
in question. I don’t know that there could be more work done on 
that section per had and team than on other sections. The cround 
was 1n little better condition, but one of the greatest troubles was 
there was so much light work skimming off the old grade. 

The men could not handle more work a day there, except the work 
on that section was better than several sections in the matter of 
being able to do the work cheape r. | was not over the road bevond 
St. Pierre; could not say whether there was any other section that 
[ could do the work as cheap on as I could on 46. Ittakes more to 
do the work in a low country. 

In parts there are section after section of low country as von go 
west. I don’t think it was low, wet, and marshy ail the way to 

Momence, but wasin parts. After you got about eight or nine 
170 ~=miles west of St. Pierre from that to Momence is very low coun- 
try—about as low as any section of country. 


a 
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Redirect examination: 


They raised the grade on me about nine inches on the 300 feet. 
After I had brought it up to the original grade the engineer required 


oa, 


it to be raised nine inches higher, and I did the work. 


ANDREW G. Linza, a witness for plaintiffs, testified, among other 
things, as follows: 


Am engaged in farming now; have been engaged in doing earth- 
work for railroads; from my experience am able to form a judge- 
ment of what I think a fair average lot of men at work as laborers 
and a given distance to shovel the dirt and haul it in scrapers or 
wagons, with a certain kind of material to work in, with average per 
day; did the earth-work on sections 28 and 29. My knowledge of 
the locality and the men and what they were doing was sufticient 
for me to arrive at the approximate number of cubic yards they did 

per dav; commenced on the nickle plate four years ago with 
171 some men, and then I went to work on the Chicago & Atlantic 

and built three miles at the Kankakee river, and then went 
on the road in question and commenced at North Judson and laid 
about 12 miles. On the Chicago & Atlantic I had the quantities 
given to meas measured by the engineer. From my experience 
and what I know of the’men I knew what they were averaging on 
this road. The material on this road, except about 500 feet, was 
about as good as any I worked on the other road. In the month of 
October on this road I did 202 days’ work with shovelers, and in 
October [ did 45 days and 4 hours with the teams on sections 28 
and 29. In November I did 98 days’ work with the men. The 
shovelers would average 18 yards per day in that ground. I 
figured those things very carefully when I was working my 
teams. I estimated it at about 45, but would say they did 40 yards 
a day. That is what I wagoned and scraped at the time. I 

had a talk with Mr. Shaw, the chief engineer, about the 
172 work. I hada talk at North Judson with Mr. Shaw after 

they got into the fuss; was at the hotel where he was stop- 
ping, and I asked him if he would rive me an estimate So | could 
get my pay of Allison & Co., and he said, “I won't give it;” and I 
said,“ Why, Mr. Shaw?” and he said, “ Because I won’t; the way 
you acted; I won’t give it to you;” and I said it was nothing more 
than I expected of such a man as you. In speaking about the 
amount of the estimate he said to me, “ You won’t get as much as 
you think you will.” Did this work under Allison & Co. by con- 
tract. My claim for it is against Allison; have not settled for it, 
haven’t got that estimate. We have partly figured it upand Adlison 
has paid me some money; he has not paid me all; have got a claim 
against him yet. The understanding is that he is to pay me when 
he gets his pay from MeGillis & Hogan. Neither Allison & Co. nor 
myself have any claim against the railroad company, but Allison 
against McGillis & Hogan, and mine against Allison. The average 
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done by my men and teams on these two sections, I think, is 
175 abouta fair average of the work that could be done on the 


other sections, or exes pi about 400 feet on section 2S, where 
there was a de p culvert. ; 


Redirect examination: 


tive stations or HOU feet on section ZS atter we quit work there : that 
was for five stations that was let out as station work. as we called it, 
and | wanted to get it to pay those men off for doing those five 


| 
stations: that was about the 2Utn to the last of November. 


Ri ceived a statement from Grecg, the assistant engineer, as to the 


Witness is asked what he did with the statement obtained from 
the assistant engineer, and says: I went to Gardner, Illinois, to settle 
up and get some money, and while I was there Mr. Falsey took it 
and ke pl it: he said he wanted that, and he has rol if Vet, for all I 
know, for it has gone; I have never seen it since. Falsey 1s part- 
ner of Allison’s 

Plaintifis’ counsel states that if he does not prove about the state- 
ments by Falsey when he comes hé would withdraw the evidence 

PLAINTIFFS COUNSEL: State, as near as you can recollect, 
174 thre numbe r° of cubie yaras there were mn those five stations 
is LV 1) you by the enevineer 


Which question was objected to by counsel for defendant; which 
objection was overruled by the court; to which ruling of the court 
counsel for defendant then and there duly excepted. 

A. I could not just tell the number of cubic yards there were. 

Is asked about how many and says: I think it is something in the 


. . - i} ° : . 
neighborhood of about 500 yards in the five stations on section 238. 


The work to be done on those five stations was about an average of 


the amount of work done on the other 4S stations in that section 


JACOB TROXELL, a witness for plaintiffs, testified, among other 
things, as follows: 


Am a farmer and did the work on section 26 on the road in ques- 
tion, all except about 200 cubic yards on a cut that was taken out by 
the company after I quit; did the principal part of the work in Oc- 
tober. 

ls asked to state the total number of day’s work done by the 
shovelers. 

Which question was objected to by counsel for defendants; which 

objection was overruled by the court; to which ruling of the 
175 ~=court counsel for defendant then and there duly excepted. 

A. I did 4] days in October with a team and I did about 44 with 
the shovelers in October. In November I did 20 days with a team 
and 3 days with a shoveler. The work was sandy and was done with 
scrapers, except where the haul was too long, when I[ did it with 
teams; don’t know how many yards per day my men did with the 
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shovel. I onlv know fro preliminarv survev and the estimate 
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ms 


that was given me by th eer, and | estimated it by stations. 
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them as to the number of teams and men; cannot give the result by 
sections, but I can by the foremen and by the months, by the 

175 memorandum. 
Defendant’s counsel understands the witness to say that the 
statement which he has prepared was taken from the time books 
furnished by other men, and objected to his giving evidence of that 


formulation. 


PLAINTIFFS CounseL: Were those books the same that were fur- 
nished to you at the time you were doing duty on the road ? 
A. The Vy are the same books. 

(). On which the men were paid? 


A. ‘They are the same books from which we made up our pay-rolls 


each month, on which we based the caleulation for the amount of 


money due from us to the men for team work and labor work. 


W hich evidence was objected to by counsel for defendant; evidence 
admitted, subject to the objection - to which ruling of the court coun- 
sel for plaintills then and there duly excepted. 


DEFENDANT’s CounsEL: The books would be the best evidence. 
PLAINTIFFS’ CouNnseL: We will bring the bocks if they want them. 
The Court: This is simply in connection with the books. 
we [ understand they are going to introduce the books. (‘lo 
plaintifls’ counsel): You will put them in evidence. 

PLAINTIFFS’ CouNnseL: Certainly; we have got them here. 

The Witxrss: This paper was made up December 1, 1883; I 
think by In Vst If. The foreman first named Is ». A. Austin. In the 
month of September he did 92 days and 3 hours’ work by team; he 
did 50 days and two-tenths with shovelers. In October, by teams, 
60 days and 3 hours; by shovelers, 11 days and 4 hours. About 
the middle of Novernber Austin quit work and W. J..Hazlett took 


his place as foreman of the same gang, and Hazlett did, for ¢ ctober, 


66 days and | hour's teaming work, 22 days and 8 hours’ shovelers ; 
for November, $0 days and 1 hour on team work, 70 days and 
h hours’ shoveling. ‘Thomas Allen, a foreman, did, in Sept mober. 
y days and 6 hours’ teaming, ri days and 7 hours’ shoveling; In 
October, 96 days and 9 hours’ teaming, 119 days and seven hours’ 
shoveling; November, 10 days’ teams and 20 days 6 hours’ shovelers. 
John Richardson, foreman, in September, 16 days’ teams, 126 days 
and 6 hours’ shovelers; in October, 14 davs 5 hours’ teams, 158 
days ] hour's shovelers : November. Loo days 4 hours’ 
180 ~=shovelers. Ten hours is what we calculate a day’s work. 
David Anthony, foreman, tor Septem ber, ret days and } 
hour for teams; 150 days and 3 hours for shovelers; October, 10! 
days and 1 hour for teams. ‘The rest of the paper continues with 
like statements under headings September, October, and November 
for teams and labor. It is correct and was made by me. ' 


The Court: You can consider it in as his statement. 
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Said statement was in the words and figures following: 


sept Uect. 


Name of foreman. 


ee ee Q9 50? G02 1}4 

co: a ee ; (it) y Ain 85! 7 OP 

ee i 22 7! 96° | 119° LO 20% 

John Richardson ..-- LG 120° | 4 [Oe Sowden 1324 

D. Anthony ...... 79) 153 LOL 28" Si! 148° 

a. eee Ck 2D wait ~, ()4! 147° S5 

A. MeGinnis ronen Oe wR 78° ‘)44 10 OS 

Jos. McGinnis .-.-.. Oty! 

Jos. Dougherty .----- SS) 115 71 7p 

3 oes. eo 2] a 25° 

el, ue ( 5 +5 2) 
809 1971 | 6798 | 9044 | 446? Aan 

IS] This work was done, as I understand, at the time on sece- 


{ ions one to foul rect). inelusi ve. and on sections |] ri to y +9 In- 


clusive In addition to that there was station work done by sulb- 


eR : } 
eontractors rhe SEation work was qaone bys Lween 


worked one of our foreman and also another foreman bv the name 
of A le Yibpaer Ve mbnIs: cannot locate it more (| finitely than that. 
roreman and the 


’ 
We have two MeGinnisses: one was the creneral 
| 


other was toreman ot the dav labore rs. Phe one 


latter. The amount of the station work I cannot tell. We paid the 
neti bv the stations so mu I i cubie vard. have got no memo- 
randum of it at present. ‘There was a memorandum of it made at 


: 


’ } ’ } 
the time: made by mvysell It is somewhere in connection with the 


] } " , , : | : : *s% | * : 
books peronging to thr irm, whieh Lurned ovel 


— 


know where it is now. ‘These men and teams have nothing to do 
Ie] kind of work than the earth-work prop r hey 


with any ot] 


were not connected with i uliding of the bridg 


7 ’ " ‘ 
cattie guards, nor with the piles nor the 


LS2 thie suriaciiiyv : nothit iy except the earth-work alone, such His 


. . , 
putting up the grade of the road-bed. 
. 


‘ 


Cross-examination 


[ know that these men had nothing to do except with the earth- 
work, because it was not their business or thie ir place to do it. We 
had other men emploved to ao that ; have no personal knowledge CX- 
cept what my duty required me to know; have no knowledge about 


the matter except these books as returned to me; 


‘i 
JY 


Nov. 


where Mr. Allen 


rete; to was the 


in ISS4. I don't 


’ 


res or culve rts or 
track-laving nor 


| have the books. 
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that were engaged in grubbing and clearing in September. Thev are 


not included in the statement presented, a ring to the best of my 
‘ecolle CLION { h Ik | in cert ! [ th 1 . Cite. ee 62 sitive 

would not swear that thev are not. but mv best reeolleetion ts that 
thev are not connected in that paper at all—that it is simply the 
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but my recollection is that it does not; that statement was made 
four vears ago, I think. 

[n scraping it takes one man for about five or six scrapers in a 
pale. \\ «* did very little plowing. The Ineh were engaged, toa cer- 
tain extent, In plowing in all the various work that had to be done 
In preparing the road-bed. 


185 KB. S. Bane HARD, a witness for the plaintiffs, Lé stified, 
umMony other things, as follows: 


Was one of the firm of Allison @ Uo.. sub-contractors under plain- 
tiffs; traveled over the work and advised the men in doing the 
work on sections 26 to 46; helped the men along in the work as well 
as | could, directing in a general way. When I first went on the 
work there wis crade stuk« Ss sel, but ho slope stake ~- At the time 
MeGillis & Hogan left the work Gregg, the engineer in charge, told 
me do miles of it was completed. The engineer said that sections 28, 
29, and 30 and 39 and 40 were finished. My own observation was 
that the work was. done on those sections first rate: was finished, 
leveled up, and the grade stakes set on it. The centre stakes that 
were saved were drove down to make the grade stakes. I have 
hever had the question come under my observation so could tel] 
certainly what a man would shovelin adav; I havetheteams. The 
soil of the five sections completed was sandy and marsh. The en- 
gineer told re In Octob r that two miles were finished and in No- 
vember that the other three were finished; traveled over a good 
deal of the road before we went to work on i1t—that Is, the east end 
of it—east of the Kankakee river. The old road-bed was in all sorts 
of condition; it was washed, a good deal of it; some of it had been 
put up ina full road, and some of it had been put up just a point; 
some of it had not-been disturbed; a little of 1t—but most of 1t— 
had been disturbed. The deepest was about 12 or 14 feet in the cut. 
We wanted to know something about the work before we went on it, 
and lalsey and [ went to see Mir Shaw. thechief engineer.and handed 
him a profile, which had marked on it the number of yards in the ex- 
cavation and embankment and the amount of piling and bridging 
that would be required on the road. That profile is not one of 

those introduced inevidence. ‘That estimate,when we came to 
LS6 build the road, we found did not correspond with the fact as 

to the amount of work tobe done. ‘The estimate was smaller 
ineverv case. Shaw said that it had all been cross-sectioned there and 
thenumber of ¢ tbic yards marked. I supposed there would be stakes, 
and I went out from Momence to see the center stake and there were 
only il fe W of then, Cute back Lo Kankakee. and | sald to Mr. 
Shaw, “ ] suppose this is Just a rough estimate.” I knew what he 
had told me a day ortwo before. I thought he had made a mistake, 
and | said, 2 That, suppose, Is a rough estimate. There is no side 
stakes there: and he said, “ No; this is final; this isa finalthing, and 
there never will be any change.” I said, “ There are noside stakes ; 
it has not been cross-sectioned.” He said, “ Couldn’t it be cross-sec- 
tioned without side stakes?” Isaid, “1 didn’t know that, but 1 sup- 
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posed it could.” “ Well,” he said, “it has been cross-sectioned.” 
Sections 59 and 40 were finished in October. Gregg, the engineer, 
said they were done and the amount that was done was over 2,000 
yards less than Shaw’s figures on the profile. Wher Mr. Shaw 
showed Falsey and me those figures on this profile he took it mile 
by mile and took the number of yards of excavation and embank- 
ment in each mile and put 1t down in a book. The book is here. 
(Book identified.) Mr. Falsey put down the figures in the book and 
[ called off a good many of them. ‘They were put down as cor- 
rectly as figures could be put down. After they were put down 
don’t think we checked them back. We were very careful to get 
the timber and everything in it. 


The book containing the figures copied from the profile offered in 
evidence bv plaintiffs’ counsel. 


187 The figures for sections 39 and 40 on the profile showed 

5,744 yards of earth-work to be done. Shaw said there never 
would be any change, and when it was finished, in October, there 
was only 3,105 yards allowed as done or 2,641 yards short in those 
two sections; don’t actually know how many cubie yards went into 
the work. 


Cross-examination: 


Went over the east part of the old road-bed from North Judson to 
the river for the purpose of seeing what kind of work there would 
be to do there; had a notion to bid on it, and was making an 
estimate of what 1t would cost a vard to remove the dirt and do the 
work so as to know what amount we could pay the men to do it for; 
hed an idea that I could do it for about 12) cents a yard on the 
east end: figured that on about 10 miles of the east end. The other 
10 railes was pretty badly mixed; some of it was very bad and some 
of it very good ; some of it was nice and some wet work—very bad 
work: had an idea that it would cost, a good deal of it. 20 or 25 
cents a yard. We took a sub-contract for the whole of it, for the 
entire work, clear through, from MecGillis & Co. for 15 cents. It was 
the last davs of October or the first days of November that had the 
talk with Gregg, the engineer; had not seen him run his levels over 
the bank before the conversation, but I saw the stakes there after 
the men went over the road the first time. He went over the road 
the first time and leveled it up pretty fair, but did not get it just 
right, and then went on and set some grade stakes to work to; then 
he finished where he was not right before. Then [ asked the engi- 
neer if he had got it so the men would not have to fo over it again, 

and he said he had it so he would not have to fo Over it 
18S again; that it was done. That is what he said to me when 

he told me that the work was done. Shaw’s profile showed 
5.744 yards LO be done on sections =o) and 1() for those two miles. 
and what they gave us for the work was 3,103 yards after Mr. Gregg 
told me it was finished. 


Counsel for plaintiffs offered the Falsey book containing the fig- 
ures copk d from the profile In evidence; which evidence was objected 
to by counsel for defendant on the ground that it had not been prop- 
n was overruled by the court; to which 


: rly identified ; 
ruling of the court counsel for defendant then and there duly ex- 


cepted. 


The figures copied in said book from the profile were as follows: 


bdSu 


‘= 
ee) 
‘> 


7 


en 


—~——-_ 
 —— << 

- _ ~~ = 

~~ = <— 


WILLIAM A. 


which ob} Cul 


Section. 


—_— _ ~ —_— = 
—_— _—_——_—<- 
— _ - 
~~ «- ——_— = = 
-—-— —_— — = -_—— ~ 
- ~~ -— = 
— 
— - -——_—=— —-— ~ 
= ~~ ——— ee ee ee 
—_— ~ —— — 
a a —— == = — 
—— ————— 
-_- — ee 
_ and — 
—_ — _ —~ _ _ — 
_ ——_— ——— _ 
—_—- —_ ———_ ~ 
—_——-—-— eee ee — ee 
_—_ —— ee — - 
— est Se ee ere ee ee a 


MC GILLIS 


ee ee ee ee ee ee 


— ee ee ee ee eee ee eee ee ee 


_—« 


_— — ere ere ee er rrr ee ee ae 


a 


—— + = -— — — = — — = ~~ —- ee = ee oe 


~-_—— = ee re re ee ee ee eee eee ee eee ee eee ee 


Excavation. 


~ 


‘ubic 


Er AL., 


L4. 


‘) 


&C. 


yds. 


aN 


‘> 
) 


6 


—__=—_-—_-.--— — — — = 


Cubic } 
564 


>) «> 
o.oo. 


4 675. 


1,03 
2,186 
1,37 
1,441 
18582 
7.069 
2,192 
S34 
1767 
2.305 


291 


103 


Embankment. 


'ds. 


104 THE WESTERN AIR LINE CONSTRUCTION CO. VS. 


Section Exeavation. Embankment 
Cubic V'ds. Cubic ds. 
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A Snes ee Seen eens HPO 4 400 
19] JoserH EK. YounG, a witness for plaintiffs, testifir d, among 


other things, as follows: 


Amacontractor. (Defendant’s counsel admits that the witness had 
a cood deal of CX pv rience and had been engage d in railroad work 
for 20 years at least.) Have had to do with the case of dressing up an 
old railroad bank or earth-work that had stood for ten or eleven 
years ; have never been over the line of the road in question, but | 
know something of the country generally ; have crossed the line at 
different points, ay 

©. Now, in a case where a new road was built over that old work 
standing, say, for eleven years, and the work is done and the cross- 
section notes and level books and everything are all destroyed—now, 
how would you ascertain the amountof new work there was in that 


bank ? 


Objected to on the ground that the question does not describe the 
case at issue; which objection was overruled by the court; to which 
ruling of the court counsel for defendant then and there duly ex- 
cepted. 


— ‘l’o makean estimate of a new road upon an old road it ought to 
be done either of LWO Ways, to cress-section the bed for the earth- 
‘work to be done or carefully resurvey the ground and note the 
changes in the surface and where it was washed out. In ease this 
was done after the road was built and after the old work was covered 
up and you Waht lo ascertalll as near as you ean how much new 
work was done on the old bank I don’t know of any method that 
could be taken to doit. There would be only one way to measure it 
accurately. That would be to go over the work before anything. had 
been done and take a careful elevation of all the points where there 

were any changes in the surface, where there Wis any wash- 
192 out, and take acareful measurement of the washouts, and after 
it Was done tO go over if carefully, and the difference would 
be the quantity. In case the cross-section or field notes were incor- 
rect there would be no way of measuring it after the work was coni- 
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pleted without you had taken measurements before you commenced 
to work. 

On a level country you would lay down your centre line and take 
devels of the ground generally every hundred feet. If there were 
changes to be made between you would note those changes and take 
the numbers of the elevations between and set out your slope stakes 
and then you would have the width of the natural surface. If the 
slope stakes for the new work remained that would not make any 
difference. You would not make a calculation of the quantity from 
that unless you knew what there was between the stakes. In a case 
where it was a question whether there were 50,000 cubie vards or 
200,000 cubie yards after the work was done—and I knew nothing 
about the measurement beforehand, except that I had the slope 
stakes which were set there by the engineer of the new work—the 
approximate difference could not be ascertained for the reason that 
a man would not know what had been previously between those 
slope stakes. Suppose, for instance, the new stakes showed a fill of 
10 feet. there might have been a fill of 5 feet left of the old road, and 
the difference between the two a man could not tell unless he had 
known the state of the old road-bed there. Ina case of that kind 
| would Say if would be Impossibli LO ascertain. 

(). You would just simply give it up? 

A. Yoo: | night Yuess, but | could not tell exactly. 

©. lam asking you approximately an approximate estimate or 
ascertainment approximately of the number of cubic yards in a see- 
tion of one mile. 

A. Of course, you could estimate between stakes the number of 

cubic yards there were in a section if there had been nothing 
193 done; but, suppose it was new work, you could take the quan- 

tity and estimate between the stakes; but if part of it had 
been done before and you wanted to know what the difference was 
| don’t see how it could be done unless you had your survey made 
carefully 

Q. You are now talking about engineering work ? 

A. Yes, sir. With an old bank of that kind, in order to ascertain 
accurately how much work would be required to make out your 
original quantity or air quantity, you would, in the first place, put 
in center stakes and take the level of the center line and the level 
ut the slope and then note all the intermediate changes and take 
levels at all intermediate points where there were changes in the 
surface. I guess I have seen an old bank that has stood the length 
of time that this one did. | have been in the business of dressing 
up old road-beds a numberof times. In case the bank was not firm, 
but had been honeycombed, it would be difficult to make a cross- 
section of it in the beginning; it would be impossible without an 
unusual amount of care. I think probably the way to estimate it 
would be to estimate it in the pit from where it was moved, and not 
the embankment—that is, to cross-section the borrowing pit; but it 
would be very difficult to do-it in the other way. Usually the esti- 
mates in doing earth-work as shown by the original quantities are 
not sufficient; they are not equal to what is finally found to be nee- 

14—1253 
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essary to build the road. It is determined by estimate that the 
original estimates are suflics an The « | riginal quantity or air quan- 
tity is the amount required to fill in an imaginary line—the slopes, 
the bottom,and the top—and the engineer, in determining what the 
amount of the original quantity will be, does it by multiplyiug the 
length, breadth, and height together. In a given prismoid of cer- 
tain dimensions which, when multiplied together, show that it will 

contain 5,000 cubie yards it is ordinarily found that there is 
14 more than 5,000 cubie yards within that line. 

It isa sortof general understanding or plan of all engineers to 
allow SO much ior settling. You start out to make il solid road-bed, 
but in process of time the work settles and you make an allowance 
for that: that is the most difference there is between the original 
ee and the amount of work put in on the line of road, and 
most generally there is something for cattle guards and ditches to 
drain t the water off, and so on; bave In my experience, where earth 
was taken from a borrow pit, measured the borrow pits and com- 
pared the amount taken out with the original quantity required, 
and we generally allow 10 per cent. for the shrinkage. ‘The actual 
amount of ecu bie yards pul lth are ge nerally about LU per cent. more 
than the original quantities called for. 

Cross-examination : 
In the case of this road, where the old Plymouth and Kankakee 
road was partially graded in 1872 and the ae leftand in 1882 
Ageernsstay seen? of the road, as an en- 
gineer to prepare the road for laying I woul i run the center lines 
of the road and my grades; then I would put in my slope stakes 
and from. those grades tuke a measure of the present surface, and 
the difference between the two plus, say, 10 per cent. for shrinkage 
[ should eall an estimate of the work to be done. Assuming that 
the contract was let and the work commenced on the 14th of Sep- 
tember and it became nec Ssary about the middle of November to 
makea measurement of the work that had been done upon the line, 
if it were my own case [ would have aimed to measure all the work 
in that pit—that Is, yaa where the work was done and not in the 
en in the pit, where the work was taken from; that would 
be the better way. The next best way to make substan- 


? 
' 


me company Acta thy 


bank, 


195) ~—s tially accurate measurement of the wrens would be, before 
Ccotnmencing the work, to care fully take levels of the surface 
of the old —on the section I was going to make an estimate on, 


and after the work had been done, if it was built on the old stakes, 
| would take levels of it and see what had been done and I should 
take the difference and then add, perhaps, 10 per cent. for shrinkage 
With the original notes I could make substantially an accurate esti- 
mate of the amount of work done in that time,and with those notes 
when the work was completed I could make a correct measurement 
of the work done upon the road if I had done my work properby in 
the first place. It must be done in that way from the excavation or 
in the way I speak of in taking the exact surface of the old road 
and then calculating the difference between the old one and the 
finished one and then add something to that. I would not think it 
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would make very much difference about the old road having been 
honeyeombed by animals. If I was doing the work I should meas- 
ure it, and I would look over it when I made the original survey 
and make the estimate in my own mind. I think it would be diffi- 
cult to do it from an actual measurement . 


Redirect examination: 


If the old track was such that when | drovea team on it the horses 
would go through to their bellies | would have to make an approx: 
Imation of the amount required for shrinkage. I would either have 


to do it In that way or measure it inthe pit. I think the rule would 
be to measure it In the pit where the earth was taken from. 


196 JOHN ALLISON, a witness for plaintiffs, testified, among other 
things, as follows: 

Have helped to build two or three railroads—the earth-work on 
them principally; was in connection with Mr. Falsey principally. 
| took the contracts and he and Mr. 3! inechard did some ot the work. 
[ was oul with them occasional] and on pay day | would always be 
around to see about the men getting their pay. Ll went over the road 
Ith Septem bi r trom Mom nee on section one, then Cathe back Onto 
the road where it crossed the river again, rong further east about to 
section 25 or 26, and from there we followed the line to North Jud- 
son; walked over a good portion of it where I could. Part of the 
time I would drive and they would walk, and part of the time they 
vould drive and I would walk, and so we came back over the same 
route to Momence. The east twenty sections the old bank in the 
low part through the marshes showed only signs of an old road-bed, 
but it was washed out In some plac s: other places it seems to be In 
reasonable shape, but narrow, Hatt ned-out like: other places it 
seemed to be narrow and little cones in it. In this case my recol- 
lection Is there were some of them that had never been touched: if 
so, very little. ‘The most part of one or two, In particular, nothing 
had been done on. When I came back Mr. Falsey, Mr. Blanchard, 
and I had the profiles and the figures that were taken from Mr. 
Shaw’s cross-section. | saw Mr. Shaw and said Mr. Blanehard had 
told me that those were the actual qu intities that had roL lo be put 
in. He said, Yes. I replied it seemed it would be more than that. 
Shaw said, “ [It will never be no less nor no more: tiem will be the 


final quantities.” After that I took a contract with Mr. Gillis from 
the west end of 26 to the east end of 46, except 4,000 feet in Wolf 

marsh, in séction 51. | objected to that, as I came pretty near 
197 ~=—s getting drowned there. 


A iew davs before MeGillis \& Co. had quit on the CASL- 
ern end of the work I asked Shaw what time I should go over to 
get my pay. He said that I need not come until after the 15th of 
November; any time after the 15th of November. [ went up on 
the loth oO] November and saw Mr Shaw al his othice, “al Kankakee. 
He told me that they had paid McGillis and MeGillis had gone 
Upod the line LO settle W ith the men. went to \Vlomence and found 
that McGillis was about to quit work. I then went back to Shaw 
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and told him the situation on the line and he told me to go on with 
our work and finish it up. 

After we had got through as far as we did any work and quit I 
went to Shaw and he said he could me an estimate; that 
the men that [ had sublet sections to along the line were pressing 
for pay and they would sue me. I finally prevailed on him so that 
he went and saw General Drake; at any rate, word came back that 
he would vive me the figures of their estimate to set them down. 
General Drake would not let him give me the estimates. I did set 
the figures down showing the amount allowed after the first of No- 
vember until MeGillis quit and the work done after McGillis quit 


and until we quit. 


, ri’ Gs 
not friyt 


(Witness identifies the paper containing figures thatShaw gave him.) 
Counsel for plaintiffs offered the paper in evidence, which 1s in 
words and figures following, to wit: 


— 
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199 That and the October estimates were all that we ever had to 
show for the work he had done. It was pretty well towards 
the last of November when I| had this talk with Shaw and the 
figures on the paper were made; went over the road recently with 
plaintiffs’ counsel; part of the time on a hand car and, part of the 
time on a regular train, and compared the work as now done with 
profiles ; think | eould tel] the difference between the rise of a 
bank of six inches or a foot or three feet, as we were standing on 
the rear part of a car, going over at the rate we did. 
QQ. How did you find the road as now constructed with reference 
to cults and fills compared with those LWO profiles ? 


Defendants’ counsel objects unon the ground that there has been 

a great deal of work done upon the road since 1883, and that the 

track was being raised all the time in parts, and that the grade had 

been changed ; which objection was overruled by the court ; to 

200 which ruling of the court counsel for defendant then and 
there duly excepted: 


A. It seemed to be much higher. Only saw the road as we passed 
over it on the train. It was a mixed train. I didn’t say I could 
tell positively, but my impression was that the profile was wrong ; 
that there was more work there than the profileever represented. I 
noticed special cases where the train stopped. 


Counsel for defendant moved thut all testimony with reference to 
discrepancies between the profile and the work as he found it when 


he went over on the train be taken from the Jury as Incompetent. 


Cross-exumination: 


Went over the railroad about a week ago with plaintiffs’ counsel ; 
went from Kankakee to North Judson, and he met me at North 
Judson then we came back Lo Kankakee e: we met the witness Mur- 
phy and oth rs, who have been called here—farmers. | don't Suy 
that I condemned the protile before | started out on the rear 

platform of the car. I did think before I started on my 
20) return to Kankakee that th profile was not correct. I had 

some knowledge of the work before | went up there. I held 
in my hand the profile and sat on the rear platform. I was taking 
the best observation I could atthe speed we were going; could have 
done a little better if l had walked over the road. | haven't got ny 
pay as sub-contractor of MeGillis & Co. for the work done. I have 
sued MeGillis in another court. | have been told by plaintiffs’ 
counsel that | would get my pro rata of this recovery if there is any- 
thing got. J never was paid a cent for my work by MeGillis & Co., 
either for September or October. After plaintiffs had drawn their 
last estimate I followed MecGillis from Kankakee to Momence. Shaw 
told me that he had gone up the road, and I went up right after, 
bud didn’t find MeGillis. I think I found his book-keeper; don’t 
think I found Hogan there. They told me MeGillis had gone to 
Chicago, and I think Hogan had also. I don’t remember what 
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Taylor said. There wasa barrier there. I couldn’t get any 
202 money and could get no satisfaction. Shawsaid that he had 

paid MecGillis & Hogan, and directed me to them for my 
money. 

At the time Shaw showed me the profile at Kankakee with the 
figures on the margin estimating the amount of work I was surprised 
when he told me that the final estimate would not vary from those 
figures atall. Mr. Blanchard had told me what Shaw had said and 
[ thought he was mistaken. I expected, as an old railroad builder 
and contractor, that those figures were as near the approximate 
amount of work as could be made, and I let the work according to 
that statement. I can’t say that I was mislead by that statement, 
and I can’t say that I was injured byit. I letthe work. The state- 
ment contained in the paper introduced in the evidence of the wit- 
ness was only for November work. I haven't got the October esti- 
mate. I think MeGillis & Co. gave it tome. I don’t know what 
has become of it. I gave it to Mr. Falsey, or rather Mr. MceGillis 
gave it to him; Falsey was my partner. © 


208 Redirect examination: 


[ think I saw the statement said to be given by the engineer to 
Lindsey of five stations on section 28. I don’t know where that 
statement is, if Halsey turned it over to me. I tried to keep the 
papers altogether. If he did I don’t know what is become of it. I 
have made search for it and didn’t find it. As a member of the 
firm I have kept most all of these papers. My recollection is that 
the statement shuwed over 620 some yards; that is my recollection 
of it. 


PaTkick Fatsey, a witness for plaintiffs, testified, among other 
things, as follows: 


[am railroading most of the time; farming occasionally ; went 
over the line of the railroad some time in September before any work 
was done on it for the purpose of looking at it to see the country, 
and to see about what there was to do with reference to making i 
bed upon it. We went over the eastern 20 miles of it. I don’t re- 

member but what there was more or less work done on ail the 
204. road. ‘There was a lot of the road where cuts had not been 

cut through. After I had been over the road 1 came back to 
Kankakee and saw Mr. Shaw; Mr. Blanchard went with me. We 
went up to look at the profile. I asked Shaw some questions rela- 
tive to the work. The main point I wanted to know was whether 
the profile would be altered or not; it sometimes is; they make 
changes sometimes. I wanted to know in this ease. He said there 
would be no changes made in the work or the profile; it was just 
as it wasand just as it would be. I put the figures that were on the 
profile that we saw in a book that I had in my pocket. 

(Witness identifies the book, and says that this is the book, and 
that where it was open to witness by plaintiffs’ counsel the figures 
were put down for the different sections from the profile.) 
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Was not on the road while it was being built; helped to make 
the different contracts and let them to sub-contractors, farmers, and 
people along the road. I didn’t mean to say that there was 

no work done by the old company on the cut and in the 
205 sand ridge. I say there was a part of it undone and was 

not completed. With the exception of the very few spots, 
there had been more or less work done on the 20 miles by the old 
company; a number of places where there hadn’t been any work 
done. There was not a cut where a portion of it bad not been 
touched; the old surface had not been changed. 

Joun C. LANE, 2 witness on behalf of the plaintiffs, testified, among 
other things, as follows: 


Occupation, a carpenter; prior to 1582 did some grading on the 
Pan Handle road to the extent of about a mile. I had a contract on 
this railroad for grading on sections oY, 40, and 41; commenced 
work there on the 2nd day of October, 1552; had completed sections 
39 and 40 by the first of November; know they were completed be- 
cause Mr. Gregg, the engineer, said that they were completed; he 
told me so: com pleted section 41 about the 15th of November. All 

I know about the completion Is that they never came around 
206 andsaidanything to meaboutit. I worked to the grade stakes 

that they left me and left it; I don’t know whether they ever 
estimated itor not. Ilive at San Pierre. Sections 40 and 41 are right 
at San Pierre. After | left sections 39, 40, and 41 none of these sec- 
tions were afterwards raised or any work done on them before the 
track was laid by the construction company. ‘That was all the 
grading that was ever done on these sections. 

(). Will you please state the number of days work you did, first 
in October and then in November ? 


Which question was objected to by counsel for defendant; which 
objection was overruled by the court; to which ruling of the court 
counsel for defendant then and there duly excepted. 


Witness says that he kept all his time together; didn’t keep the 
time separate on each section ; that he worked 304 days altogether 
with shovelers and 55 days with teams and scrapers on the three sec- 
tions in October and November. It was pretty good earth to move; 

it was sand, allofit. There was a cut at section 39; there was 
207 a little fill there, about two feet and a half, and then a cut, 

about five stations. The biggest fill I had, I believe, was 2 
feet on east end of section 40. The cut was at the east end of 40, 
just after the road crossed the Louisville, New Albany & Chicago, 
going westward. The cut was deeper than the fill, and the fill was 
west of the cut, about ten stations. The fill was about 4 or 5stations 
in length. The highest point of the cut was 6 feet and ;°, , 1 think, 
and then it tapered down to 4 feet and 4; at the next station, and 
the next about the same. 
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Cross-examination: 


Some of the old bank, we had to dig a little off the Lop of it, and 
then there were other places where you had to put on a little ; took 
my contract of Allison & Co. 


Levi Hazcierr, a-witness for plaintiffs, testified, among other 
things, as follows: 


I reside at Momence and am a farmer; live about half a 
208 mile from the railroad in question ; lived there and saw the 
building of the old Plymouth & Kankakee Pacific railroad. 
Prior to September, 1882, had been over the road as far as San Pierre ; 
was never over the road east of the river, but three or four times up 
to the river. I had been over it every summer for eight or nine 
years hunting and rafting; went up by way of the road and came 
back by the river. The condition of the old bank from Momence to 
the river in some places was good; in others it was all gone so you 
couldn’t see it. Around Bull creek the bank was all good except 
the creek. Above Bull creek there was some of the grade gone. 
Then you go above the bend of the creek and there was four miles 
that was all gone. Ihave run right over the old road with a boat 
for three miles trom Sugar creek, east. Sugar creek Is seven miles 
east of Momence; have not been over the whole country ; down there 
at certain seasons of the year in a boat. There are some 
209° sandy ridges. Down near the swamp in certain seasons of 
the year, when the water is high, we can go anywhere in a 
boat. Itisa very low country. When I went over three miles of 
the old road in a boat was in July. It wasall under water for three 
miles. 


Redirect examination: 


When the water was low the grade itself was gone in places; not 
for three straight miles, but part of it—half of it or such a matter, 
where there was no trace of the old grade. 

(To defendant’s counsel:) The cut about four miles east of Mo- 
mence is not a deep cut, but it is a long cut. The excavation by the 
old company remained. There was a slight cut on that right at the 
east end; there was a cut of four inches. 


E.S. BLANCHARD, recalled for the plaintiffs, testifies, among other 
things, as follows: 


When Gregg told witness that sections 28, 29, 30, 39, and 40 were 
done he said that the others were nearly done, and 44 and 45 were 
all of them nearly done—not finished exactly, but nearly 

210 done. Section 37 required the most work to finish; on the 
balance there was but very little to finish them. There were 

no bridges put in. They raised some at the end where there are 
bridges, but very little; the grade was raised. 
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Cross-examination: 


Went over the entire twenty sections; the last time about the 13th 
or 14th of November. Allison’s forces were on the land then. 


[t was admitted by defemdant’s counsel that the statement of the 
five sections, if prepared by any of defendant’s engineers, might go 
1h) evide nce, 

The plaintiffs here rested their Cause. 


211 Be it further remembered that on the trial of said cause, 

after the defendant had introduced the foregoing testimony 
and rested, the plaintiffs, to further maintain the issues on their 
part, called in rebuttal the following witnesses, who testified respect- 
ively: 


WitiiamM McGI.is, who testified, among other things, as follows: 


I am able to state exactly on what day I got the estimate for the 
October work : it was the 9th day of November. I know because | 
came the next day and got my check; I got the estimate on one day 
and the check on the other. James Hogan handed me the estimate 
on the line. | got it on the 9th, some time in the afternoon, | 
think, and got the check the next morning | didn't say [ found 
Mr. Drake there. Mr. Shaw and young Drake told me that he left 
for New York that morning. I rol a Cr rtificate of deposit of the 
check from the bank; a deposit ticket when | deposited the check ; 
Pou ll at the bank on the 1Uth. | vot it from him yesterday. 

212 Defendant’s counsel states that there 1s no dispute about 
his cetting this draft on the 10th. 

Recollect distinctly when I had the talk with Shaw; went from 
there into young Mr. Drake’s room, and from there I went to the 
bank with the draft and de posited it 


Cross-examination: 


Don’t recollect any talk with Drake prior to the 9th of Novem ber 
in their office at Kankakee: had a talk with Shaw on the 10th; 
don’t recollect that I testified having a talk with Shaw and Drake 
relative to the amount of the measurements and the amount of the 
Ct rtificate that we re ceived. The draft was given to me on the LOth 
by voung Mr. Drake, at Kankakee. I do say that I had no conver- 
sation with Drake prior to the time when that draft was given rel- 
ative to the estimate. I do say that | had no conversation with 
Shaw prior to that time, because I didn’t know what the estimate 
was until the 9th, and never saw it until then. 


James McGituts, who testified, among other things, as follows: 


After MeGillis & Co. quit work in November I took a con- 
213 tract for section 19 in connection with Mr. Troxell; don’t 
just remember the number of cubic yards, but it was about 


]5—1255 


. 


4,500. There were two contracts that I had with the company; one 
with Fairchilds for sections 23, 24,and 25. On these three sections it 
Was estimated about twenty-seven, twenty-eight, or twenty-nine thou- 
sand yards; remember how the estimate compared.with the original 
quantities put down. The estimate that I got overrun the original 
quantities some five or six thousand yards on these sections. I think 
from four to six thousand yards on these three sections at least. 
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(‘ross-examination : 


The excess of the estimates reported over the original quantities 
was on four sections, 22, 23, 24, and 25; have not seen the estimates 
since; dont think my att ntion Was called to the fact before to-day 
since I left the work, and | make the statement upon my recollection. 
[ know that they overrun about that much. If [ could see the pPro- 
hile could prove it Thi re had been about aday and al hall 's work 


with a gang of men doneon these sections. We commenced 
214 on them some time In January or December and completed 


them about the middie of April; don't know how many estl- 
! 


mutes rece ve i: rece ived monthly estimates: commenced work in 
the latte I part of Dee hbiver and finished the early part of April. 


THOMAS IIoGAn, recalled on behalf of plaintiffs, testified, among 
other things, as follows: 


Remember about receiving estimate for the October work; was at 
Momence station, on thre platform, when | received it. | think it 
was Mr. Whitsell or Louis Shaw were there, one or the other, and 
gave it to me; kept it awhile in my pocket until some time during 
the same day, atter the arrival of the noon train, when | gave if to 
Me ( rillis, somewhere about (iold creek. On section five. ft was sevV- 
eral days before we quit work. I should think it was as much as a 
week or ten days before; somewhere about the 8th or 9th of the 
month that | gow It, am sure l didn’t keep it in ny pocket two 
or three days. 


215 And the defendants, to maintain the issues on its part, in- 
troduced the following testimony : 


l‘oster Hluddleston testified that he was a civil engineer in 188] 
and in) LSS? eChyage d On railroad construction. | cross-sectioned 7 
miles of the [ndiana, Lilinois AY lowa railroad east of Momence in) 
ISS1. I measured the center of the grade, and, at the proper dlis- 
tances for slope stakes and where there were irregularities in the 
surface, took immediate measurements in order to get the correct 
eontour of the surface. This work was done in the usual manner, 
according to the science of ¢ ngineering. Cross-section stakes were set 

at the time. I made all the hecessary notes for calculating 
216 = the amount of earth-work that would be required to bring the 
embankment up to the required grade. After I had made 
these notes I took them’to Kankakee and turned them over to Henry 
Shaw, chief engineer. 
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Robert Duncan testified thatin 18S2 he was engaged in the con- 
struction of railroads.. In the month of October, 1882, he was em- 
ploved by the plaintiffs as track superintendent and had general 
supervision of surfacing the track for the plaintiffs on the Indiana, 
Illinois & Iowa railroad from Momence east. By surfacing the track 
I meah that when the track is laid upon the grade we surface it 
by throwing in dirt between the ties, raising the track, and tacking 
the dirt under the tile to bring the track to the proper level. I com- 
menced work for MeGillis & Co. October Ist, ISS2, and worked until 
the Ist of November, 1882. I commenced laying track 200 yards 
east of Momence and laid about four and a half miles of track. The 

surface of the grade was very uneven. In a good many places 
217 ~—s the plaintiffs had done no work towards grading the old road- 

bed, any more than leveling it a little, just enough to lay the 
track. so that the track could be laid on the old grade In order to 
reach the sand pit, three miles east of \lomence, where we exp cted 
to get material and haul it upon the line with the construction 
train. Nearly all the track was laid on the banks below grade, 
and through two euts the track was laid on the grade. After we 
got to the sand pit we hauled the sand west from the cut on the road 
and threw it off along the track to widen the banks and to raise the 
grade. We were about ten days laying the track to the sand pits; 
saw Hogan, McGillis’ partner, at Momence the 13 or 14 of November. 
He told Shaw that if he was not given an estimate for track-laying 
he would put his men off the work; made no complaint about the 


eartb-work. 


k. M. DraKkE, a witness on behalf of the defendant. testified as 


follows : 


218 In 1882 I was president of the Western Air Line Construe- 

tion Company. I have been engaged in the construction of 
railroads since 1886. The defendant had a eontract for the con- 
struction.of the Indiana, [llinots & lowa'railroad and built about 60 
miles prior to the contract with MeGillis & Co. It was from Momence 
west to Streeter. | executed the contract for the construction com- 
pany. ‘The work was advertised and the bid of MeGillis & Co. was 
the lowest. 

Before the contract was let 1 had a conversation with MeGillis 
about the work. I told him it was important that the work should 
be completed by the Ist of January told him | thought his bid 
along a part of the work was low, and asked him if he thought he 
would be able to complete it within the time according to the speci- 
fications. He bid for the work separately, and Mr. Hogan, his part- 

ner, also put in a separate bid. Hogan’s bid was the higher. 
219 MeGuillis said that he and Hlogan together had about $10,000. 

He took Hogan in as a partner and they signed the contract 
together. In October I spoke to McGillis quite a number of times 
and told him that 1 didn’t think he had force enough on the work 
to complete it by the Ist of January, and urged him to crowd the 
work on those sections which were marshy and hard to do, and 
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urged him ve ry strongly to putona l; arger foree of men on the low 
sections, particularly sections 19, 31, 32. 15. and 16. [ told him it 
would be impossible to do the work in those marshy places after the 
rains had begun to fall. Aiter the Oetober estimate was made Mr. 
Shaw and Mr. McGillis together spoke to me relative to a certificate 
and said that MeGillis wanted the timber and lumber that he had 
purchased for bridges which was on the line to be included in the 
estimate. I told him we could not include that timber in the esti- 
mate until the timber was put in place. McGillis said he had 

bought all the timber and had got to pay for it and would 
220 ~—silike to have itin hisestimate. I told him we could only take 

it when put in place. He then had his October estimate. 
McGillis didn’t say anything at the time about his work being under 
estimated. He made no other request than that the timber should -be 
estimated. I saw MeGillis again about the 2Uth of November. He 
had then abandoned the work at Momence and his office was closed. 
Mr. Tavlor had charge of the office and I found him at Momence. 
When I got off the train about 100 men met me and demanded 
their pay for work done for MeGillis & Co. Tavlor told me he had 
commenced paying the men about the loth, and had paid out about 
$1,500 to the men, when he stopped paying. Ile said he told the 
men that he paid out all the money he had and that Hogan had 
some money and he expected it would be given to him. 

| saw the notice served upon the “pl: untiffs requiring them 

221 to put on a sufficient force to complete the work, and when 

they failed to do this | commenced organizing to complet 
the work. We let a few sub-contracts, not very many, but did the 
work mostly ourselves. We sublet the work for sections 19 and 20 
on January 17, 1883. On December 14th we sublet to Fairchilds 


& Co. sections 22, 23, 24. and 25, inelusive: also another, January 
15, for sections 3] and 32. The balance of the work was done vy 


the construction company, but | ean’t state now the ; mount of work 
SO performed. We did most of the work with trains. These con- 


tracts were let at the lowest and best figures we could get, and the 
work Wis all completed as economically as oe | made the 
contract with Singleton for the grading on sections 15 and 16. This 


contract was made Jan’y 15,1885. I had a conversation with Sin 
gleton relative to this work in Oct.. 1SS2. | told him that ] had ho 
objections to making a change in the line, but that he must 

222 secure the right of way first No contract was made between 
‘ Singleton, MeGillis & Co. and the construction company for 
a change of line or for a Hew erade across those sections in October. 
The contract was made in January, the construction company agree- 
ing to pay Singleton’s company $5,000 for the grading, and this 
amount was paid to Singleton by the Western Air Line Construc- 
tion Company. it eost the construction company to complete the 
work after the abandonment of the plaintiffs about $30,000 above 
the contract price. The entire work cost us about $30,000 more than 
it would have cost us under the contract with the plaintiffs. The 

contract with the plaintiffs was 20 cents a vard for the earth-work 
The work that they performed before the abandonment of the con- 
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tract was mostly light work, leaving the expensive work to be com- 

pleted. It cost us to complete this work about 35 cents per cubic yard. 

It eost us for track-laving about $550 a mile instead of $400, 

223 the contract price with MeGillis & Co. The bridging cost us 
about $1,000 less than the contract price. 

I met McGillis after he had abandoned the work and said to me that 

he.and Hogan didn’t get along together; that Hogan went off and 

didn’t come back; that Hogan had drawn money out of the bank 


a 
‘ 


and retained and had gone away with a large amount of it. 

[ heard no complaint about the October estimate until I saw it in 
the notice served Upor the cotn pany, 

MeGillis did not personally complain of the estimate until after 
the commencement of this suit. Ihave no knowledge that either of 
the plaintiffs nor that any one representing them requested a re- 
measurement of the work. I never heard of such a request. 

Cross-examination : 
I was at Kankakee early in January and heard that engineers 
were on the line measuring the work. Ithink I organized the con- 
struction company, made up the syndicate in New York, and 
224 prepared the papers for the corporation. I had no interest 
In the railroad cosmpany until the contract was made for the 
construction of the line with the Western Air Line Construction 
Company. I was not an officer of the railroad company. J. D. 
Harvey was its president and Governor Merrill, of, lowa, was one of 
the directors. Mr. Holt and Mr.Speis, of New York, were directors. 
Governor Merrill first brought the matter to my attention. When ] 
had that conversation with Singleton in October I had no interest 
in railroads, except as contractor. The construction company was 
to receive its pay in steck and bonds for the construction of the 
road. [t did not have all the stock and bonds. I was not over the 
entire line before the contract was let to plaintiffs. Mr. Shaw went 
over it and reported the condition of the line tome. In Iny conver- 
sation with MeGillis | told him | thought if would take at least 
$10,000 to enable him to carry on his work and meet his bills and 
pay-roll. 
I told him I thought 20 cents a yard was very low for the 
225 ~—searth-work. I told MeGillis all along in September and Oc- 
tober that I didn’t think he had force enough on the line to 
complete his contract. I saw McGillis several times in October at 
Kankakee and probably at Momence. 

On the 11th day of November, 1882, I think I was in New York. 
I was there alsoon the 15th. I was noton the line between the 11th 
and 15th of November. I did not personally pay out the money 
for completing the line after the 15th of November. My son was 
cashier and he signed the checks. 


Redirect examination: 


I was not an officer or director of the railroad company in Oc- 
tober or November, 1882. I was general manager of the completed 
part of the railroad prior to that time. I did not intend to say that 
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I saw McGillis receive his estimate. What I pretend to say is that 
Shaw was making up the certificate; that the amount was arrived 
at and they told him what the amount of the certificate was. I did 
not see the estimate until the estimate was made upon the certifi- 
cate. ) 


226 BLANCHARD was recalled by the plaintiff and testified as 
follows: 


At the time Allison Co.’s men quit work the engineers told me 
that five sections of the work sublet to Allison & Co. were entirely 
completed and the others nearly done; there was very little more 
work to be done. On the 15th of November Allison & Co. were 
entirely completed and the others nearly done; on the 15th of No- 
vember Allison’s force were still at work. 

We laid the rails below grade by the direction of the contractors. 
[ saw the plaintiff for a few moments on the 12th or 15th of Novein- 
ber, 1882, and was present at a conversation with Mr. Shaw. Mr. 
Hogan told Henry Shaw that he was going to quit work, and claimed 
that Shaw had not estimated all the work that he had done in Octo- 
ber. He claimed he had no estimate for the track laid, nor for the 

earth-work done on section 9, and said if he did not get an 
227 estimate on the track that he would quit. Mr. Shaw told him 

he was not entitled to an estimate on the track under his 
contract until he had 10 miles laid in accordance with the speecifi- 
eations. THe did not claim that he had not sufficient estimate for 
earth-work, except on section 9. I was at work for the construction 
company, and was on the line when Taylor went over the work with 
the engineers, remeasuring the work after MeGillis & Hogan had 
quit. l wasat work onsections 10 and 11. | worked about 100 men 
from November 21 to Dee. » or L. 


Cross-examination of Foster HuppLestTon : 


» was an old embank- 
een standing several 


I first went on the line in June. 1ISS1: ther 
ment on the line: looked as though it had b 
years, and was washed so that it was in a kind of an oval shape. 


Cross-examination of Ropnert DuncAN: 


[ had been over the road a short time before, to make an estimate 

to bid for the work. made an estimate for sommers and 

2258 Co. I madean estimate for the first twelve sections of the 
work; as near as [can remember it was about 30 cents per 

cubie yard for the earth-work and S600 for laving the track and 
surface-laying the same. When I commenced laying the work, 
MecGillis & Co. were patching up the old grade, leveling it down with 


men and serapers, on the sections 1, 2, 3, and 4. 


Jacos T. CLiIncer, ealled by the defendant. testified as follows: 


lam acivilengineer by profession. I was connected with the build- 
ing of the Plymouth, Kankakee and Pacific railroad. I had charge of 
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the earth-work on that line as an engineer, and the estimates were all 
made in my office. In 1880 I went over the line again; I was em- 
ployed to go over the line by Frank P. Hawkins to make an esti- 
mate of the probable cost of finishing the grade so that it would be 
sufficient to receive the ties. We quit the old grade In 1871; this 
examination was in 1550. 
229 A part of the old road bid upon—part of the old grade— 
ties could be laid on; upon part of the grade it was very 
good and other parts it was washed out. I went over the line for 
the purpose of estimating the probable cost of the work that would 
be necessary to make it ready for the ties. My recollection is that 
I estimated it would cost not to exceed $300 a mile, with the excep- 
tion of two miles that were washed out. I went over it again in 
1SS1 and could see but little difference or little change since 1580. 


Cross-examination: 


The old grade was built in the year 1871. From North Judson 
to San Pierre it was built up to grade, and part was not; from North 
Judson to San Pierre is six miles, and from San Pierre to Wolf Marsh 
nine. This makes 15 miles with the earth-work up to grade; then 
two or three miles were partially done. 


Henry M. Suaw, a witness called by the defendant, testified as 
follows ; 


230 [ was chief engineer of the Western Air Line and Con- 
struction Company at the time it built the Indiana, Illinois 
& lowa road. The entire line—cross-sections 1 to 46—was cross- 
sectioned before MeGillis & Co. worked. My assistants were compe- 
tent engineers and made reports to me; went over the calculations 
myself and know they were correct. 
MeGillis & Co. commenced work 15th September, 1882. Sections 
1, 2, 5, and 4 they filled in in places in the embankment where it 
had been tramped down by the cattle, but in the majority of cases 
they smoothed over the old embankment and laid their track on 
the old grade, After that they hauled dirt back from section 3 to 
surface and filled the track. In some places it was made a foot be- 
low the orade. The grade was never raised in those sections. The 
stakes they speak of were not grade stakes, but were substakes for 
the laying of rails. I went over the line in 1881 from North 
231 Judson to Momence. I went over it for the purpose of mak- 
ing a report to John Drake of the condition of the old road- 
bed. Must of the embankments were in a fair state of preservation. 
Of course the edges were rounded off and they presented a round or 
even surface on LOp. In inarshy places the embankments were 
nearly 0 sliterated, but still a line could be placed there very easily. 
I should judge there was 70 or SO per cent. of the work intact on 
that portion of the line. 
rom the condition of the old bank and cuts I know it would be 
impossible for engineers, after work had been done upon it covering 
up those banks, to measure it so as to tell the amount of new work 
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that had actually been done. This could not be done unless they 
had the original levels or cross-sections notes. These crossed-sec- 
tioned notes would show the original contour of the earth- 
work. They could not make caleulations -from the slope stakes. 
These slope stakes might show five feet of fill where there 
232 -was actually four feet of the old embankment left, and they 
would have no means of finding out the extent of the old em- 
bankment without the original cross-section notes, and this would 
be the same in.cuts. [I made the figures upon the original profile; 
they represent the quantities taken within the prisim of the road- 
bed—that is, the quantity between the slope surface and grade line 
as shown by the cross-section notes. These figures do not represent 
the entire amount of the work as it will be eventually completed. 
There will be the necessary side ditches or drainage, public and pri- 
Vate roud CTOSS1INGs, foundation beds, depot grounds, side tracks, ec. 
I never told Mr. Falsey or Mr. Blanchard that the figures represented 
the exact amount of required earth-work. Mr. Whitzel was my chief 
assistant engineer; Charles Miller had the division east of Momence, 
and Lewis Shaw had charge of the second division. They made the 
monthly estimates of work done by the contractors. These 
200 estimates were fairly made between the detendant and the 
contractors. I had no knowledge of collusion or fraud and 
there was none upon my part with the company in making these 
estimates. 

Neither General Drake or any oflicer of the construction company 
ever talked to me about the manner in which I should make these 
estimates or the amount that should be given. This matter was left 
entirely with me. The estimate sheet for the October work was 
given me ou the 3rd or 4th of November. I took it to Momence and 
pave it to Mr. ‘Tavlor, and MeGillis came to my office a few days 
afterwards. He was there on the 4th or 5th of November. The first 
thing lhe asked me was whether I had civen Allison iw Co. an esti- 
mate, and | told him no, and he said, “I shall not. I would not do 
it.” He would rather they would get their estimate from his 
office. He then asked me if I would estimate the bridge timber 
that he had purchased and were on the right of way. I told 

him I eould not do it under the terms of the, con- 
254 tract. He asked if I thought General Drake would advance 

him any money for that. I told him I did not know, but 
would ask him, and stepped into the General’s room and he came 
out and they had a conversation about the matter. He never made 
any complaint to me in regard to the earth-work before he quit 
work. I never said to McGillis that his estimate was not one-half 
what it ought to be. I never used that expression, but what I did 
tell him was that he had not a sufficient force to complete his con- 
tract by the Ist of January, and that he should have had twice that 
amount of work done by that time in order to complete his gon- 
tract. He said that a large force was going to work soon. He 
never claimed to me that | had under-estimated his earth-work or 
had acted fraudulently with him prior to the bringing of this suit. 
I left out of his estimates sections 15 and 16, as it was not work con- 
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templated in the contract at all. None of it was on the line and 

staked ont in cross-sections. All the papers connected with 
235 the work in the company’s office at Kankakee were burned 

in November, 1883. I saw Hogan, MecGillis’ partner, on the 
13th or 14th of November, at Momence, and he wanted to know why 
I had not given him an estimate for track-laying; told him they 
were not entitled to it; it was not brought up to grade, and that under 
the contract he was not entitled to an estimate for track laid until 
10 miles had been completed. Hogan said if I did not give him an 
estimate on the track he would pull his men off the work. ‘The 
men were pulled off that night. He made no claim as to the other 
work not being sufficiently estimated. 


Cross-examination: 


The estimates of the work done in October and the measurements 
were made by my assistants. They brought their estimates to my 
office and I then supervised them. I went over this line of road in 

May, 1881, at the request of General Drake. When McGillis 
236 and Co. quit work they had not brought sectional 2 and 3 

up to grade. [f the cross-section notes and level books of 
the original survey of the old bank had been destroyed there would 
be no way of appr-ximating the work that Is put on top of the old 
bank. If the slope stakes and the original grade stakes are still left 
standing, there still would be no way of approximating how much 
new earth had been put upon the old bank—no way to do this unless 
you dug 1) and discovered the old bank and recross-sections. You 
would have to be sure to get all the inequalities before you could 
accurately measure them. ‘There is no way of making the measure- 
ment unless you disclose the old bank. I have examined the notes 
made by Devore, Nelson, and Taylor; they are made in the way I 
should make them. They have taken the average of the slope-stake 
heights, which is an incorrect way of finding the center height. They 
have taken the average ol the slope-stake heights to find the centre, 

which isan incorrect way. It will make the center height too 


237 much. In making the monthly estimate- we generally aim to 
make them liberal—liberal to the contractor. Iam notin the 
employ of either — railroad or the construction company. I am liv- 


ing permanently at Chattanooga. There is no arrangement by which 
I am to return as chief engineer, and there has been no talk of that 
kind. ‘The profile was intended to show the elevation right at the top 
of the old grade. If the side of the old grade were sliown that profile 
would show over It. 


The defendant then called John K. Crosswell as a witness, who 
testified that he was a civil engineer and had been since 1850, en- 
gaged in the construction of railroad work and other work connected 
with the profession. 

I was over the old road-bed between Momence and the State line 
in 1880. ‘To let this work of repairing the old road for the super- 

structure it would be necessary first to cross-section the work, 
238 if they wanted to get it with any accuracy; there would be 
l6—1253 
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no difficulty in getting at the quantity with accuracy, although 
it would be more tedious than the new work. I was called on by 
the construction Con pany to measure the work about the middle of 
November, 1882. I first required all the engineer notes and cross- 
section notes, profile and field books, SO that | could get at the origi- 
nal surface and also the eriginai quantity; these were furnished 
me. I had everything in connection with the land that I could 
conceive of that would enable me to measure the work. [ measured 
first twenty-five sections from Momence east; I had with me as assist- 
ants Carl Miller, O. C. & Jas. Whitsell, & two men hired at Momence— 
five tosixmen. i measured the new work done by MeGillis & Hogan; 
it did not include the original work ; it did not include anything em- 
braced intrack laid. I took notesand made my computation after the 
measurementand returned all the notes,original measurements, 
250 estimate, and the cross-section notes to the company at its depot 
building in Kankakee. I had one copy that I retained my- 
self of my work. I know that the depot building was afterwards 
hurned. My measurement included all work done by the plaintiffs 
up to November 15. The total clearing Was SIX acres and Too of an 
acre 5 Go of an acre was allowed for clearing prior to November 
Ist, so that after Nov. Ist there was ;4)55 acres of clearing. Three sta- 
tions of grubbing allowed after Nov. Ist. The total amount of 
earth-work allowed to Nov. loth was 35,987 cubie yards. There. had 
been allowed to Nov. Ist 26,6258 cubie vards, so that would leave, as 
done in November, 9,509 cubie yards. The total amount of piling 
in place Noy. lo was 5,670 thousand feet; the total amount of lum- 
ber in place, 75,524 feet, board measure. There had been allowed 
to ‘Nov. Ist, 56,416 feet; the amount during November, 18,908 feet. 
Total amount of iron, 3,551 Ibs., and allowed to Nov. Ist, 2,474 Ibs.: 
the amount furnished in November, 877 Ibs. ‘The total 
240 amount of track laid was five miles and ,°%3,; of this, 6,001 
feet I cail finished. I was engaged 10 days in making these 
measurements. Without the cross-section notes and other data 
furnished me the work could not have been measured at all. I 
don’t think any work had been done in the cut in section 4. I had 
seen the cut before, and I don’t think any work had been done in 
the prisim of the road. : 

[| made a measurement again of the whole line in October and 
November, 185838, after the road was completed. I used the same 
cross-section notes and levels as when I made my first measurement. 
The original quantity as shown by the profile was 188,851 cubic 
vards. The original quantity is the amount of work to be done. 
The amount of work actually done was 176,745 cubic yards. 

The witness here furnished a tabulated paper showing the amounts 
of work LO be done and the work actually done as testified to by 

him by sections. The same was introduced in evidence as 
241 the COpy made by him before parting with the original esti- 

mates, cross-section notes, and other engineering field notes 
to the defendant corporation, and is as follows: 
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243 The above papers were admitted in evidence subject to de- 

fendant making proof of the destruction of the original docu- 

ments from which it was compiled and made. The witness stated 

that it showed the total work done in each of the 46 sections and 
said that it was correct without any doubt. 

Total in sections 1 to 25, inclusive, 125,519 cubic yards; 


wie -~ <)> 


o6 to AG *« si . D3. 25 


+ * * 


* ¥ 


On the cross-examination the witness said that if the original 
figures and information given him were correct his measurement 
was correct. I have some knowledge of the correctness of the orig- 
inal measurements. We run continuous levels the first time and I 
checked up the original levels,so I know their through line of 

levels was correct. I had no means of testing the correctness 
244 of the general contour of the ground, except upon the basis 

of the measurements made and furnished me; I relied upon 
their accuracy. I made an examination of the original cross-section 
memoranda. I followed their computations and examined the 
mode of keeping their notes and examined them generally ; to a 
very large extent I trusted to their statement. I measured the cuts 
on the bank, but did not measure them.as borrow pits. I did not 
think that was included in the contract: understood these meas- 
urements and papers were made for the purposes of the suit and 
considered them valuable, and, as [ had no safe, put them in a 
market basket, together with the cross-section notes and field books, 
and delivered them to 'T. P. Shontz, and he and I put them in a 
cupboard in the depot building of the company. . 


On the redirect the witness said that he got his information from 
the notes, and not from what the engineers told him. ‘This 
245 is the only work I have done for the construction company, 


The defendant next called as a witness T. P. Shontz, who 
said he was superintendent of the Air Line Construction Company. 
The papers of the Western Air Line Construction Company con- 
nected with the building or construction of the road were kept in a 
basket in an unlocked cupboard in the train-niaster’s office in the 
building which we used as the general offices of the company, two 
stories high & 28 by 54 or 55 feet. The papers belonging to the 
engineering department were kept in the same place with the others. 
All of these papers were burned at the fire. Witness said he con- 
sidered the papers valuable and important. 


On cross-examination the witness said: They had a safe in the 
office, and the most valuable papers were in the safe; it was full of 


the general books and vouchers. 


I’, IX. Drake, called by the defendant, said that he was cashier and 
book-keeper, in 1882, of the Western Air Line & Construction Com- 
pany. ‘This witness also testified as to the loss of the papers 

246 connected with the engineering department, including the 
cross-section notes and other papers, which were burned at the 

fire; that the fire occurred January 17th, 1884, in the night time ; 
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that he did not know of it until the next morning; that the cross- 
section notes, field books, and other papers belonging to the engi- 
neer’s department were kept in the cupboard. ‘The building burned 
was an isolated building used as the defendant company’s general 


ofhces. 


The defendant next calied Oliver T. Whitsell as a witness, who 
testified that he was a civil engineer, and had had charge of con- 
struction work on railroads a considerable portion of the time since 
LSGS. 

In 1882 and’3 I was assistant engineer, and had immediate charge 
of the whole line between Momence and North Judson. My assist- 
aunts were Charles Miller, who had charge of the first 25 miles, and 
Robert Gregg, who had charge of the balance. I made ny reports 
to Henry Shaw and my assistants reported to me. The original 

cross-section work was done by ny assistants and reported to 
247 me. I examined this work and was satisfied that it was cor- 
rectly done and accepted it as correct. 

[ was over the old road-bed before any work was done. With 
those cross-section notes before me I could accurately measure all 
the new work done that was done upon the line, and could accu- 
rately measure all the work done by MecGillis & Co. up to the 15th 
of November. Without those cross-section notes I could not measure 
it; with the grade stakes and slope stakes all standing I could not 
accurately measure their work without the cross-section notes. | 
made a measurement of the work done by Allison & Co. 1n October. 
The amount was 25,408 cubic yards. About the 15th of November 
| measured this work again; they had then done a total of 39,047 
cubie vards. The amount done by them between the lst and 15th 
of November was 15,609 cubie vards. This measurement was accu- 
rately made. 

[ was with Croswell when he made the first measurement of the 
first 25 sections of the road; that measurement, according to the 

best of my judgment and knowledge, was accurate. The 
248 work done by MeGillis & Co. was the least expensive of 

the work; it was generally upon dry ground. I remained on 
the line, after MeGillis & Co. left, until February, 1883. The timber 
left by them on the line that was not in place was levied upon for 
the debts of MeGillis & Co. and taken away. I was present at 
a conversation between Hogan and Mr. Shaw relative to the October 
estimate. Mr. Hogan objected to the estimate because he had not 
been estimated anvthing for the track he had laid. He said he 
would abandon the work if the track was not estimated to him ; he 
did not make any objection to the estimate of earth-work. This 
conversation was at Momence, and was near the middle of the month 
of November, before he abandoned the work. When the iron was 
laid by the plaintiffs the track was not up to grade. They laid the 
iron so as to reach the sand cut, for the purpose of taking mate- 
rial for filling, by train. 

On the cross-examination the witness said he entered upon the 
work on the 4th of September, 1882. A line east of the river 
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249 was cross-sectioned after I went upon the work. There had 
been a preliminary cross-section work before. 

[ commenced cross-sectioning on section 19. ‘The work west of 
the river had been cross-sectioned before. ‘The measurements for 
the October estimates were made under my supervision. ‘They 
worked upon about thirty miles of the road in October. I only 
know the correctness of the measurement west of the river by the 
reports nade to me by my assistant,Gregg. I made my calculations 
from his figures. This estimate was completed along about the first 
of November. It was before the 9th, | think. The October esti- 
mate.was in my handwriting. I was over the entire work about 
the 15th of November. On the 15th of November there was not a 
single mile, from section 25 up to 46, inclusive, that was completed. 
I was with Mr. Crosswell on the west twenty-six sections of the road 
when he made his measurementin November. I had already meas- 
ured the east twenty sections. Allison & Company’s men were then 

at work. ‘The figures on the profile are only approximate 
250 figures or preliminary estimates, and 1f these figures are in 

excess of the work actually done that would not condemn the 
work of cross-sectioning. In case a contractor abandons his work 
partially performed, if it is to be relet, we go on and measure the 
work first—measure the amount to be done. By the measurement 
you can readily tell how much work has been done, and then esti- 
mate the amount necessary to complete the work. I came back and 
assisted Mr. Crosswell in his final measurement. The final estimate 
sheet of Crosswell is correct, to the best of my belief. 


The defendant then called us a witness C. A. Miller, who said that 
he was a civil engineer and had been since the Fall of 1880, and 
was employed by the Western Air Line Construction Company, un- 
der Mr. Whitsell, in 1882. I had charge of the first twenty-two 
sections of the lines east of Momence—twenty-two miles. I was 
upon the line all the month of October. I helped to make estimates 

for the ¢ lctober work. The estimate was made in the usual 
251 manner and was correctly made, and, so far as I know, was a 

full estimate of the work done. In thespring of 1882 I helped 
to cross-section a part of the line. This work was done in the usual 
manner, with the rod and level and tape, the grade line being our 
base line from which the measurements were taken. It was done 
for each station, and between stations wherever it was necessary ; a 
station is a hundred feet long. Wherever there was an inequality 
of surface 1t was shown. On my division there was not a single sec- 
tion of grading completed on the first of November. 


On the cross-examination this witness said he did the work of 
cross-sectioning very carefully; noticed all the inequalities; took 
measurements wherever the inequalities made it necessary. In 
making estimates of work done | always gave the contractor the 
benefit of the doubt; this was my rule. 
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Defendant next called Robert Gregg as a witness, who said he was 
a civil engineer, and commenced in the fall of 1880: he was 
252 emploved by the defendant in 1882; he was assistant to Mr. 
W hitsell. | had the east division, from section- 24 to 46, ne 
clusive; I assisted in cross-sectioning the work. Allison & Co. com- 
menced early in October. I made the measurements for the October 
estimate Be and return d tiie nn Lo \lr. W hitsell. To make this estimate 
we run our centre line levels, and from that computed the monthly 
estimates; this included all the work they had done up to the end 
of the month. IL helped Whitseli make the measurement after Mce- 
Gillis & Co. quit the work. about the middle of November: there 
Was nol then @ sSecuion Cc rp Le d Su that it could be received by the 
engineer 


The defendant next ealied Lewis Shaw as a witness, who testified 
that he was an engineer, and that he did his first work in 1867, and 
had been envuce i! acdily SiliCce ; Is now on the Chicago, Burling- 
ton and Northern road. I helped to do the final cross-sectioning of 


the road in April or May, 1882; this work was accurately 


200 done. 

The defendant next ealled F. X Longpre, who said he was 
a farmer, and resided at Momence. He was a highway comnmis- 
sioner in ISS2 | know the cut in seetion + this cut, before they 
commenced the new work, was used as a highway: the road was 


wide enough for two teams to pass; the cut was between four and 
five feet deep, and was about fifteen rods long; the track was laid 
through this cut about on I vel: Ith SOMMEC places it Was shoveled 
olf a little: Ley did not take out any dirt in the first cut. 


=? 


The defendant next called asa witness William Parish, who test1- 
fied that he was a tarme! ma owned the land linmediately south of 
ht of wav through the two sand cuts east of Momence: knew 
the condition of the road in 1SS2, before MeGuillis & Co. commenced 
work. The first cut was about twenty rods long and averaged 
about two feet deep; at the bottom it was about sixteen feet in width. 

The second cut was between 50 and 60 rods long and, on an 


? 
oo 
‘ 


204 average, about 5 feet deep. 

The defendant next called Edwin Fletcher as a witness, who 
said that he was time-keeper and paymaster on the work after 
it was abandoned by MeGillis & Co., and assisted In prosecuting the 
work from section 1 to 46 after MeGillis & Co. abandoned the work. 
[ paid the men every month; | have the vouchers here for money 


, 
i 


ne com- 
their 


/ ) ] is ‘ } . J ' ' } . . 
| P. Shontz was recalled and said that he looks | after t 
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The defendant paid for the completion of the work as follows: 


lor clearing cea ORO Ne RMIT dsr sn ni sal sais diigsia tienen duals ean S4oS 25 
earth-work uaa pre ae ae ocr ede, yea eee tee IS. 724 OO 
kor by} devine EE Oy Oe One Se ame ee ee L507 40) 
track-laying ee  , Pe 


The witness also made a computation of what it would. have cost 
the def ndant ror the construction of the work under the Met rillis 
& Co. contract as follows: 


oO $1793 40 
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The agvregate cost in excess of the contract price was B22) 25.95. 


On cross-examination, the witness said that the work was not com- 


‘> 


pleted until September, 1585. 


The defendant then offered in evidence orders issued by the plain- 
tifls in favor of their men for work done in October and November, 
amounting to $3,450, which was paid by defendant. 


Ilenry Shaw, reealled, testified that neither MeGillis nor Hogan, 
them, after the October estimate, made 


; 
_~ 


any request for a remeasurement of the work, nor did they request 


hor anybody representin; 


iit) LLisyn ection 0) fie la notes or cross-section notes. lle said he 
206 neither gave Whitzel nor other engineers special directions 
with reference to the measurement of the work for monthly 


estimates, and that he never received anY directions from the COli- 
struction company 


Il. A. Wheeler was next called as a witness by the defendant, and 
stated that on the 16th of November he made an inquiry for Hogan 
and MeGillis, but could not find either of them: that he then went 
up to Momence and went to their office and found Taylor avout 4 
o clock 1) the afternoon of that day and delivered to him the notice 
that lias been read in evidence. This was on the 16th of Nov., 
about 4 o'clock intheafternoon. I had a conversation with MeGillis 
and he said he received it from Taylor on the 17th. 


It Wis admitted by plaintiffs’ counsel that the evidence of Tavlor 
and Nelson at the former trial, as read to them on this trial by de- 
fendant’s counsel on these respective cross-examinations, was cor- 
rect. 
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The defendant then offered in evidence the October esti. 
257 mate, in the words and figures following : 


WesTerRN Arr Line Construction Company. 
OrricE AT KANKAKEE, ILLINOIS 
To W. A. MeGillis & Co., Dr.. for work & materials furnished on see- 
tions one to forty-six, inclusive, of Ind., Ills. & Ia. R. R. up to Nov. 
1, 1SS2, as follows: 


SS 
_ - 3 7: tal Description. Price Amount 
} th i yO if) val ka thew rk mandi, aaa a “a ih 117 “1) 
we o Vi€aring scan 2 — ? (Mt) ovo oo 
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14 P ven 30 39 50 
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Deduet LO} roeent : pat = : : : cau 1400 Ss] 
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\ ale S1O.U75 2 


I hereby certify that the above estimate, amounting to ten thou- 
sand nine hundred seventy-five and ,*4, dollars, is correct. 
HENRY SHAW, 
Chief Eng eer 
Received from the Western Air Line Construction Company by 
Central Trust Company, treas. of construction, the sum of ten thou- 
sand nine hundred and seventy-five »7, dollars in full of the above 
account. 
Nov. 10, 1882. 
W. A. McGILLIS & CO. 


200 Also the September estimate of work performed under the 
contract in the month of Septem ber. of the same form and 

character, showing S974 ecubie yards of earth-work. 672.1000 feet of 

lumber in bridges, amounting in the aggregate, $1,813.28, which 

Was receipted by the plaintiffs. 

The defendant here rested. 


The plaintiffs recalled the plaintiff MeGillis, who testified that he 
received his October estimate on the 9th of November and got his 
check on the 10th. 
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259 [ did not see General Drake Of) the 9th Or 10th. | had ho 

talk with Shaw about the estimate at that time. | don’t recol- 
lect that | had any conve rsatvion with Shaw or Drake about the esti- 
mate prior to the Yth of November. 


Plaintiffs recalled Henry Shaw. Ile testified that the entire 
amount of work done by McGillis & Co. before they abandoned their 
contract was about 73.000 cubic vards, and it left 115,000 eubie 
yards to be done This was aft rwards done by the construction 
company. 

And this was all the evidence offered in the ease. 


260 Inasmuch asthe matters aforesaid are not of record in said 
cause the said defendant presents this its bill of exceptions 

and prays that the Site wna \ be siened ana sealed by the eourt, 
which is accordingly done this 20th day of October, A. D. 1887 
| further hereby certify that the attorney of the above-named de- 
fendant presented a bill of « YCepLOns in the above-entitled cause 
prior to the 20th of September, 1887, under a stipulation, which 


reads as follows: 


‘It is hereby stipulated by the parties to the above-entitled Cuuse, 
through their attorneys, that the bill of exceptions in said cause mav 
be filed on or before the ZOth of sept mber next (1SS7) as of the date 
of judgment entered in said cause. 

“Chicago, July 2, 1990/4 

‘JOHN S. COOPER, 
“AMY fy Pr. 
“EF. WALKER, 
“Alty for Deft 


The attorney of the plaintiffl- being present and objecting to such 
bill is pre Senile d. and that the attorneys for the respective Pearse $s, up 
to the time of the sig the above stipulation, had agreed from 
time to time for the extension of time in which to present and file 
such bill of exceptions; that thereupon plaintiffs’ attorney under- 
took to prepare and did prepare a transeript of the plaintiffs’ evi- 


nine oOo 


dence, to be embodied in said bill of exe ptions, and submitted the 
same to the attorn V for the defendant on the Lith of Sep- 
9G] tember, 1SS7: that on the Oth of September last and for 
some days prior and subsequent thereto | was absent from 
the city, the court not being in session; that upon mv return to the 


requesting to have it signed and sealed. At that date the plaintiffs’ 
attorney was absent from the city, and I directed defendant's attor- 
ney to submit the bill of exceptions as prepared to plaintiffs’ attor- 
ney for his approval; that on the 11th of October the bill was again 
presented to me, and, Upon the statement of defendant’s attorney 
that 1t was satisfactory, [ signed the bill of « xceptions and directed 
it to be filed as of the date of the judgment. On the 13th of October, 


being informed by plaintiffs’ attorney that the bill of exceptions 


city the defendant’s attorney again presented the bill of exceptions, 
j 


“yey 
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was not satisfactory, I directed the clerk to defer preparing the 
transcript of record until the parties could be heard, which was 
done. 

On this day, October 20, 1587, the attorneys for the respective 
parties appear and agree that the bill of exceptions as now prepared 
is correct, but said attorneys for plaintiffs object to said bill of ex- 
ceptions being filed. 

WALTER Q. GRESHAM, 


(‘ircuil Judae. 
26? B tl of Exceptions. 


And be it further remembered that, after argument by courisel, 
the defendant requested the court to rive the following charges, Lo 
wit: } 

The defendants respectfully request the court to instruct the jury 
that the plaintiffs’ evidence does not sustain their cause of action, 
and that they ‘should therefore return a verdict for the defendant 
for the following and other causes, to wit: 

First. The material averment in the declaration is the fraud of 
the defendant in the monthly estimates given plaintiffs for the work 
prosecuted under the contract in question. This charge of fraud is 
the very foundation of the plaintiffs’ cause of action and Is not sus- 
tained by the evidence. 

Second. If the plaintiff alleges fraud it must be clearly and satis- 
factorily proven,and the onus is upon him to prove his case as stated 
in the declaration. [If the fraud charged is not strictly and clearly 
prove d as it is alleged, there can be ho recovery. The evidence in- 
troduced by the plaintiffs does not impeach the monthly estimates 
of the engineers and fails to show that such estimates were either 
fraudulent or so grossly erroneous as to necessarily imply bad faith 
upon the part of the engin ers who made such estimates. 

Third. Under the contract the questions now in controversy be- 
tween the parties were, by the terms thereof, referred to the engi- 

neers, and their decisions were to be final and conclusive. 
263 These estimates have been furnished, and both parties, by the 

terms of their contract, are to abide by those decisions OF CS- 
timates, unless the evidence will clearly warrant the court in setting 
aside the estimates for fraud or for such gross mistakes as necessarily 
lnply fraud. 

[f the court shall refuse the preceding request then the defendant 
requests the court to withdraw from the consideration of the jury all 
the plaintiffs’ evidence of the number of teams and number of 
shovelers emploved by them in the construction of said road under 
their contract, and the estimate of the amount or number of cubic 
vards of earth-work that such laborers and such teams were capable 
of removing, for the reason that such evidence 1s vague, indefinite, 
and irrelevant and is wholly insufficient for the purpose of impeach- 
ing the verity of the estimates made by the engineers in charge of 
the work. 

The defendant also requests the court to charge the jury that in 
ascertaining the amount of work performed by the plaintiffs under 


154 THE WESTERN AIR LINE CONSTRUCTION CU. YS. 


their contract in the month of October they must 


first consider the 
estimates of the engineers in charge of 


the work as prim t facie evi- 
dence of the amount of work performed by plaintiffs, and that such 
estimates are conclusive of the amount of work so performed, and 
the plaintiffs are bound thereby, unless the jury believe from the 
evidence that such estimates were fraudulently made with the intent 
to deceive and wrong the plaintiffs, and the evidence of such fraud- 
ulent intent must be sufficient and conclusive. 
264 That the court also charge the jury that if from the evidence 
they should find that the estimates of the engineers for the 
work performed by the plaintiffs in the month of October were falsely 
and fraudulently m: vd » by the engineers for the purpos e of injuring 
and defrauding the pl: Lintiffs por the plaintiffs are not for this reason 
concluded by such estimates, they must also find from the evidence 
that the defendant, The Western Air Line Construction Company, 
or its authorized officers or agents colluded with sueh engineers and 
directed such false and fraudulent estimates to be made, or that thev 
had knowledge of such false and fraudulent estimates: otherwise you 
must find for the defendant; that the defendant is not bound or preju- 
diced by the fraudulent estimates of the ee unless it Mewsted 
such fraud or was a party thereto or had knowledge — 
Relative to the amount of work actually performed by the plain- 
tiffs before the abandonment of their contract, the court 1s wed rested 
to instruct the jury that the best and most certain evidence of the 
amount of work so pre rformed is evidence of the measurement of such 
work by competent and skillful engineers; that both parties have 
given evidence of the measurement of such work by engineers who 
are Witnesses upon the part of the respective parties; that the jury 
should also consider such evidence and reconcile the differences in 
the estimates of measurements of such engineers, if possible; that 
they should consider the times at which such estimates were 
265 respectively made; also whether each corps of engineers had 
before them the data from which they could aceurate ly make 
such measurements; that they should consider all the evidence rela- 
tive thereto, and that the jun ‘y should not consider as certain or accu- 
rate the measurements m: ide by the engineer of either party unless 
they believe that such engineers were furnished with such data as 
would enable them to make such n 


reasurements with reasonable 
accuracy; which instruction the 


said court refused to give to said 
jury and refused said requests, but, on the contrary, charged the 
as follows, to wit: 

GENTLEMEN OF THE JuRY: The plaintiff on the 6th day of Sep- 
tember, 1SS2, agreed in writing with the defendants to construct 
and in every respect complete the grubbing, clearing, and grading, 
masonry and timber work, including the furnishing of materials 
and all other things necessary to complete forty-six sections or miles 
of road-bed of the Indiana, Illinois and [owa railroad, and to pre- 
pare the same to receive the superstructure, and to lay 
surface the track. 

A schedule accompanied the contract as a part of it, which speci- 
fied how the contract was to be performed. 


jury 


_ line, and 


The defendant agreed 
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to pay the plaintiffs monthly for the work done and materials 
furnished on the certificate of the defendant’s engineer of the work 
done from month to month, less ten per cent., which was to be 

retained for defendant’s protection until the final settlement. 


266 The plaintiffs were to be compensated as follows: 

For a 
STUDS, 9OF TES Riccccccnnduntiiieitimeiniae 5 OO 
earth-work, per cubic yard ntti ibiieiialii teal te eeacciaiiel et 20 
excavation, loose rock, pos cubic Ee = e2e@ee eee qo 
timbers for cattle-guards, foundation of bridge abut- 

ments, per thousand, board meas. ....-. wiapaieii:) ae ae 
timber planks for trestle-work and piers, per thousand, 
DOG TN oo. oo em anna umn eee 27 50 

“ timbers, planks in cul verts, per thousand, board meas. 27 50 

‘piles, per lineal foot, including driving... ....-.---. OU 

“ Wrong Wee, PST POURS 2.00 cusincddnntinwioniaen U6 

, cast ” as stint iii I Ob 

éé 


laying, lining, and surfacing track, per lineal mile-... 400 00 
The contract costained the following clause: “ The work shall be 
executed under the direction and supervision of the chief engineer of 
the Western Air Lane Construction Company and his assistants, by 
whose measurements and calculations the quantities and amounts 
of several kinds of work performed under this contract shall be 
determined and whose determination shall be conclusive upon the 
parties, and who shall have full power to reject all or condemn all 
work or material which in his or theirfopinion do not fully conform 
to the spirit of this agreement, and the said chief engineer shall 
decide every q'| uestion which can or may arise between the parties 
in relation to the execution thereof, and his decision shall be final 
and binding upon both parties.” 
Shaw, the engineer, delivered to the plaintiffs a statement of the 
quantity and amount of the several kinds of work done under the 
contract during the month of October and for other periods. 
267 ‘There is some conflict in the evidence as to the date in No- 
vember when the October statement, was delivered to the 
plaintiffs. ‘This statement, showing — engineer's measurement of 
the work periorny d and the : Lmount di ue * to be ‘ome due the ‘re for, 
was binding on the plaintiffs, unless it was eel inaccurate or 
unjust to the plaintiffs or so clearly and grossly erroneous and un- 
just as not to be accounted for by mere error of judgment. The 
burden ison the plaintiffs to show by preponderance of the evi- 
dence that the engineer's estimates for work done and material fur- 
nished under the contract were wilfully too small, or that they were 
SO grossly Inaccurate and unjust to the plaintiffs as to necessarily 
imply bad faith. Absolute accuracy in measurement was not con- 
templated by the parties or required by the contract. Mistakes, 
however—I mean mistakes which would and did palpable and se- 
rious injury to the plaintiffs, if such are shown by the evidence to 
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have been made—should and did destroy the binding force of the 
engineer's estimate. 

It was insisted on argument by defendant’s counsel that even if 
the evidence showed that the engineer’s estimates were fraudulent 
that he acted as the-arbiter to both parties, and that the plaintiffs 
have not the right of action, because thev failed to prove that the 
fraud or TOSS mistake in the measurement was called to the atten- 
tion of the defendant, and that with knowledge of the facts it In- 
sisted upon the binding force of the estimates. If you believe from 

the evidence that the engineer’s estimate and measurements 
268 were wilfully too low or inaccurate, as I have stated, and that 

the plaintiffs for that reason abandoned the work and the 
contract and notified the defendant, then this action was not prema- 
turely brought. 

While Shaw, the chief engineer, by agreement, was made arbi- 
trator between the parties of all controversies arising under the 
contract, it will be borne in mind that he and his subordinates were 
in the service of the defendant, and that any fraud or mistake per- 
mitted by them against the plaintiffs would inure to the defendant's 
benefit. It is for the jury to say whether there is any evidence that 
shows or tends to show that the defendant or its president manl- 
fested a willingness, before or since the commencement of this suit, 
to correct any mistakes in the engineer’s estimates, if, in fact, mis- 
takes are shown to have occurred, wilfully or otherwise. The plain- 
tiffs are entitled to payment for all the embankment and excavation 
contained within the crade, slope, and surface lines of each and 
every section; but for excavation beyond these lines they are not 
entitled to payment. 

[f you find, then, that the plaintiffs have successfully met and over- 
thrown the engineer's estimates, you will return a verdict for the 
plaintiffs forthe amount of work done by them and materials fur- 
nished under the contract, less any sums which they received from 
the defendant from time to time in payment and less any outstand- 

ing notes or obligations of the plaintiffs which the defendant 

269 = acquired by purchase before the commencement of this suit. 

And if you find that the plaintiffs abandoned the work and 

the contract without good cause, and that the defendant in com- 

pleting the work was obliged to. pay out more money than the work 

would have COSL, according to the terms of the contract, if it had 

been faithfully performed, then the defendant is entitled on his 

counter-claim in the way of damages for the difference between 

what the work would have cost under the contract and what it 
actually cost. 

There was some controversy between the parties as to sections 15 
and 16. It was insisted by the plaintiffs that by a subsequent 
verbal agreement between them and the defendant, or the defend- 
ant’s president, that the grade was changed so far as sections 15 and 
16 were concerned. See, that is the place where the curve was 
changed, where the road was made straight, and where the plaintiffs 
had some contract with Gen. Singleton, whereby Gen. Singleton 
made the grade. If you believe from the evidence that a change of 
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that kind was made, as stated by the plaintiffs—that is to say, that 
Gen. Drake, representing the defendant, agreed to that change in 
the track, and if the plaintiffs, relying on that agreement, in good 
faith made the change, then they were entitled to pay for the work 
on that change in those sections just as if no change had occurred. 
It is proper to say, however, that that is practically eliminated from 
the case, as plaintiffs’ counsel admit that they were paid for the 
work done on those sections. 
270 You are the exclusive judges of the facts and the weight 
of the evidence. You may not be able to do exact justice 
between the parties, but by the exercise of your best judgment you 
can return a verdict to do substantial justice; more cannot be ex- 
pected in a case like this. 

If you find for the plaintiffs, the form of your judgment will be, 
We, the jury, find for the plaintiffs, and assess their damages at 
blank dollars. 

If you find that there is a sum due the defendants—that is to 
say, if you find that the plaintiffs were not authorized under the 
cireumstances to abandon the work and the contract, and that in 
contemplation of the work the defendant sustained damages, as I 
stated, then you will return a verdict for the defendant on the 
counter-claim, if the sum due the defendant exceeds the amount 
which was due the plaintiffs for the work actually done. You may 
retire, gentlemen. 


To which said instructions or charge of the court, and also its re- 
fusal to give the said instructions moved for as aforesaid, the said 
defendant now excepts. 

And the said defendant specially excepts to so much of said 
charge as instructs the jury that “ Mistakes, however—I mean mis- 
takes that did do serious and palpable injury to the plaintiffs, if 
such are shown by the evidence to have been made, should and did 

destroy the binding force of the engineer’s estimate.” 
271 The defendant also specially excepts to the following part 
of said instruction, to wit: 

“Tf vou believe from the evidence that the engineer’s estimates 
and measurements were wilfully too low or inaccurate, as I have 
stated, and that the plaintiffs for that reason abandoned the work 
and the contract and so notified the defendang, then this action was 
not prematurely brought.” 


And the defendant further excepts to the following charge, to 
wit: 

“Tf you find, then, that the plaintiffs have successfully met and 
overthrown the engineer’s estimates you will return a verdict for the 
plaintiffs for the amount of work done by them and materials fur- 
nished under the contract, less any sums,” &c., Ke. 


The defendant also excepts to so much of said charge as refers to 
the controversy between the parties to sections 15 and 16 and to the 
contract with Singleton providing for change of grade. 


18—1283 
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And the said defendant, excepting to said charge and ruling of 
the court as aforesaid, prays the said court to sign and seal this its 
bill of exceptions, w hich is done accordingly. 


Inasmuch as the matters aforesaid are not of record in said cause, 
the said defendant, Western Air Line Construction Company, pre- 
sents this its bill of exceptions, and prays that the same may be 
signed and sealed by the court and made a part of the record, which 
1S ‘accordingly done this 28th day of October, A. D. 1886. 

WALTER Q. GRESHAM. [seat] 


Endorsed: Filed Oct. 28, 1886. Wm. H. Bradley, clerk. 


272 Afterwards, to wit, on the sixth day of December, 1886, there 
was filed in said clerk’s office a bond in said entitled cause ; 
which said bond is in the words and figures following, to wit: 


Bond. 


Know all men by these presents that we, Western Air Line Con- 
struction Company, as principal, and Joel D. Harvey, of Cook county, 
State of Illinois, and Francis M. Drake, of Appanoose county, State 
of Iowa, are held and firmly bound unto William A. MeGillis and 
James Hogan, for the use of John 5S. Cooper, trustee, in the full and 
just sum of thirty thousand dollars ($30,000.00), to be paid to the said 
Wiiliam A. MeGillis and James Hogan, for use of John S. Cooper, 
certain attorney, executors, administrators, or assigns ; to which pay- 
ment, well and truly to be made, we bind ourselves , our successors, 
heirs, executors, and administrators, jointly and severally, by these 
presents, 

Sealed with our seals and dated this — day of November, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately a term of the circuit court of the United States in 
and for the northern district of Illinois, in a suit depending in said 
court between William A. MeGillis and James Hogan, for use of 
John S. Cooper, plaintiffs, and Western Air Line Construction Com- 

pany, defendant, a judgment was rendered against the said 
273 Western Air Line Construction Company for twenty-four 

thousand one hundred and sixty-five jy ($24,165.57) dol- 
lars, and the said Western Air Line Construction Company having 
obtained a record in said cause and filed a copy thereof in the clerk’s 
ottice of the said court to reverse the judgment in the aforesaid suit, 
and a citation directed to the said William A. MecGillis and James 
Hogan, for the use of John S. Cooper, trustee, citing and admonish- 
ing them to be and appear at a Supreme Court of the United States 
to be holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the 
said Western Air Line Construction Company shall prosecute its 
appeal to effect and answer all damages and costs if it fail to make 


iere 
ise ; 
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its plea good, then the above obligation to be void; else to remain 


in full force and virtue. 
WESTERN AIR LINE CONSTRUC-— 


TION COMPANY, [SEAL. } 

By GILES E. TAINTOR, Vice-Pres’t. 
FRANCIS M. DRAKE. SEAL. | 
JOEL D. HARVEY. a 


Attest: 
T. P. KONTS, Sec’t’y. 


Approved : | 
W. Q. GRESHAM, 
Circuit Judge. 


Endorsed: Filed Dec. 6, 1886. Wm. H. Bradley, clerk. 


274 Norrnern District or ILLINOIS, 8s: 


[, William H. Bradley, clerk of the circuit court-of the United 


States for said northern district of Illinois, do hereby certify the 


above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein Wil- 
liam A. MeGillis and James Hogan, copartners doing business 
under the firm name and stvle of MeGillis and Co., who sue for the 
use of John 8S. Cooper, trustee, are plaintiffs and Western Air Line 
Construction Company is defendant, as the same appear from the 
files and records of said court now remaining in my custody and 
control. | 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office,in Chicago, in said district, this 
fifteenth day of October, 1887. 

[Seal of Circuit Court U.S., Northern Dist. Illinois, 1855.] 


WM. H. BRADLEY, Clerk. 


275 Unitrep States oF AMERICA, } : 
+ . * . . , Se 
Northern District of Illinois, § 


The United States of America to the judges of the circuit court of 
United States for the northern district of Illinois, Greeting: 


Because in the record and proceedings as also in the rendition of a 
judgment of a plea which is before you in said circuit court, be- 
tween William A. McGillis and James Hogan, copartners, &c., plain- 
tiffs, and Western Air Line Construction Company, defendant, in an 
action of assumpsit, a manifest error hath happened, to the great 
damage of the said Western Air Line Construction Company, de- 
fendant, as by its complaint appears, and it being fit that the error, 
if any there has been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be given therein, that then, under your 
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seal, distinctly and openly, you send the record and proceeding: 


aforesaid. with all things coneerning the Same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington, on the second Monday of October, A. D 
1SS87, in the Supreme Court to be then and there held, that, thr 
record and proc edines aforesaid be ing Inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and acc rding to the law and custom ol the United 
States should be done. 

Witness the Ilon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this elohth day of October. in the vear 
of our Lord one thousand eight hundred and eighty-seven, and of 
the Ind pend nee of the Unit d States the 112th year, 

t of Cir tf t U.S., Northern Dist. [lh is, 1855.] 
WM. H. BRADLEY, 
(Clerk of the Cireuit Court of the United States 
for the Northern District of Illinois. 


[ Endorsed :] Supreme Court of the United States. Western Ait 
Line Construction Company, plaintiff in error, vs. Wm. A. MeGillis 
and James Hogan, copartners, &c., defendants in error. Writ of 
error. Copy deposited in the clerk’s office of the U.S. cireuit court 
for northern district of Illinois for use of defendants In error. 


276 Unirep STaAtTes OF AMERICA, pee 
No dita } District ot [llinois. } =" 


To William A. MeGillis and James Hogan, copartners, &c., Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme court of the United States to be holden at Washington on the 
second Monday of October, A. D. 1887, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
for the northern district of Illinois, wherein The Western Air Line 
Construction Company is plaintiff in error and you are defendants 
in error, to show cause, if any there be, why the said error mentioned 
should not be corrected and Sy edy justice should not be done to the 
parties in that behalf. 


Witness the Hon. Walter Q. Gresham, judge of the 7th judicial 
circuit, this elghth dav of October, in the year of our Lord one thou- 
sand eight hundred and eighty-seven. 


| WALTER Q. GRESHAM. 


4 
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Srate or ILLinols, |... 
County of Cook, } rele 


Lincoln Brooke, being duly sworn, says that he duly served the 
within citation by delivering a true copy thereof to John 8. Cooper, 
attorney for said defendants in error, on October 13th, 1887. 


LINCOLN BROOKE. 


Subscribed and sworn to before me this 21st day of October, A. D. 

1887. 
f Notarial Sea! of Eug ne a Ryan, Cook County, Ills. ] 
| EUGENE T. RYAN, 
Notary Public. 

Endorsed on cover: N. IllinoisC.C.U.S. No. 1283. The West- 
ern Air Line Construction Company, plaiutiff in error, vs. William 
A. McGillis and James Hogan, copartners, &c. Filed October 24, 
1857. 
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IN THE 


Supreme Court of the dnited States, 


OCTOBER TERM, A. D. 1887. 


No. 1283. 
ee ee eee 


THE WESTERN AIR LINE CONSTRUCTION COMPANY, 
Plaintiff in Error, 


c's, 


WILLIAM A. McGILLIS and JAMES HOGAN, COPARTNERS, <c., 


Defendants in Error. 


Serie cit din 


In Error to the Circuit Court of the United States for the Northern District 
of Illinois. 


MOTION TO VACATE SUPERSEDEAS. 


JOHN S. COOPER, 


ATTORNEY AND COUNSEL FOR DEFENDANTS ITN ERROR. 
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THE WESTERNS AIR LINE CONSTRUCTION COMPANY, 


Plantifi in Fervor. 


WILLIAM A. MeGILLIS and JAMES HOGAN, COPARTNERS, &c., 


Defendants wn ervey 


ee eee 


In Error to the Cirenit Court of the United States for the Northern District 


of Illinois 


MOTION TO VACATE SUPERSEDEAS. 


And now come the defendants in error in the above 
cause, by John S. Cooper, their attorney and counsel, and 
move the Court to vacate the supersedeas in the above 


cause, or for an order declaring that the appeal bond filed 


by appellant in said cause does not operate asa supersedeas : 


because the writ of error was not sued out or served 
within sixty days after the rendering of the judgment en- 
tered and complained of in said cause. 

Joun S. Cooper, 


Altorney and Counsel for Defendants in Error. 


on 
avila, 


supersedeas, etc., made on behalf 
defendants in error. 
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No. 12833 
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THE WESTERN AIR LINE CONSTRUCTION COMPANY, 


Plaintiff in Error, 


WILLIAM A. MeGILLIS and JAMES HOGAN, COPARTNERS, Ac., 
Det lants ian firvos 
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STATEMENT OF FACctTs. 

On May 6, 1886, at the adjourned May term of the 
Circuit court, after the regular December term, 15355, a 
verdict was rendered by the jury in favor of the defend- 
ants in error. 


(Rec., p. 45.) 


May 19, 1886, plaintiff in error filed a motion for a 


new trial. 


| Rec.. p. 54-) 


( 7 } . 
October 28, e adi October term of 
‘ e] } | ‘ : } - . 
the COU! atte rie eu Puli (Tt). Liye mowuon for al 
€ : ‘ ] ] , . a & ‘ ] or \ 
new trial was overrule vy the Court and judgment 
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October S. r8S87. the writ of error was sued out by 
: | ] } 1 } } ; }. 
plaintiff im error and lodved with the clerk of the Cuircult 


court tor detendants in error. 


Octobs r S. 1587. the citation to defendants in error 


was issued. 


‘ — ] 1 Se . ‘ ° } 1. 
October f3, 19907, the citation was served upon the at- 


tornev for the defendants in error. 


(Rec., p I41.) 


October 20, 1557, a bill of exceptions covering excep- 
tions taken by plaintiff in error upon the trial in the mat- 
ter of admitting and excluding evidence was signed by 
the Circuit Judge. 


(Rec., pp. 
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From the above statement it is clear that. wh 
judgment complained of by the plaintiff in error was ren- 
dered on the 28th of October, 1886, and the appeal bond 
Was eEXC( uted, ipprove d and filed on Dec ember 6, 1550, 
yet no writ of error was “served,” or even sued out 


* Bas ; : ~ = : Ty — .y* | : 5 iss 
** WILNIN SIXL\ days. undavs exclusive, afte tii renael 


* 
‘ing of the judgment ¢ plained of,” as required \ 
secuion 1,007 of tl Revised Statutes, in order to mal 

such writ of erro YC SCACAS When the Lp pr ll bond 
was filed on Dec rSS6, no writ of error had been 
served, by dy rey COD thereof in the clerk’s offic 
It was not even d out until October S. 1557, nearly 
year thereafte With the record now before the Court, 
showing the above state of facts, it 1s submitted th 
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‘ We are therefore of the opinion, that, under the law 
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The decision of this Court, in the above cause, has not been 
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The motion of the defendant in error is to vacate the super- 
sedeas in the above cause, or for an order declaring that the 
appeal bond filed by appellant in said cause does not operate as 
a su persedeas. : 

On the 6th of May, A. D. 1886, the jury returned a verdict 
in favor of the plaintiffs for the sum of $24,165.57; the motion 
for new trial was overruled and judgment entered upon the 
verdict October 28, 1886. On the 6th day of December 
following the defendant appeared in open court and presented 
its bond in the penal sum of $30,000 with proper security, and 
also presented its bills of exception, and moved the court that 
said bond be approved, and that the bills of exception be signed 
and sealed for the purpose of perfecting the removal of said 


cause to this court for review To this motion John Ss. Coop- 


er, for whose use said cause was prosecuted, and who ts also 
attorney of record for the defendant in error, appeared and 
asked for further time to consider the bills of exception, stipu- 
lating that no advantage should be taken by the defendants tn 
error as to time. The bond is in the usual form of bonds that 
are to Operate as a supe) sedeas, and recites that judgment was 
rendered, that the record in said cause had been filed in the 
office of the clerk of said court to reverse the judgment in the 
aforesaid suit, and that a citation directed to William A. Nle- 
Gillis and James Hogan for the use of John S. Cooner, trustee, 
had also been granted by the court. The bond was filed, but 
the other proceedings in said cause necessary to its removal 
were deferred at the request of the counsel for the defendant 
in error. The bond is recited in the transcript of record, page 
135; and the facts connected with such proceedings are 
brought to the attention of the court by the affidavit of counsel 
for the plaintiff in error. Further proceedings in court were 
delayed at the request of the counsel for defendant in error un- 
til July, 1887, and then by further stipulation until the 2oth of 
September following. Both bills of exception were signed by 
the judge of said Circuit court on the 20th day of October, A. 
D). 1887, and one filed at that date, and the other wane pro tunc 
as of the 28th day of October, A. D. 1886, that being the date 
of entry of judgment. The Circuit court judge appended to 
the usual certificate October 20, 1887, a special certificate 
reciting a part of the facts that do not appear of record. 
(Transcript, page 132.) In this certificate it appears that the 
attorney for the defendant presented a bill of exceptions in 
said Cause prior to the 20th of September, 1887, under the stip- 
ulation, also that the plaintiff’s attorney was present and objected 
to such bill as presented, and further recites that the attorneys 
of record by stipulation had agreed from time to time 


for extension of time in which to file and present bills of 


exceptions; that the plainutt’s attorney undertook to prepare and 
did predare a transcript of the plaintiff's evidence to be embod- 
ied in said bill of exceptions, and submitted the same to the at- 
torney for the defendant on the 17th of September, 1887; that 
on the 20th of September and prior thereto the circuit judge 
was absent from the city, the court not being in session; that 
the bill was signed on the rrth of October in the absence of 
plaintitl’s attorney, and that on the 13th by request of such at- 


torney the circuit judge directed the clerk to defer preparing 


, * 


the transcript of record until the pirties ¢ yuld be heard. On 
pe ired and agree | to the bill 


the 20th of October the parties aj 


- 


of exceptions, but plaintith’s attorney objected to the filing of 


a 


the same. It is apparent from the record that the proceedings 
were delayed by stipulation, agreement and afhdavit, and also by 
the absence of the judge, from the 6th of December, 1536, when 
the bond was filed, until the 20th of October, 1837. It is ad- 
mitted that the bond filed was conditioned as in cases where 
the bond Operates as a supersededs, an ithe same was appr ved 
by the circuit judge, but it is insisted that ‘writ of error was 
Dy the circuit judge, Dut it is in that tne writ ot error was 


, 


not sued out in apt time, or within sixty days from the date of 


’ 


the judgment as required by statute, and that therefore such 
bond does not operate aS a Sul rsedeas 

Kitchen v. Ranlauf, 93 U.S., page 86, is the only authority 
cited in support of the motion. In that case a decree foreclos- 
ing a mortgage was entered on the 6th of June, 1875, and 
for the sale of the property on the 2d of October tollowing. 
No apneal from the decree or any part of it was prayed in the 
court below by any of the defendants, but on the 29th of Sep- 
tember, 1876, the appellant filed his petition for an allowance 
of the appeal, and for a supersedeas, both of which were allowed 
on that day by the associate justice. Motion was made to 
vacate the order allowing the supersedeas. More than sixty 


davs had elapsed after the entry of the final decree before the 


hond was filed or the citation issued, and before the order for 
the supersede as was entered. This court sustained the motion, 
holding that under the law as it then Stood, that the service of 
a writ of error tor the pe rlection ot an appeal within SIXLY day Ss. 
Sundays exclusive, after the rendering of the judgment was an 
oe ann YE in this case 
indispensable prerequisl e (Oo tne su pr } sede ds. n this case noth- 
ng had been done by the appellant towards perfecting the re- 
moval of the cause to this court for review, untl after 
the expiration of the = statutorv. time, but in the case 
at bar. «the bond iled | the ‘cessary steps were 
cl Dar, - the ond Was THHeG, An le necessary Steps were 
tuken by the plaintiff in error to perfect the remov- 
al of the cause within the time prescribed by law. Che 


} 


plaintiff in error was guilty of no default in the premises, but 
on the contrary the delay in filling the bills of exception, and 
suing out the writ of error, and the service of the citation, was 
at the request of the defendant in error, and for his accommo- 
dation, and in his interest. Section 1,000 of the Judiciary Act 
provides that every justice or judge signing a citation on any 
writ of error, shall take good and sufficient security that the 
plaintiff in error shall prosecute his writ to eftect, and if he fail 
to make his plea good, shall answer all damages and costs, 
where eNXOEC ution 1s to be stay ad. The bond 1) this case recited 
that citation was issued, but it appears as a matter of fact that 
the citation with other necessary proceedings, was delayed at 
the request and under the stipulation of the defendants in error, 


and their counsel. 


Tiernan v. Booth, oth Bissell, 499, was an application for a 
writ of posession in execution of a judgment entered by the 
Circuit court of this circuit. Judgment was entered on 
the 13th day of December, 1879, but citation was not signed 
by the judge until the 4th day of September, A. D. 188o. 
The learned judge refused the motion and in his opinion Says: 


« The practice in this circuit has usually been, upon the execu- 


“tion and approval of a suthcient bond, and the issue of the 
‘ citation, to treat a writ of error as a supersedeas without any 
‘express order of the court or judge. It is generally under- 
“stood between parties and by the court, that the bond that 1s 
‘offered, being sufficient in amount, and the security adequate, 
“is intended and does operate as a supersedeas. If that is so 
“understood by the counsel and the court, no application is made 
‘‘for an execution, or a writ of possession, as the case may be; 
“and therefore no order is generally entered in such cases.” 

After reciting the facts, the learned judge continues: “ It will 
“be seen from this statement that if the plaintiff 1s entitled to a 
“ writ of possession in this case, it will be in consequence of the 
“technicality of a citation not having been prepared and pre- 
‘sented tothe judge and signed within sixty days after the judg- 
“ment was entered. I do not feel inclined to sustain a techni- 
‘cality of this kind under the facts of this case. * * * 
«It seems to me, for all practical purposes, the plaintiff having 
‘been served with a citation before the October term of the 
“Supreme court, and notice thus being brought home to him of 
‘‘the writ of error and of the term to which it was returnable, 
“and a bond having been executed, which was treated by the 
‘‘court as a supersedeas bond, it is sufficient to entitle the de- 
“fendant to take the judgment of the Supreme court upon the 
“ merits of the case itself, before the plaintiff can call on this 
“court for a writ 6f possession.” 

In meeting this motion of the defendant in error, we do not 
think a review of authorities at all necessary. The statutes 
and the rules of court must govern and control the rights of 
the parties, stull we submit that the facts of each case should 
be considered by the court, especially such facts as will excuse 
a party from a strict compliance with the letter of the statute. 
It is a familiar rule that where a party has been guilty of no 


default, and is proceeding in good faith, a court will reluctantly 


nter any order that will do the party an injustice. In the 
present case. however, il the posiuon of the counsel for the de- 
fendant in error is correct, and if as a matter of law, the filing 
f the bond on the 6th-.day of Decemer, 1855, and the suing 

it of the writ of error in October, 1357, did not per se operate 
1s a supersedeas, then it follows that there 1s no sa#perse leas in 
his cause. and nothing in the motion of the defendant in error 
that the court can act upon. No order of supersedeas was 
entered by the C.rcuit court. and therefore there 1s no order of 
that court that should be vacated. It does not appear that the 
(Circuit court has ever denied the writ of execution, or that 
any application whatever has beea mide to such court for 
relief, or that there is any occasion or necessity for the action 
{ this courtin the premises, 

Goddard v. Ordway, 94 U.5S., 672, was an application to this 
court for a writin the nature of a restraining order upon the 
Circuit court, after appeal from the final decree, and after sa- 
persedeas had been perfected. It was held “ that a supersedeas 
‘is not obtained by virtue of any process issued by this court, 
* but it follows as a matter of law, from a compliance with the 
‘ provisions of the act of Congressin that behalf. We are not 
required, therefore, to issue any writ to perfect the right of the 
party to that which the law has given him.” So in the case at 
bar, if it follows that the filing of the bond and the writ of error 
did not operate as a supersedeas fer se, then the defendant in 
error may proceed to the collection of the judgment by proper 
writs, and if such action should be taken, the party should be 
remanded to the Circuit court for relief that m iy be necessary 
in the premises. The Circuit court is familiar with alt the facts 
that should control the rights and the equities of the parties, 
and certainly with all the facts not incorporated in the present 
record, and it would therefore seem to be a reasonable and 
proper conclusion, that this court should not, in the considera- 


| 


i 


tion of this motion, enter any order that should be considered 
as directory to the Circu! court. If the bond filed had been 
only security for costs, and not in proper form, or for proper 
amount to operate as a supersedeas, it would not be urged by 
counsel that it was necessary for this court to enter any order 
relative to the right of the defendant in error to an execution; 
that he could proceed with the collection of his judgment with- 
out asking any aid whatever of this court, unless the Circui! 
court should interfere with such collection. Therefore, if un- 
der the operation of the law, there 1s no supersedeas or stay of 
execution, and if there is no order of the Circuit court granting 
such stay, the motion of defendant in error is unnecessary, and 
should be denied. 

The hopeless insolvency of the defendants in error is fully 
shown by the record—their evident purpose ts to enforce pay- 
ment of the judgment before. hearing, and review the _ pro- 
ceedings if successful. al reversal would be of no possible 
value to the plaintiff in error. 

Kk. WALKER, 
Atty. for Plaintiff in Error. 


Cuicaco, April 6, 1888. 
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STATE OF ILLINOIs, 
. . Ss 
CouNnTy OF Cook. 


Epwin WALKER, being duly sworn, deposes and swears 
that he 1s attorney for the above named plaintiff in error and 
also in the trial of said cause in the Circuit court of the United 


States for the Northern district of Illinois. 


The deponent further swears that judgment was entered in 
said cause against the defendant therein, on the 28th day of 
October, A. D. 1886, for the sum of twenty-four thousand, one 
hundred and sixty five and ,57, ($24,165.57) dollars, with 
costs, as appears from the transcript of record page 47; that 
on the 6th day of December, A. D. 1886, this deponent as at- 
torney for said Western Air Line Construction Company, 
plaintiff in error, after due notice to John S. Cooper, attorney 


for defendant in error, presented to the judge of said court 
the bond of plaintiff in error with good and sufficient security, 
to the effect that plaintiff in error should prosecute its writ to 
effect. and if it failed to make its plea good, should pay all 
damages and costs; and also at the same time presented a 
bill of exceptions to the charge of the court to the jury, which 
said bill appears on pages 133 to 138 in said transcript of 
record; and also at the same time presented another bill 
of exceptions of the evidence in said cause, and exceptions 
reserved during the progress of said trial and requested the 
court to approve said bond, and for writ of error and citation. 
The said deponent then intending, and so stated, that all the 


aforesaid proceedings should be substantially concurrent acts. 


The deponent further swears that the said John S. Cooper 
appeared to said motion, and then stated that he had not had 
time to examine such bills of exception, and asked for further 
time for that purpose; and also stated in open court, and as 
sured this deponent that no advantage or exceptions should 
thereafter be taken as te time, and that such delay should not 
prejudice the plaintiff in error’s right to the removal of said 
cause to this court for review. And this deponent relying 
upon such statements, consented to the extension of time as re- 
quested by said attorney of the defendant in error; that there- 
upon said bond was approved by the court and duly filed, and 
said bills of exceptions were taken by the attorney of defend- 
ant in error for inspection. 

The deponent further swears that said bills of exception were 
retained by said attorney until April, 1887, this deponent fre- 
quently calling upon said attorney for said bills, but upon each 
demand it was represented to this deponent that said bills had 
not been examined. Subsequently, and as the deponent be- 
lieves, in the month of April, 1887, the said attorney for the 


defendant in error delivered to this deponent said bills of ex- 


Y 
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ception, and then stated that, on account of the pressure of 
business and the condition of his health, he had not been able 
to examine said bills; that he was then to leave for California, 
to be absent several weeks, but assured the deponent that, 
upon his return, said bills of exception should be considered, 
and again assured this deponent that no advantage would be 
taken by the defendant in error of the delay; that even if he 
should not return that he had left necessary instructions for 
agreeing upon the bills of exception and the preparation of the 
record for the consideration of this Court at its then next ensu- 
ing term. 

This deponent further swears that, to the best of his recol- 
lection, said attorney did not return from his visit to California 
until early in the month of July, 1887, but the deponent says 
that, immediately after he had learned of such return, he 
called upon said attorney for the purpose of perfecting and 
fiilng said bills of exception; that on July 23, 1887, not having 
agreed with said attorney relative to certain matters contained 
in said bills of exception, and being about to leave the city for 
his summer vacation, he then entered into the written stipula- 
tion set forth on page 132 of the transcript, and that on said 
date the said Cooper agreed to prepare a bill of exceptions 
satisfactory to himself; that early in the month of September 
the bill of exceptions, as prepared by said attorney for the de- 
fendant in error, was presented to the court, but not being 
satisfactory, by direction of said court, the said Cooper pre- 
pared a further bill of exceptions and submitted it to this de- 
ponent on the 17th day of September, 1887; that further delay 
occurred for reasons appearing in the special certificate of the 
judge of said court, as appears upon page 132 of the transcript 


of record. 
The depondent further swears that his delay in filing said 


bill of exceptions and suing out writ of error, was occasioned 
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tain its lines of telegraph along any of the roads or works of the 
counties of the said State or of the sald State, and upon the land of 
any incorporated company with the assent of such company, and to 
make charges for messages transmitted on said lines of telegraph in 
the State of Virginia, did, on the eighteenth day of June, inthe year 
elohteen hundred and fifty-three, and On the twelfth day of Septe li- 
ber, in the year eighteen hundred and fifty-five, enter into certain 
contracts In writing with the Baltimore and Oljo Railroad Com- 
pany, a corporation duly incorporated by the State of Maryland, 
and authorized, as such Marvland corporation, to construct a certain 
railroad or railroads in the State of Virginia having their terminus 
at W lreeling, on the Ohio river in said State, for the use of the preal- 
ent rights of the said Morse and for other purposes, on the line of 
the said Baltimore and Ohio Railroad Company between the 
4 city of Baltimore, in the State of Maryland, and Wheeling, 
in the State of Virginia. 

That by salad cohtracts made is afore said Olli the { iohteenth any 
of June, eighteen hundred and _ fifty-three, and on the twelfth day 
of Septem ber, eighteen hundre d and fifty -five, and which last-date 7 
contract was supplementary to the contract first made and was in- 
tended to be taken asa part thereof, the said Western Telegraph 
Company and its assigns was authorized to ereet and maintain 
its property a line of telegraph upon and within the limits of the 
railroad of the said Baltimore and Ohio Railroad Company be- 
tween jaltimore and Wheeling ius aforesaid, provided that thre 
position of the said line when erected was approved by the officers 
of the said Company ,; and the said Baltimore and Ohio Railroad 
Company was authorized to put up a wire, with the appurtenances, 
between the localities last aforesaid mentioned, which should also 
be the property of the said Western ‘Ts legraph Company and its 
assigns, although the said Baltimore and Ohio Railroad Company 
was entitled to a certain priority in the use of said last-mentioned 
wire 1n the transaction of its business. | 

That, under and by virtue of said contracts, it was provided that 
the telegraph operators of the said Baltimore and Olio Railroad 
Company, when duly authorized in writing by the proper officers of 
the said Western Telegraph Company or its assigns, should do the 

commercial telegraph business of the said telegraph com- 
) pany at all otlices of the sald Baltimore and Ohio Railroad 

Company at which there Was no operator of the said Western 
Telegraph Company, and that the said Baltimore and Ohio Rail- 
road Company would cause its said operators to collect and pay 
over monthly to the said Western Telegraph Company and its as- 
signs the usual rates for telegraphing for the services so perform 7 

That the ownership of the said Western Telegraph Company ot 
the posts, wires, and appurtenances constituting said lines of tele- 
graph was recognized by the eleventh paragraph of said cotitract, 
dated on the eighteenth day of June, eighteen hundred and fifty- 
three, and was declared by said ugreement to be taken as subject to 
the performance by the said Western Telegraph Company and its 
assigns of all the stipulations affecting said Western Telegraph Com- 
pany. 


* 
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That by certain contract made and entered into on the twenty- 
fourth day of March, in the year eighteen hundred and fifty-eight, 
between the said Western Telegraph Company, the Baltimore and 
Ohio Railroad Company, and the Northwestern Virginia Railroad 
Company, now the Parkersburgh Branch Railroad Company, it was 
agreed that the sald Western Telegraph Company should have the 
rivhtto build a continuous line of two wires from Grafton to Parker- 
burgh, on the line of said Northwestern Virginia railroad, one of 
which wires should be devoted to the exclusive use of the said North- 
western Virginia Railroad Company and Baltimore and Ohio Rail- 

road Company, but that said exclusive use should be limited 

(j to the railroad business of the said Northwestern Virginia 
Railroad Company and the Baltimore and Ohio Railroad 
Company only ; but the said Western Telegraph Company had the 
right tO pul another wire for its own use on the poles erected on 
suid line, provided the same could be so done without interfering 
with the wire appropriate d to the exclusive use of the Northwestern 
Virginia Railroad Company and Baltimore and Olio Railroad Com- 
pany for the railroad business, which only they had a right to trans- 
act by means of said wire. The poles on which the said wires were 
to be erected on the line of the said Northwestern Virginia Railroad 
Company and the said wires were to be and remain the property of 
the said Western Telegraph Company until the said Northwestern 
Virginia Railroad Company and the said Baltimore and Ohio Rail- 
road Company should buy and pay for at cost one-half of said poles 
and wires; but that, by the true construction of said contract, the 
said Baltimore and Ohio Railroad Company and the said North- 
western Virginia Railroad Company, when they became half owner 
clit to place or permit to be placed on said 

poles any other wires than the wire for the exclusive use of said 
railroad companies, and in the use of the same were limited to the 


of said poles, had no ri; 


Uses preserib d by said agreement. 

It was further provided in said agreement that the operators at 
the offices of the said Baltimore and Ohio and Northwestern Vir- 
ina Railroad Compan » might, when duly authorized by the said 

Western Telegraph Company, transmit dispatches on general 
business, keeping accurate account thereof, and paying seventy- 

tive per cent. of the amount so received to the said Western 
Telegraph Company, and retaining twenty-five per cent. of the 
umount so received for the said Northwestern Virginia Railroad 
Company and Baltimore and Ohio Railroad Company. 

That said original contracts and agreements so made and entered 
into between the Baltimore and Ohio Railroad Company and the 
Western Telegraph Company, dated as aforesaid on the eighteenth 
day of June, eighteen hundred and fifty-three, and on the twelfth 
day of Septem be r, eloht en hundred and fifty-five, and between the 
Western Telegraph Company and the Baltimore and Ohio Railroad 
Company and the Northwestern Virginia Railroad Company, and 
dated as aforesaid on thi twenty-fourth day of March, eighteen 
hundred and fifty-eight, are not in the poss ssion of your orator, 
but are, as you orator charges, in the possession of the said Balti- 
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more and Ohio Railroad Company, although your orator can, If re- 
quired, duly prove the contents of the same. 

That the said Western Telegraph Company, in the year eighteen 
hundred and fifty-nine, having acquired the route of the Mariett 
and Cincinnati Telegraph Company, leased all its lines ‘oye 
Baltimore and Wheeling and Cincinnati, with their appurtenances, 
for the term of thirty years from August fifteenth, eighteen diun- 
dred and fifty-eight, to the American Telegraph Company, a corpo- 
ration duly incorporated under the laws of New Jersey, at the rental 

of ten thousand four hundred and seventy-six dollars per year, 
S pavable semi-annually on the fifteenth days of January and 

July in each and every year, free from all deductions for ex- 
penises of wear and tear and assessments levied on the posts, Wires, 
and offices of the said Western Telegraph { a any during sad |e ise, 
but subject, nevertheless, to the performance by the said American 
Telegraph Company of the contracts entered into as aforesaid by 
the said Western Telegraph Company with the Baltimore and Ohio 
Railroad Company and the Baltimore and Ohio Railroad Company 
and the Northwestern Virginia Railroad Company, and to the obli 
gation of certain other contracts with other parties particularly re- 
ferred to in said lease. 

That said rent so stipulated to be paid has, since the execution of 
suid lease, been duly paid LO sac Western Telegraph Company for 
distribution among its shareholders, as provided for by said lease. 

That the said American Telegraph Company did, on the twelfth 
day pf June, in the year eighteen hundred and sixty-six, assign all 
its lines of telegraph to your orator, and that your orator so became 
POSsse issed of the lines of te legr cL}? ih leased by the saul Western Tele- 
graph Company to the said American Telegraph Company, extend- 
Ing as afore said from Baltimore Lo Wheeling, In the State of We S| 
Virginia, and from Grafton to Parkersburgh, in the State of West 
V Irginia, and beeame entitled to the benefits of the contracts made 
and entered into as aforesaid by the said Western Telegraph Com- 

pRLny with the said: Baltimore and Ohio Railroad C ‘ompany 
9 and with the said Baltimore and Ohio Railroad Company and 
the said Northwestern Virginia Railroad Company 7 

That the said Northwestern Virginia Railroad Company became, 
in or about the year eighteen hundred and sixty-five, the Parkers- 
burgh Branch Railroad Company, and was under such name bound 
to perform the contract made and entered into with the said West- 
ern Telegraph Company by the said Northwestern Virginia Railroad 
Company. 

That the said Baltimore and Ohio Railroad Company is the owner 
of a major part of the stock of the said Parkersburgh Dratich Railroad 
Company, and now has, and for some time past has had, the exelu- 
sive possession and management and control of the said Parkersburg! 
Branch railroad. 

That your orator, the said Western Union sh legraph Company, 
continued Lo oper: ite so much of said lines of tele Pap) hi between Bal- 
timore and Wheeling and Grafton and Parke aan referred to as 
aforesaid in the agreements made as aforesaid between the Weten 
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Telegraph Company and the Baltimore and Ohio Railroad Company, 
as were within the State of Maryland from the year eighteen hun- 
dred and sixty-six until the year eighteen hundred and seventy-two, 
when, to wit, by lease dated on the twenty-ninth day of April, in the 
vear eighteen hundred and seventy, duly recorded as required by 
law, the said Western Union T legraph Company leased all its lines, 

ways, fixtures, property, and easements within the State of 
14) Marvland for two vears, accounting from the date of said lease, 

to the Western Union Telegraph Company of Baltimore City 
at and for the yearly rent often thousand dollars, payable half yearly 
on the twenty-ninth day of October and on the twenty-eighth day 
of Aprilin each year, as will appear from a duplicate original of said 
lease herewith filed and marked Exhibit No 1, and which your 
orator pravs may be taken as a part of this bill of complaint; which 
said original lease whereof the exhibit filed is a duplicate was duly 
recorded in every county in this State into which the lines of tele- 
graph so leased extended, and was also duly recorded in the city of 
baltimore. 

That the said Western Union Telegraph Company has continued 
Lo le iisc the said propre rey LO the W este Pil lonion Telegraph Company 
ot Baltimore City, ana Is Tow the lessor ot the site from year LO 
vear to the said Western Union Telegraph Company of Baltimore 
City. 

That the said Western Union Telegraph Company when it oper- 
ated the said lines of telegraph upon the line of the Baltimore and 
Ohio railroad and upon the line of the Parkersburgh Branel: rail- 
road compli din all parc ‘ulars with the terms and conditions con- 
tuined im the contracts entered into between the Western Tele- 
eraph Company and the said Baltimore and Ohio Railroad Company 
and the said Northwestern Virginia Ratlroad Company until it 
leased its lines in the State of Maryland, as afor said, to the Western 
Union Telegraph Company of Baltimore City, and that it has since 

the making of the said lease to “The Western Union Tele- 
1] graph Company of Baltimore City” operated the said lines 

of telegraph, in so far as the same did not he within the 
State of Maryland, in all particniars in strict comphance with the 
terms and conditions of the contracts entered into as aforesaid be- 
tween the said Western T legraph Company and the Baltimore 
and Ohio Railroad Company and the Northwestern Virginia Rail- 
road Company. 

That the said Wi stern Union Tel graph Company of Baltimore 
City since the making to it by your orator of the lease aforesaid of 


} 


the lines of telegraph belonging to your orator in the State of Mary- 


land has, Upon the Pequirere nt of the said Baltimore and Ohio 
Railroad Company, operated the said lines of telegraph in the State 


of Maryland in all particulars in strict compliance with the terms 
ana conditions of thie contracts ent red into as afore sac betwi Cll the 
said Western Telegraph Company and the Baltimore and Ohio 
Railroad Company hereinbefore referred to. 

That vour orator, the Western Union Telegraph Company, being 
duly incorporated as aforesaid under the laws of the State of New 
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York, and acting under and by virtue of an act of Congress ap- 
proved on the twenty-fourth day of July, in the year eighteen hun- 
dred and sixty-six, entitled “An aet to aid in the construction of tele- 
graph lines and to secure to th (iovernment the use of the same for 
postal, military,and othe r purposes,” and, in accordance with the terms 
thereof, di | bhi l th) month of June. in) the year eleh tee 1} hundred 
is WW ritten acceptance with the Postmaster 
nited States of the restrictions ana obliga- 
id act of Congress, as will appear by a 
y authenticated, filed herewith, and 
which your orator prays may be taken 

complaint | 
of the contracts and agreements be- 
rt ( OM pany and the Baltimore and Oh jo 
before referred to, your orator Is entitled 
posts upon the roadway of the 
between Baltimore and Wheeling, ex- 
itimore and Ohio Railroad Compan y 
| sive use of one of the wires extended 
upon ald post lhder thre provisions of said contraets for the trans- 
action of its own busin as a railroad company, and that under 
agreement betwe 1} the West hh 


the po roadway between Grafton and Par- 
kersbureh, in the State of West Virginia, shall not be used for the 
support of any telegraph wire not belonging to the said Western 
‘| Company or to your orator or to the Baltimore and 
Parkersburgh Branch Railroad 
,to the Northwestern Virginia 


support of any wire whatsoever 


] ' . 
PRLTDNV, I Piitd r (*rrer . \ mir oO] ior 1s 


tion of the general business of 
! ‘a rsohlh or corporation othr r 
orator, who is alone authorized Lo conduct the 
telegraphing for hire upon any wire or wires sus- 

pended upon said posts 
That under and 1D\ ‘irtue of its acceptance of the restrictions and 
obligations required by act of Congress approved as aforesaid 
on the twenty-fourth day of July, eighteen hundred and. sixty-six, 
your orator beeame entitled to maintain and operate lines of tele- 
vraph over and along the line of the said Baltimore and Ohio Rail- 
road Company between baltimore and Wheeling ana over and 
alone the hi f the Parkersburgh Branch Railroad Company be- 
tween Gratton and Parkersbur 4 as afore said, now under the control 


Lae 
Lid iLlnnore and Ohio Railroad Company, beeause the 
of railwas sO) belonging LO the sald respective corpo- 
rations and si) unde tha control of the Baltimore ana Ohio Rail- 
road Company ire Past roves of the United States which have been 
LO De ihe mive veeh estav Is be iis SUCI) mst TOUUS DY ic 
| to | | | been established lh post Is by tl 
laws of the United States 


That potwithstanding the rights of your orator under the con- 


1 
declares 
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tracts aforesaid to have and maintain its said lines is aforesaid On 
the railroad of the sac Baltimore and Ohio Railroad Company 
within the State of Maryland forming part of its line between 
Baltimore and Wheeling. ana notwithstanding the fact known Lo 
the said Baltimore and Ohio Railroad Company that your orator 
had leased to the said Western Union Telegraph Company of Balti- 
more City its lines within the State of Maryland ata large money 


rent as afore sald. and that the said West rh) Union Te I eraph 
14 Company Oo} Baltimore City would be entitled to ar abate Inent 


of rent so by it agreed to be paid if evicted from any part of 
the preps rty ml 8 le fist (| to It as ator said, vet the said Baltimore and 
Ohio Railroad Company has cut off in the city of Frederick, in this 
State, a line of telegraph, to the use of which the said Western Union 
Telegraph Company of Baltimore City was entitled under the said 
lease, although the said line Ol telegraph Wis thi prope rty of your 
orator and was built along the railroad of the said Baltimore and 
(dhio Railroad Company, a post road of the Lo nite d State S, and Wiis 
connected with the said office, in the city of Frederick, by a wire, 
Sire tel 7 along a street ol tia said city, which sald street, as your 
orator charges, Wis also il post road of the Lo nite (| states 
That notwithstanding the said rights of your orator under thi 
contracts aforesaid, iis hi reinvetore set forth, thi said baltimore and 
Ohio Railroad Company, having committed the ericvanc and 
Wrong hie re nb fore reierre 7 LO, has, as your orator 1s Informe 7 ane 
verily bel Ves, now unde r Be control lara amounts of mate rial of 
telegraph wire and other fixtures belonging to the said company, or 
to soni other pr rson OF jy rsons OF COM pan unknown Lo your orator, 
ana which sald wire ana mate rial elthy r already has been, or 1s In- 
tended by the license of the said Baltimore and Ohio Railroad Com- 
pany, with theassistance of theoperatives, machinery, and employees 
of the said Baltimore and Ohio Railroad Comp LT LO be, attached to 
the poles erected on the roadway of the said Baltimore and 
lo Ohio Railroad Company between a point at or near Knox- 
ville. in lrederick county, ith the stiute of Maryland, and 
(jrafton,. in the State of West Virgin: 
instruments In the offices of the said Baltimore and Ohio Railroad 
Company along said road, and to be attached to the poles erected on 
the roadway of the Parkersburgh Branch railroad between Grafton 
and Parke rsburgh, in the State ol West Virginia, and Lo be connects d 
with instruments In the offices of the said Baltimore and Ohio Rail- 
road Company aleng the | - of sald road, 1n) violation of the COl- 
tracts aforesaid and with the intention that the said wire and {ix- 
tures, when so attached, s! 


th 
all be used in part or in whole in the 
transaction of the general business of telegraphing by some com- 
pany or association with which the said Baltimore and Ohio Rail- 
road Company has entered, as your orator believe ©, Into an agree- 
ment, or to which the said Baltimore and Ohio Railroad Company 
has gsiven i pretence d license, in violation of the contracts afore said, 
and to the great injury and wrong of your orator. 
And your orator charges that 1t cannot enforce its rights under 
the contracts aforesaid at law without a great multiplicity of actions. 


, Y } 
4. and to be connected with the 


} 
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[In consideration whereof, and forasmuch as your orator can only 
have adequate relief in the premises in a court of equity, wher 
matters of this nature are properly cognizable and relievable— 

To the end, therefore, that the said Baltimore and Ohno 
lf Railroad Company ay make answer to all and singular the 
matters aforesaid as fully ana particularly as if the same 
were here rey ated and it was distinetly interrogated as to the same, 
and may discover and bring into court said contraets made as afore- 
sald between the Baltimore and Ohio Railroad Company and the 
said Western Telegraph Company, and the said contract made as 
aforesaid between the said Baltimore and Ohio Ratlroad Company 
and the Northwestern Virginia Railroad Company and the said 
Western Telegraph Company, and that the sald Baltimore and Olio 
Railroad Company, its officers, agents, and servants, may be re- 
strained by the injunction of this honorable court from giving any 
license W hatever to any person Or corporation other than your orator 
to use any wire now set lip) OF to be set Up on any post on the road 
way of the said Baltimore and Ohio Railroad Company between 
Knoxville, in Maryland, and Grafton, in West Virginia, and Parkers- 
burgh,in West Virginia, for the purpose of transmitting messages by 
telegraph for hire,and from setting up,or aiding any person or cor- 
poration other than your orator in setting up, such wire to be used 
for such purpose on any of such posts, and to restrain the said 
Baltimore and Ohio Railroad Company, its officers, agents, and 
servants, from permitting Any such wire, used or to be used for such 
purpose, from being connected with any oflice of the said Baltimore 
and Ohio Railroad Company upon or connected with the said road- 
way between Knoxville, in Maryland, as aforesaid, and Grafton, In 
West Virginia, and between Grafton, in West Virginia, and Parkers- 
burgh, in West Virginia, as aforesaid— 
17 May it please your honors to grant unto your orator the 
writ of subpeena of the United States, directed to the said 
Baltimore and Ohio Railroad Company, commanding it at a certain 
day therein named to be and appear before your hgnorable court, 
and then and there full, true, direct, and perfect answer to make to 
all and singular the premises, and, further, to stand to, perform, and 
abide by such further order, direction, and decree as to your honor- 
able court shall seem meet; and that your orator may have such 
other or further relief in the premises as the nature of the eireum- 
stances of this case may require and to your honorable court shall 
seem mect; and your orator shall ever pray. 
CHAS. J. M. GWINN, 
Nolicitor for Complainant. 

STATE OF NEw York, 

City and County of Ni iM bork. | ie . 

On this 50th day of December in the year eighteen hundred and 
seventy-six, before the subseriber, a notary public of the State of 
New York, in and for the county of New York, residing In said city of 
New York, personally appeared William Orton, president of the 
Western Union Telegraph Company, complainant in the foregoing 
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action, and made oath that the matters and facts stated in the fore- 
going bill are true, to the best of his knowledge and belief. 


WILLIAM ORTON, 


1s Subscribed in my presence and sworn to before me this 
Oth day of December, A. D. 1876. 
Witness my hand and official seal. 
[| NOTARIAL SEAL. | CHARLES NETTLETON, 
Notary Public for New York Co., N. ri 
117 Broadway, New York City. 


LY Exuipir No. lI. 


The Western Union Telegraph Company doth, by this lease, dated 
on the twenty-ninth day of April, in the year eighteen hundred and 
seventy-two, lease unto “The Western Union Telegraph Company of 
Baltimore City,’ all the lines, ways, fixtures, property, and easements 
of the said Western Union Telegraph Company within the State of 
Maryland for two years, accounting from the date of these presents, 
atand forthe yearly rent of ten thousand dollars, payable half 
yearly on the twenty-ninth day of October and on the twenty-eighth 
day of April in each year during the continuance of this lease. 

In witness whereof the president of the said The Western Union 
Telegraph Company, the lessor aforesaid, has hereunto set.his hand 
and caused the corporate seal of his said COMMpany to be hereto 
affixed on the day and year first above mentioned. 

[Seal of Western Union Tel. Comp'y. ] 
WILLIAM ORTON, President. 


Signed, sealed, and delivered in the presence of— 


J. W. SCHMULTS. 
20) Exuipit No. 2. 
Western Union Telegraph Company. 


Mecting of the board of directors at the executive office, 145 Broad- 
ham) ) 
Way, Ni W York, June oth, LS67. 


Resolved, That this company does hereby accept the provisions 
of the act of Congress entitled “An act to aid in the construction of 
telegraph lines and to secure to the Government the use of the same 
for postal, military, and other purposes,” approved July 24th, 1866, 
with all the powers, privileges, restrictions, and obligations conferred 
and required thereby; and that the secretary be, and he is hereby, 
authorized and directed to file this resolution with the Postmaster 
General of the United States, duly attested by the signature of the 
acting president of the conoiny and the seal of the corporation, in 
compliance with the fourth section of said act of Congress. 

Adopted unanimously. 

[Seal Western Union Telegraph Co. ] 


(S’d) HIRAM SITLEY, 
Acting President of Western Union Telegraph Co. 
(S’d) QO. H. PALMER, 


See. W. U. Tel. Co. 


10 THE WESTERN UNION TELEGRAPH CO. Vs. 


yA Post Orrick DEPARTMENT, 
WASHINGTON, L). U.. Novembre r Z bth. S76. 


[, James N., Tyner, Postinaster General of the United States of 


America, certify that the annexed is a true copy of the original now 
on file in this Department. 

[n testimony whereof I have hereto set my hand and caused the seal 
of the Post Office | epartment to be affixed, at the city of Washington, 
the day and year above written. 

» [Seal of P. O. Dep't U. S.J 

JAS. N. TYNER, 


Postinaster (sieneral 


*)-) 


Coad 


(drde y of (Court endorsed upon thie Bill. 


Ordered, That the within application for injunction stand for 
hearing on the 15th day of January, 1877, provided a copy of this 
order and the bill of complarmt be served upon the le fendant on or 
before the elghth instant. 


WILLIAM F. GILES 


Subpa nda. 


Tire Untrep STATES OF AMERICA 


, eg 
. . . , ) , f 
District of Maryland, lo wi 


To Baltimore and Ohio Railroad Company, Crreeting: 


You are hereby commanded that, all excuses and delays set aside, 
you be and appear at the clerk’s office of the cireuit court of the 
United States for the fourth cireuit in and for the district of Marvy- 
land on the first Monday in February next to answer unto the bill 

of complaint of the Western Union Telegraph Company in 
7 said court exhibited against you. ITlereof you are not to fail 
at your peril, and have you then and there this writ 

Witness the Honorable Morrison R. Waite, Chief Justice of ou 
Supreme Court, this second day of January, in the year of our Lord 
S77. 

Issued 2nd day of January, 1877. 

[Seal of Court. ] 


JAS. W. CHEW, Clerk 


Endorsed : “Service acknowledged. Jno. H. B. Latrobe, counsel 
Jan’y 2nd, 1887.” 


At which said first Monday of February, in the year 1877, being 
the return day of the foregoing subpeena, comes again into court 
here the said complainant, by its solicitor aforesaid. And the mar- 
shal of the Maryland district makes return of the said writ of sub- 
peena thereon endorsed, to wit: “2nd Jan’y, 1877. Service accepted 
by Jno. H. B. Latrobe, att’y. Copy bill and order served. > ¢ 
Goldsborough, U.S. marshal.” 
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| ppe arance. 


And the said The Baltimore and Ohio Railroad Company appears 
In court here, by John Ml. B Latrobe, Esquire, its solicitor. 


And afterwards, to wit, on the 20th day of September, in the year 
ISS1, the said complainant, The Western Union Telegraph Com- 
pany, by its solicitor aforesaid, tiled in court here its amended bill 
of complaint, as follows, to wit: 


24 Amended Bill. 


In the Cireuit Court of the United States for the District of 
Maryland. 


Tue WrEstTeRN UNION TELEGRAPH COMPANY 
PS. 
BALTIMORE AND Onto RAILROAD COMPANY... 
To the judges of the cireult court of the United States for the dis- 
trict of Marvland : 

1. The Western Union Telegraph Company, a citizen of the State 
of New York, incorporated by that name by the said last-mentioned 
State, and having its principal place of business in said last-men- 
tioned State, having heretofore brought its bill of complaint in this 
court against the Baltimore and Ohio Railroad Company, a citizen 
of the State of Marvland, incorporated by that name by the said 
last-mentioned State, and having its principal place of business in 
suid Jast-mentioned State, now, no answer, plea, or demurrer having 
been filed to the said bill of complaint, files this its amended bill of 
complaint against the said Baltimore and Ohio Railroad Company, 
a citizen of the said State of Maryland, incorporated by that name 
by said last-mentioned State, and having its principal place of busi- 
ness in said last-mentioned State, your orator, the said Western 
Union Telegraph Company, having paid to the said Baltimore and 

Ohio Railroad Company the costs occasioned by its said 
25) amendment,and having furnished to the said Baltimore and 

Ohio Railroad Company a fair copy of this its said amended 
bill of complaint; and thereupon your orator complains and says 
that your orator 1s il body corporate organized under the reneral 
laws of the State of New York. 

2. That a certain corporation known as the Western Telegraph 
Company was duly incorporated | V an act of the General Assembly 
of Maryland, known as the act of December session, eighteen hun- 
dred and forty-six, chapter thirty-nine, and entitled “An act to in- 
corporate the Magnetic Telegraph Company,” to which said act, as 
printed in the authorized publications of the laws of the State of 
Maryland, your orator prays leave to refer, and that the same may 
be taken as part of this its bill of complaint as fully as if a duly 
certified copy thereof was herewith filed and was prayed to be made 
a part thereof; and your orator will make further and more formal 
proof thereof if the same Is required. 

3. That the said Western Telegraph Company being by said act 
authorized to transmit messages by telegraph for hire, and having 
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acquired from Samuel F. B. Morse and others the ownership of the 
right to construct and carry on the electro-magnetic telegraph in- 
vented and patented by the said Morse, and to contract for the 
use thereof on roads extending from the citv of Baltimore, in the 
State of Maryland, to the city of Wheeling, then in the State of 
Virginia, but now in the State of West Virginia, and having the 
right, @#nder the laws of the State of Virginia, to construct and : 
maintain its lines of telegraph along any of the roads or works in 
the counties of the said State or of the said State, and upon the _ 
land of any Incorporated COMMpany, with the assent of such com- 
pany, and to make charges for messages transmitted on said lines 
of telegraph in the State of Virginia, did, on the eighteenth day of 
June, in the year eighteen hundred and fifty-three, enter into a certain 
contract In writing with thesaid Baltimore and Ohio Railroad Com- 
pany, being as aforesaid a corporation duly incorporated by 
26 the State of Maryland, and authorized as such Maryland cor- 
poration to construct a certain railroad or railroads in the 
State of Virginia, having their terminus at Wheeling, on the Ohio 
river, in said State, which said contract In writing was executed 
under the respective corporate seals of said respective com pant stor 
the use of the patent rights of the said Morse, and for other pur 
poses, On the line of the said Baltimore and Ohio Railroad (fom 
pany between the city of Baltimore, in the State of Maryland, and 
Wheeling, then in the State of Virginia, and now in the State of 
West Virginia. 

|. That the said agreement having proved to be defective and in- 
suflicfent to secure the ends designed to be effected thereby, the said 
Baltimore and Ohio Railroad Company and the said Western Tele- 
graph Company executed, on the twelfth day of September, in the 
vear cighteen hundred and fifty-five, another contract In writing, 
under the respective corporate seals of said respective companies, in- 
tended, as expressed upon its face, as a supplement to said contract, 
dated as aforesaid on the eighteenth day of June, in the year cight- 
een hundred and fifty-three, for the purpose of altering the same, so 
far as might be provided for in said last-executed contract, but not 
otherwise, or to any greater extent. 

5. That the originals of said sealed contracts so made and entered 
into between the said Baltimore and Ohio Railroad Company and 
the said Western Telegraph Company, dated, respectively, as afore- 
said on the eighteenth day of June, in the year eighteen hundred 
and fifty-three, and on the twelfth day of September, in the year 
eighteen hundred and fifty-five, are not in the possession of your 
orator, but are, as your orator charges, In the possession of the said < 
Baltimore and Ohio Railroad Company. 

6. But your orator brings into court here and files as part of this 
its bill of complaint ad Copy of said sealed contract between the 

said Western Telegraph Company and the said Baltimore 
27 and Ohio Railroad Company, dated as aforesaid on the eight- 
eenth day of June, in the year eighteen hundred and _ fifty- 
three, marked Complainant’s exhibit A ‘and alsoa COPY of said seal d 
contract between the said Western Telegraph Company and the said 
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Baltimore and Ohio Railroad Company, dated as aforesaid on the 
twelfth day of September, in the vear eighteen hundred and fifty- 
five, marked Complainant's Exhibit B. 

7. That by said sealed contract made by and between the said 
Baltimore and Olio Railroad Company and the said Western Tele- 
graph Company on the said eighteenth day of June, in the year 
eighteen hundred and fity -thre ec, it Was admitted and agreed by the 
parties thereto that the said Western Telegraph Company was the 
assignee of the Morse patents between the termini of the said Bal- 
Limore ana Olio Railroad Company. 

8. That the said Baltimore and Ohio Railroad Company, for the 
considerations CAP ssed lt} said sealed contract last referred Lo, 
cranted Lo the said Wi stern ¥ legraph Company, by said sealed 
contract, an irrevocable license, so long as it existed as a telegraph 
Company, to erect and mada a line of Magnetic telegraph Upot 
and within the limits of the railroad of said Baltimore and Ohio 
Railroad Company between Baltimore, in Maryland, and Wheeling, 
in the State of Virginia now In the State of West Virginia), pro- 
vided that the position of the posts and wires of the said telegraph 
company should be such as should be approved by the officers of 
the said Baltimore and Ohio Railroad Company. 

% That under the license so rranted. and 1h) paar execution thereof, 
and under the said sealed contract between the parties aforesaid, 
dated on the eighteenth day of June, in the year eighteen hundred 
and fifty-three, and under the sealed contract supplementary thereto 
made between the parties aforesaid on the twelfth day of September, 
in the year eighteen hundred and fifty-five, a line of telegraph, con- 

sisting of sufficient posts, insulators, and of two wires, was 
ZS erected Upon and within the limits ol the rallroad of the 
said Baltimore ana (ohio Railroad Company between (‘am- 
den Station, the terminal station of the said Baltimore and Ohio 
Railroad in the city of Baltimore and in the State of Maryland, and 
thie city ol W hee lng, lt) \ ireibila, now the estate of West Virginia, 
11) il position approved by the sad Baltimore and Olio Railroad 
Company; which posts and wires were, by the terms of the said 
sealed contract, dated “us ulore said On) the elohteenth day of June, 
in the vear eighteen hundred’ and fifty-three, the property of thr 
suid Western Telegraph Company, and which posts and wires the 
said Western Telegraph ( Ol pany Wiis, by and under the terms of 
the said sealed contract by Lween the parties aforesaid, dated Onl the 
eighteenth day of June, in the year eighteen hundred and _ fifty- 
three, authorized to maintain upon and within the line of the rail- 
road of the said Baltimore and Olio Railroad Company between 
Baltimore and Wheel ne aforesaid. 
10. That under the terms of the said sealed contract made as 
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ulore said between the parties LTO said and dated iis aforesaid On) 
the elghit enth ay of June, in the year eight en hundred and lifty- 
three, iis modified bv the sealed contract ator sata between the par 
ties aforesaid, dated as aforesaid on the twelfth day of S ptember, 
in the year elehteen hundred and fifty-five, the said Western ‘Tele- 
graph Company had the power to establish stations and put up in- 
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struments for the transaction of the business of telegraphing at any 
polnt on the said entire line of telegraph, whetlier then or subse- 
quently erected, along the line of the railroad of the said Baltimore 
and Ohio Railroad Company -between Baltimore and Wheeling 
aforesaid: and that one ot the wires Sel up pot the said line of 
posts ere cted or LO be ere éted., iis aforesaid, \W ithin the limits of the 
said baltimore anid Ohio Railroad between Camden Station afore- 
said, 11) the city of Baltimore, and the LAY ot Wheeling aforesaid 
was to be worked by the said Baltimore and Ohio Railroad Com- 
pany exclusively by its own operators and at its own offices, free 
from any control orinterference of the said Western Telegraph Com- 
pany, but only Ol} the business Ol the said rallroad COUIpAany, Or Oli 

biatters personal LO the otlicers thereof, hol connected with any 
Ze niatter of trade or business other than that of the said ratl- 

roud COMPANY , and it Wis provided threat the termuinl of the 
said wire so to be worked by the said Baltimore and Ohio Railroad 
Company, both at Baltimore and Wheeling aforesaid, should be in 
the offices of the said Baltimore and Ohio Railroad Company at 
suid Baltimore and Wheeling. But it was provided under the said 
senled contracts that the other of said wires. set lp or to be set Ul} 
(on) the said line ot Posts erected iis aforesaid within the limits of 
the said Baltimore and Olio railroad between Camden Station afore- 
said, in the city of Baltimore aforesaid, and Wheeling aforesaid 
should be under the control of the said Western Telegraph Com- 
pany, which lead the right LO establish the termini of suid last-men- 
tioned wire at such places as it might under proper authority see fit 
to appoint, and had the right to conduct upon said wire the general 
business of telegraphing. But it was expressly provided in the sixth 
article of said sealed contraet, dated as aforesaid on the twelfth day 
of September, in the year eighteen hundred and fifty-five, that a 
COT cling wire should be maintained at the offices of the said Lal- 
timore ana Ohio Railroad Company, by hicahs of which the said 
Western Telegraph Company might be enabled to use its wire, or 
the wire so set apart for the use of said Baltimore and Olio Rail- 
rond Company, and by means of which the said Baltimore and Olio 
Railroad Company might be enabled to use the wires of the said 
telegraph company. But it was provided that the wire of the said 
Baltimore and Olio Railroad Company on the line aforesaid should 
be used by the said Western Telegraph Company only when the wire 
of the said Western Telegraph Company Wiis down or out of ord Bs 
but that, in such event, the said telegraph company might connect 
therewith at any point where a connection could be made, it being 
provided that such use by the said Western Telegraph Company 
should not be allowed in any case to interfere with the prompt 
transmission of the telegraphic messages of the said Baltimore and 
Olio Railroad Company. It was further provided by the contracts 
aforesaid that when the wire of the said Baltimore and Ohio Rail- 

road Company Wiis down or out of order the said Western 
OV) Telegraph Conipany should transmit the messages of the said 

Baltimore and Ohio Railroad Company, but not so as to Inter- 
fere with the business of the said Western Telegraph Company. 
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And it was further provide d that in either cCuse so provided for the 
service so rendered by one of said companies to the other, or thi 
use SO made of said res} clive wires, should be without charge. 

1]. That it Wis express] \ provided in) the Sey nth article of the 
said sealed contract, dated on the eighteenth day of June, in the 
Your clelteen hundred ond fifty-three, iis moditied by the elehth 
article of the said sealed contract, dated on the twelfth day of Sep- 
tember, in the year eighteen hundred and fifty-five, that the work 
of all telegraph stations of the said Baltimore and Ohio Railroad 
Company on the entire line of telegraph between Baltimore and 
Wheeling, In so far as the samme then was or might be placed along 
the line of the said Baltimore and Ohio railroad between Camae i 
Station, in the city of Baltimore aforesaid, and. Whee hing afore said, 
in the transmission of messages by telegraph upon any other busi- 
ness than the particular business of said Baltimore and Ohio Rail- 
road Company, should be done at the rates preseribed by the said 
Western Telegraph Company for such messages ; and that the moneys 
received for the work so done should be paid over by the telegraph 
operators who receive the same at certain monthly periods to the 
sald Western Telegraph Company, it being provided that in case 
anv One of said Operators should be mn di fault by failure to prry OVER 
at such preseribed periods, then the said Baltimore and Ohio Rail- 
road Company should retain out of the salary of such operator the 
amount by him due and pay over the same to the said Western 
Telegraph Company. 

12. That under the terms of the fourth article of said supplement- 
ary sealed contract, date d as afore said Ol) the LWe Ifth day of sep 
te mber, i) the year ( hor lhite Cl) hut dre d and fifty hive, hye reinbe lore 

rete rred to, It Was provided that the said posts, insulators, 
| and LWo wires over thie said entire line or t I graph by tween 

Baltimore and Wheeling aforesaid, constituting thi line of 
telegraph rel rred to in said contracts, so far as the same was then 
OF might be thereafter plac 1 along the line of the said Baltimore 
anid (hilo Railroad between Baltimore end Wheeling aforesaid, 
should be kept in repair by the said Baltimore and Ohio Railroad 
Company and mamtamne doin first-rate working ore ras lar as ppriate- 
ticable ; and that thesaid Western Telegraph Company should pay to 
the sald Baltimore and Olio Railroad Company the cost of the itis 
terlals used Wn maintaining the wire ust d by said Le legraph COMpany 
and its insulation 

13. That under the terms of the said sealed contracts the said 
Western Telegraph Companys was vested with the right, so long as 
its corporators or their SUCCESSOPrs, OF the said Western Te legraph 
Company or its legal SUCCCSSOFT, existed as i tel graph COMpPAny, to 
maintain and use said line of telegraph dine so established, or to be 
established, under and by virtue of the contracts aforesaid. 

14. That it was further provided in said sealed contract of June 
ISth, 1853, made as aforesaid, that in the event of a dissolution of 
the said Western Telegraph Company, or of a suspension of Opera- 
tions on its part, either voluntarily or in consequence of legal pro- 
cess of any kind, then that the said Baltimore and Ohio Railroad 
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Company should be at liberty and was authorized to take charge of 
the said telegraph line for its own purposes, with the ap purtenances, 
until the said Western Telegraph Company should resume active op- 
erations; and it was exp ressly understood that no interest which 
the sail Western Telegraph Company might have in said line 
should be assignable so as to allect or lmMpair in any manner the 
rights of the said railroad COMpPany under said agreement. 

15. That the said Western Telegraph Company, in the year 

eighteen hundred and fifty-nine, leased in due form of law all 
o2 its lines betwee 1} Bal timore and W hee ling and Cincinnatl, 

with their ap purtconances, for the term of thirty vears from the 
thirteenth day of August, eighteen hundred and fifty-eight, to the 
American Telegraph Company, a corporation duly incorporated 
under the laws of New Jersey, at the rental of ten thousand four 
hunadre 7 ana SCV htv-six dollars per vear, payable semi-annually Ol) 
the fitters nth days of January ana July Wn each and every Veoar, free 
from call cle ductions for XN} nses of wear and tear and ASsSeCssmMcents 
levied on the Posts, wires, and ofhices of the said- Western Te legraph 
Company during said lease, but subject, nevertheless, to the per- 
formance by the sad American Te legraph Company of the S< ale d 
contracts entered into as aforesaid by the said Western Telegraph 
Company with the Baltimore and Ohio Railroad Company aforesaid, 
and to the obligation of certain other contracts with other parties 
particularly referred to in said lease; which said lease remains of 
full validity. And your orator here brings into court and files as a 
part of this its bill of complaint the original of said lease so made 
as aforesaid by the said Western Telegr: 7 hh Company to the said 
American Tele grap h Cc ompany, | ntitled a “ Lease and Agreement,” 
marked Complainant’s 2 xhibit ©. 

LG. That ihe said American ‘¥ legraph Company, with the acqul- 
escenee, consent. and CO-OP ration of the said Baltimore and Ohio 
Railroad Company, fully performed in the place and stead of the said 
Western Telegraph Company all the duties and obligations of said 
Western Telegraph ( Oblpany unde r said i cule 7 contracts, dat d iis 
aforesaid on June sth, 18538, and September 12th, 1855, made as 
aforesaid by the sald Wi stern ‘¥ legraph Company and the sad Dalti- 
more and Ohio Railroad Company 

17. That thesaid American ‘Telegraph Company did, on the twelfth 
day of June, in the year eighteen hundred and sixty-six, assign all 
the lines ot telegraph by it leased. operated, or controlled to your 

orator, the said Western Union Telegraph Company, subject 
ed to all the contracts alleeting the same, and that your or- 

ator so became possessed and remains entitled to the Pos- 
session of the lines of telegraph so leased by the said West- 
Cr) Telegraph Company tO the sid American Telegraph ('om- 
pany extending as aforesaid from Baltimore to Wheeling, in 
the State of West Virginia, subject to the contracts affecting 


the same, and beeame and remains entitled to the benefits of 


the sealed contracts made and entered into as aforesaid by 
the said Western Telegraph Company with the said Baltimore 
and Ohio Railroad Company in relation to the said lines of tele- 
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graph; and your orator here brings into court and files as part of 
this its bill of complaint the original of said last-mentioned assign- 
ment from said Western ‘Telegraph Company to your orator, marked 
Complainant’s Exhibit D. 

IS. That as evidence of th complete consent and acquiescence 
of the said Baltimore and Ohio Railroad Company to the exercise 
by your orator of its rights as assignee, as aforesaid, under the 
sealed contracts made as aforesaid by the said Western Telegraph 
Company with the said Baltimore and Ohio Railroad Company, 
dated, respectively, as aforesaid, on the eighteenth day of June, in 
the year eighteen hundred and fifty-three, and on the twelfth day of 
~ prt miber, im th year ¢ ighteen hundred and fifty-five, your orator 
shows that an account was stated by your orator about the thirtieth 
day of June, in the year eighteen hundred and seventy, between the 
said Baltimore and ( iio Railroad f ‘om pany ana Your orator, the said 
Western Union Telegraph Company, embracing and showing the 
proportion payable by the said Baltimore and Ohio Railroad 
Company of the whole amount expended by the American Tele- 


vray » 4 Mp any ana thie sihitl Wi stern lonion Telegraph Company, 
Its successor, under said sealed contracts for line material, battery 


rrecate rial, and Instruments, 1) part expended upon the entire line 
of telegraph as then placed along the line of the said Balti- 
more and Olio Railroad between Baltimore and Wheeling afore- 
sud, including the Posts, Insulators, and two wires provided for in 
the agreement aforesaid, dated September 12, 1855, and for cer- 

tain rents of wires and other particulars; and showing, 
| “mong other things, the amount of the proportion of the total 

amount expended by said Baltimore and Ohio Railroad Com- 
pany under said sealed contracts and other contracts therein re- 
ferred to lor which said American and Western Lnion Telegraph 
Companies were indebted : and showing the proportion of receipts 
irom te legraph Messages Ol tha Pid line of telegraph iis then 
placed between Baltimore and Wheeling aforesaid to which said 
Baltimore and Ohio Railroad fompany Was entitled from the first 
day of April, in the year eighteen hundred and sixty-two, on or up 
to which any a settlement of the matters cones rned had been mnade 
between the said American Telegraph Company and the said Balti- 
more and Ohio Railroad ¢ OmMpany, to the thirtieth day of June, in 
the year cighteen hundred and seventy, inclusive; that said ae- 
count, before being fully rendered, was placed, with the documents 
supporting the same, in the possession of the auditor of the said Bal- 
timore and Ohio Railroad Company, the accounting officer thereof, 
who reported that he could not alter the figures thereof; that much 
discussion atte rwards took place between the otheers of the said Coni- 
panies in relation to the said account; that afterwards, in the year 
eighteen hundred and seventy-three, as the said account so above 
last referred to showed a_ bal 


lance of indebtedness from the said 
Western Union Telegraph Company to the said Baltimore and Ohio 
Railroad Company of the sum of nineteen thousand two hundred 
ana hinety-seven dollars and lOrty cents, the proper otheer of the sail 
Western Union Telegraph Company was directed, on the twenty- 
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eighth day of May, in the year eighteen hundred and seventy-three, 
to remit to the treasurer of the Baltimore and Ohio Railroad Com- 
pany the sum of fifteen thousand dollars, to be applied on the joint 
account arising as aforesaid under the sealed contracts aforesaid, 
to which the said Baltimore and Ohio Railroad Company and the 
said Western Union Telegraph Company were parties as aforesaid, 
which remittance was made on June 2d, 1875, by check on the bank 
of New York in favor of the treasurer of said Baltimore and Olio 

Railroad Company ; and whic said check was received and 
Oe accepted by said COT pany, and the proceeds of which were 

drawn, used, and applied by said Baltimore and Ohio Rail- 
road Company. And your orator files herewith as part of this its 
bill of complaint a COPY of said aceount so made Up as aforesaid, 
marked Complainant’s Exhibit I. 

19. And your orator further shows that, acting in good faith, with 
the permission and full sanction of the said Baltimore and Olio 
Railroad Company, your orator put up in the years eighteen hun- 
dred and seventy-one and eighteen hundred and seventy-two a new 
wire between Baltimore and Cumberland, on the line of tele- 
graph embraced in said contracts between the said Western Tele- 
graph Company and the said Baltimore and Ohio Railroad Com- 
pany, dated, respectively, on the eighteenth day of June, in the year 
eighteen hundred and fifty-three, and on the twelfth day of Septem- 
ber, in the vear eighteen hundred and fifty-five, which said wire was 
and remains the property of your orator, at a cost to your orator of 
nine thousand six hundred and sixty-four dollars and sixty cents. 

20. That your orator, the said Western Union Telegraph Com- 
pany, continued to operate so much of said lines of telegraph be- 
tween Baltimore and Wheeling aforesaid, referred to as aforesaid in 
the agreements made as aforesaid between the said Western Tele- 
graph Company and the said Baltimore and Ohio Railroad Com- 
pany, as were within the State of Maryland from the vear eighteen 
hundred and sixty-six until the year eighteen hundred and seventy- 
two, when, to wit, by lease dated on the twenty-ninth day of April, 
In the year elghteen hundred and seventy, duly recorded as r quired 
by law, the said Western Union Telegraph Company leased all its 
lines, ways, fixtures, property, and easements within the State of 
Marvland for two vears, accounting from the date of said lease, to 
the Western Union Telegraph Company of Baltimore City, a COPPO- 
ration duly incorporated under the general laws of this State, at 
and for the vearly rent of ten thousand dollars, pavable half vearly 

on the twenty-ninth day of October and on the twenty-eighth 
ot day of April in each year, as will appear from a copy of said 

lease, duly certified, herewith filed, and marked Exhibit F, 
and which your orator prays may be taken as a part of this its bill 
of complaint; but that said lease has how expired, ana that sata 
Western Union Telegraph Company of Baltimore City is now a ten- 
ant at will only of the property so to it leased by your orator as 
aforesaid. 

21. That the said Western Union Telegraph Company, since if 
became, as aforesaid, chargeable with the right and duty so to do, 
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operated, or caused to be operated, with the consent and acquies- 
cence of the respective purties to said respective contracts, the said 
lines of telegraph between Baltimore, in Maryland, and Wheeling, 
In West Virginia, in strict compliance with the terms and condi- 
tions of the respective contracts made as aforesaid between the said 
Western Telegraph Company and the said Baltimore and Ohio 
Railroad Company, sO long as it was permitted sO LO do by said Bal- 
timore and Ohio Railroad Company, and has been and is willing 
and desirous to perform and execute all its duties and obligations 
under said respective contracts when it Is permitted so to do by said 
Baltimore ana Ohio Railroad Company, or is authorized so Lo by 
the order of your honorable court. 

22. That inasmuch as the charter of the said Western Tele- 
graph Company Was by its terms, as set forth in the seventeenth 
section thereof, to wit, in the seventeenth section of the act of the 
General Assembly Ol Maryland known as the act of December 
“CSSIOT), elghteen hundred and forty-six, chapter thirty-nine, here- 
iubefore referred to.and made a part hereof, limited to expire 
at the end of thirty years from the passage of the said act, 
the said Western Telegraph Company did, under and by virtue 
of an act of the General Assembly of Maryland known as the act 
of IS6S, chap 171, entitled “An aet to repea! article twenty- 
six of the code of public general laws, and to enact a substi- 
tute therefor, and to repeal section twenty-two of article sixteen, 

sections ninety-nine to one hundred and three of the 
Od same article, and sections thirty-three LO forty-three of article 

eighty-eight of the code of publie general laws,” and espe- 
cially under the provisions of the seventy-fourth, seventy-fifth, and 
seventy -sixth sections of said act ot LSOS, chap. 71, after taking all 
proce dings hecessaPry and proper under the terms of said last-men- 
Llane d act to accomplish Said purpose, caused itself, in due form of 
law, to be incorporated under the laws of Maryland, by certificate 
dated on the eloghth day Ol January, in the year elghteen hundred 
and seventy-seven, duly recorded, as required by law, in the office 
of the clerk of the superior court of Baltimore city, as appears by a 
duly certitied copy of said certificate filed herewith, marked Com- 
plainant’s Exhibit G,and which your orator prays may be taken as 
a part of this its bill of complaint, under the name of “The Western 
Telegraph Company of Baltimore City;” and thereupon there was 
devolved, by operation of law, upon the said “The Western Telegraph 
Company of Baltimore City” all the property and assets belonging 
to the said The Western Telegraph Company, and all its debts an 
liabilities subject to the contracts affecting the same, hereinbefore 
referred to; and thereupon your orator, as a lessee deriving title from 
the said Western Telegraph Company through the said American 
Telegraph Company as atoresaid, became entitled to all the rights, 
privileges, advantages, and property assigned or leased by the said 
Western Ti legraph ( OM pany to the said American Telegraph (om- 
pany as aforesaid, and which were assigned by said American Tele- 
erapl Company to your orator as aforesaid, according to the terms 
of suid respective leases and assignments, and especially became 
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entitled to the benefit and advantage of the sealed contracts afore- 
sald made as aforesaid by the said Western Telegraph Company 
with the said Baltimore and (lio Railroad COnLpany ; ana threat 
your orator has been and is at all times willing and able to execute 
all the obligations devolved upon it under the said sealed contracts 


— 


and under the lease made as aforesaid by the said Western Telegraph 
Company LO the Ameriean ‘¥ legraph Company iis aforesaid and 
under the ASSIO TIN hts of said le ise made iis aforesaid, 
v8 23. And your orator craves leave to refer to said Maryland 
act of 1868, chap. 471, hercinbefore referred to, and that the 
same may be taken as part of this its bill of complaint as fully as 
if il duly eertified COPY thre reot Wiis it re with fil dl and Wiis praved 
to be made a part hereof; and your orator will make further and 
Wore formal proof thereof if the same Is required, 

24. That your orator, being duly incorporated, as aforesaid, under 
the laws of the State of New York, and acting under and by virtue 
of an aet of the Congress of the United States approved on the 
twenty-fourth day of July, in the year eighteen hundred and sixty- 
six, entitled “An aet to aid in the construction of telegraph lines 
and to secure to the Government the use of same for postal, military, 
and other purposes,” and, in accordance with the terms thereof, did 
file, in the month of June, in the year eighteen hundred and sixty- 
seven, Its written acceptance with the Postmaster General of the 
lTnited States of the restrictions and obligations Imposed ly sid 
uel of Congress, its wil] cL pope ur by il COPY of sid ACCC PLANE, duly 
authenticated, filed herewith, and marked Complainant’s Exhibit I, 
and which your orator prays may be taken as a part of this Its bill 
of complaint; and that your orator thereupon became possessed of 
ali the rights, privileges, and Powe rs Upon it conferred by said ct 
of Congress. 

25. That under and by virtue of its acceptance of the restrictions 
ana obligations required by the act ot Congress approved as ofore- 
suid on the twenty-fourth day of July, eighteen hundred and sixty- 
six, your orator became entitled to maintain and operate lines. of 
telegraph over and along the line of the said Baltimore and Ohio 
Railroad Company between Baltimore and Wheeling, because the 
said line of railway SO belonging to the said Baltimore and Ohio 
Railroad Company was and is a post road of the United States, 
which has been deelared to be and has been established as such post 
road by the laws of the United States, and especially became enti- 

tled LO maintain and Operate the line of telegraph then pl arce d 
\ a along the line of the said Baltimore and Ohio railroad be- 

tween Baltimore and Wheeling aforesaid, including In the 
term “telegraph” the posts, insulators, and the two wires provided 
for in the said contracts of June ISth, 1853. and September Ith. 
1855, in the manner and to the extent provided for in said) con- 
coutracts, and became entitled LO maimtain ana Opn rate the new 
wire by it erected 1) the line of telegraph aforesaid betwe Cll DBalti- 
more aforesaid and Cumberland, in Marvland,in the vears IS71 
and 1872, as aforesaid. | 

26. ‘That under and by virtue of the sealed contraets and agree- 
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ments between the said Western Telegraph Company and the said 
Baltimore and Ohio Railroad Company, hereinbefore referred to, 
and of thie le iSscs and assignments ator said. your orator Is, ane has 
bee 1) since the Veoaur ¢ perlite 1} hundred and Seve ntyv-lwo, entitled LO 
maintain and use,in the conduct of its business as a telegraph com- 
preity, in) thir Piahbier provid by said contracts, the line of tele- 
eraph, consisting of posts, insulators, and two wires, erected upon 
and within the line | tha railroad of the suid Baltimore ania Ohio 
Railroad Company between its termini at (‘ameen Station, in Balti- 
more city aforesaid, and in Wheeling, in the State of West Virginia ; 
and it has been entitled, since the said vear eighteen hundred and 
seventy-two, to the ownership and use of the additional wire put up 
on said line of telegraph between Baltimore city and Cumberland, 
in Marvland, in the vears eighteen hundred and seventy-one and 
ciehteen hundred and seventy-two, as aforesaid, and is and has been 
entitled, sinee the vear last aforesaid mentioned, to establish stations 
and put up instruments for the transaction of its business of tele- 
craphing at any point along the line of the railroad of the said 
Baltimore and Ohio Railroad between Camden Station, in Balti- 
more city aforesaid, and Wheeling, in West Virginia aforesaid, and 
is entitled to connect said line of telegraph with its own wires at the 
termini of said line of telegraph in Camden Station aforesaid and 

In Wheeling aforesaid 
1) 24. That nicl r and by virtue of said respective sealed COll- 

tracts with the said 1} iitimore ana Olio Railroad Company, 
dated as aforesaid on June ISth, 1555, and September 12th. 1855, 
vour orator, the said Western Union Telegraph Company, has been 
and is entitled, since the’thirtieth dav of June, in the vear eighteen 
hundred and seventy, the date of its last account stated as aforesaid 
with the Ssitid Baltimore ill 7 Ohio Railroad Company, hereinbefore 
sel forth, to all mons Ss PFecelyve d DY the Operators of the said Balti- 
more and Ohio Railroad Company in the transmission of messages 
hor the said Wi stern Lo nion X t graph Company ana for other per- 
sons on said entire line of telegraph between Baltimore and Wheel- 
ing aforesaid when such messages were not upon the business of 
Sula railroad COMpPany but sata Baltimore ana Ohio Railroad 


‘Company has required said operators to pay all of said monies so 


received LO It, anid lias receiv df the Sithne, ania has hot accounted for 


or paid over the same to your orator, but has refused and still re- 
fuses so to do. 

28. That, notwithstanding the rights of your orator under the con- 
tracts, lease, and assignments aforesaid, and under the act of ¢ ongress 
approved July 24th, 1866, as aforesaid, to have, maintain, and use the 
entire line ot elegraph as aor said On} the railroad of the said Bal- 
t more and Olnto lailroad Company between Baltimore, in Mary- 
land, and Wheeling, in West Virginia, in the manner provided by 
sald contracts, yet thie said Baltimore and Ohio Railroad Company 
did, in) the vear elelit (1) hunedre d anid Seventy-seven, CHUSEL the said 
line of te legraph Ol} Its said railroad between Baltimore and W heel- 
ing as aforesaid, which your orator was so entitled to maintain, oper- 
ate, and use, to be disconnected from the offices of the said The 
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Western Union Telegraph Company of Baltimore City, in Mary- 
land, and from the respective offices of your orator In Maryland 
anid ee Virginia, and has deprived the said The Western Union 
Tele rap li Com pany of Baltimore City and your orator of their re- 
spective neh tS to the oecupation of sald lines of telegraph, and LO 
respectively conduct thereon the business of telegraphing 
| for hire under the contracts hereinbefore referred to, and has 
connected said lines of te legraph with the offices of another 
if t eraph COLIpany Or othe telegraph companies with the PUPPpose 
of enabling such other telegraph company or companies to do 
theres 1} the DyUISinie “Ss OF Uf rf cvraphing for lire, although ho such other 
tel graph COMPANY nas right. THEE r said contracts, to do the busi- 
legraphing for hire on said lines of telegraph except yout 
orator and the said The Western Union Telegraph Company of 
Baltimore City, which acquired, as aforesaid, the right to do the 
| its hereinbefore referred to; and the said Balti- 
more and ¢ Milo Ra ilroad © OM pan) asserts, as your orator Is Inform d 
rd Ve rily bel ne VOCs, that t has the right to conter Upoll anothe r 
telegraph company or upon other telegraph companies the right to 
do the business of telegraphing for hire upon other business than 
this DuUSINeSsS of sal 7 Baltimore ana Ohio Railroad Company 11) ana 
upon sald line of telegraph hereinbefore referred to, and has pro- 
Posed, ana (docs TOW Dro} =O LO CGNeTCISE seid WW rongful powers. 
29> All of which acts and doings of the said Baltimore and Olio 
Railroad Con Inpany are in \ iolation of the contracts aforesaid and of 
thie rivlits QO] youl orator under the laws of the United Stutes as 
aforesaid, and to the irreparable injury and wrong of your orator ; 
Lh your orator, averring that if Write fore borne proseculing its sult 
In a reasonabl hop of accommodation, charges that 1t cannot en- 


| 


foree its rights under the sealed contracts atore said at law without fl 


; 
Tf 


ereat multiplicity of actions 

nd your orator further avers that the said The Western 
Telegraph Company of Baltimore City and the said The Western 
onion v low) ph Companys of Baltimore City, which att. aS Your 
orator lias averred, corporations Incorporated under the laws of 
Marvland, cannot be joined as parties in this suit without ousting 
the jurisdiction of this court as to the other parties to this sul 

ol. In consideration whereof, and forasmuch as your orator 

y Cull only have adeqt lite re lief 1 the premises in) “a court of 

CQUILY, wi re matters of this nature are properly cognizable 
and relievable— 

52. ‘To the end, therefore, that the said Baltimore and Olio Rail- 
round Company may answel this bill Oo] complaint and discover and 
bring into court said contracts made as aforesaid between the Bal- 
timore and Ohio Railroad Company and the said Western Tele- 
graph Company, and may, if it can, show why your orator. should 

have the reliet li "e DV prayve dl. ania may especially, accordi: iy LO 


} 


best information, full, true. direct. and pert ct answer make, veri!- 
at (] Ly thas Onli or allirmation Of its Proper otheer. to the Sc yV' ral lli- 
rrogatories hereinafter numbered and set forth, which by the note 


Li 
hereunder written thev are required to answer—that is to sa\ 


+ . 
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(1.) Whether it, the said Baltimore and Ohio Railroad Company, 
did not enter into the sealed contracts with the said Western ‘Tele- 
graph Company, dated on June 18; 1855, and September 12, 1850, 
copies of which, respectively marked Complainant's Exhibits A and 
b, are filed with this bill of complaint; and whether such copies are 
not true copie sof the original r spective scaled contracts so entered 
ito 

(2 ) Ana whether it, thi sald Baltimore and Ohno Ratlroad Com- 
pany, did not receive and apply to the uses of the said company the 
check for $15,000, which is referred to in the eighteenth paragraph 
of this bill of complaint: and whether such payment was not made 
on account of the indebtedness found to be existing on or about the 
month of June, IS70,. from the said Western Telegraph (‘om- 
pany to the Baltimore and Ohio Railroad Company, under the 


joint accounts arising out of the contracts between the Western 


Telegraph Company and the Baltimore and Ohio Railroad Com- 
pany, dated, respectively, June ISth, 1855, and Septem be r 12th, 
ISoo, In relation to the entire line of telegraph placed along 
the line of the said Baltimore and Olio Ratlroad between Baltimore, 

in Maryland, and Wheeling, in West Virginia, and under a 
I certain contract between the said Western Teiegraph Com- 

pany and the said Baltimore and Ohio Railroad Company and 
a certain railroad CODLpP ANS formerly known as the Northwestern 
Virginia Railroad Company, but now known as the Parker sur; ol) 
Branch Railroad Company, which last contract is dated Mare » 24th. 
ISOS, and under a certain contract made between the said “same 
and Ohio Railroad Company and the American Telegraph Company 
Wn) relation to a telegraph lin on the Washington Branch of the said 
baltimore and Ohio Railroad Company. 

(3.) And whether the said Ame gp legraph Company referred 
to in this bill of complaint did not, ith the acquiescence or consent 
of the said Baltimore and Ohio Ra ‘lroad Company, enter upon the 
execution of and execute in the place and stead of the Western Tel 
graph Company,until June 12th, 1866, thesaid contracts of June Sth, 
S55. and Sept robe r 1th. PSo.. Cente red into bet Ween thie sald W est- 
ern Telegraph Company and tla sald Daltimor eand Ohio Ratlroad 
Company. 

(4.) And whether the Western Union Telegraph Company, the 


} } } } 
complainant in this ease, did not. with the acquiescence or consent 
of the said Baltimore and Ohio Railroad Company, enter upon the 
execution of and execute in the place and stead of the Western Tele 


' 


graph Company and of said American Telegraph Company after 
June 12th, 1SS6, the said contracts of June ISth, 1555, and September 
tain, SERS, entered tute between, Cel iar ee ee ee 
pany and the said Baltimore and Ohio Railroad Company, and how 
long did it continue to execute the same 

(5.) And whether the said Western Unio 
did not, with the acquiescence and consent of me sald Baltimore and 
Ohio Railroad Company, put up on the h 
road of the said Baltimore and Ohio Railroad Company between 
Baltimore and Cumberland, in Maryland, which line was then in 


» Lelegraph Company 
i 


, 


} } 
Tif elegraph On tive rail- 
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And enjoining and strictly prohibiting the said Baltimore and 
Ohio Railroad Company from permitting any telegraph company, 
or contracting to permit any telegraph company, other than the 
Western Union Telegraph Company, or seme other telegraph com- 
pany exercising that privilege under said Western Union Telegraph 
Company, to use without the license or permission of the said West- 
ern Union Telegraph Company, for the transaction of the business 
of telegraphing for hire, the entire line of telegraph between Balt- 
miore ana Wheel ne how placed Ol) the line of the railroad of the 
said Baltimore and Ohio Railroad Company under the said con- 
tracts made between the said Western T legraph Company and the 
said Baltimore and Ohio Railroad Company, dated, respectively, on 
June 1s8th, 1853, and September 12th, 1855, or any part thereof, 
until the further order of your honorable court. 

35. And may it please your honors to grant unto your orator also 
the writ of subpana against the said Baltimore and Ohio Railroad 
Company, commanding it to appear im this court, at some certain 
day to be therein named, to answer the premises and abide by and 
perform such decree as may be passed therein until the further 
order of your honorable court. 

Oo. And your orator will ever pray. 

[Seal of Com 
THE WESTERN UNION TELEGRAPH 
COMPANY, 
By NORVIN GREEN, Pres't. 


CIITARLES J: M. GWINN, 


Solicitor hor ( omplainant. 


The defendant is required to answer the interrogatories, numbered 
from 1 to 7, both included, whieh are set forth under the 52d 
paragraph of this bill of complaint. 

CILARLES J. M. GWINN, 


Solicitor for thre ( omplainant 


iS STATE OF New York, City and County of New Yorl 


Qn this 12th day of Sept, in thy year elohteen hundred and 
eighty-one, before the subseriber, a commissioner of the cireult court 
of the Lnited States for the southern district of New York, persol- 
ally appeared Norvin Green, Esquire, president of the within-named 
Western Union Telegraph Company, and made oath that the mial- 
ters and facts stated in the forevolng bill are true, to the best of lis 
knowledge and belief. | 

In witness whereof I have hereunto set my hand and seal on the 
day and year last above written. | | 

[Seal of Com’r. ] 
SAM L R. BETTS, 
United Slates (om 'r. Nouth. Dist. af Ne i York. 


Endorsed 7 Service of COPY admitted. John IK. (owen, sol’r for 
def’t.” 
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4) Exuipit A. 


Articles of agreement, made this eighteenth day of 
June, inthe year eighteen hundred and fifty- 
three, between the Baltimore and Ohio Raiul- 
road Company, of thre first part, and the Western 
Telegraph Company, of the second part. 
Whereas, for the purposes of the Baltimore and 

Ohio Railroad, the said partie sof the first part ure 
desirous ot having thre free use of a line of tele- 
graph between the termini, and whereas the said 
parties of the second prear't are at this time the iis- 
signees of the Morse patents between the termini 
In question 
Now, these articles of agreement witness that 
ie said parties of the first part, for and in consid- 
eration of the privileges and undertakings herein 
mentions d Ol) the part of th }) irties of the second 
part, do it re by avree and bi 7 thi Tris lves iis fol- 
lows: 

1. Do grant to the said parties of the second 
part a license, so long as the said parties CXIst as 
a telegraph company, to erect and maintain 4 
ine of magnetic telegraph upon and within the 
limits of the said road, provide d that the position 
of the posts or wires of thi sald tel graph coln- 
pany shall be such iis shall iy ipproved by the 
officers of the said railroad company. 

2. The said railroad company agree to build a 
substantial line, consisting of posts and a single 
wire of telegraph, between Ellicott’s Mills and 
Wheeling, along the track of their road, which, 
when completed, shall be the property of the sald 
telegraph company. Wherever there is at this 
time such a line on the route of said road, it shall 

be optional with the said railroad COmMpany 
ov LO adopt the same as a part of the line now 

agreed to be built or to rebuild or improve 
the same, it being, however, expressly under- 
stood that the renewal and r pairs of said posts 
and wires from time to time and at all times shall 
be made by and at the CX pr nse of the sald tele- 
graph company. 

Should the busine SS lLIeSsSutl't sot the said rail- 
road company interfere with or impair the gen ral 
business of the said telegraph Company, either 
along the entire line or between particular stations, 
the said railroad company hereby agree, upon 
being satisfied that the patent right therefor is 
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first properly obtained at the eX pens of said tele- 
graph company, vw pub up a second wire, with the 
appurt hawces, SO us to increase the facilities for 
transmitting MCssauLves, whenever ex perl nee shall 
prove that such interference or impairment tukes 
place, said wire when put up to be the property of 
said telegraph COTMPany, which shall be charge- 
able with the preservation and repair thereof at 
its own cost, If being understood that, of their 
OW) option also, the said railroad COTIpPAahy may 
put up a second wire, with the appurtenances 
which wire shall in like manner be the property 
of the ssid telegraph COMMpPany and LO be kept by 
said company in preservation and repair, the 
Instruments lor Usihig the Silbiie, howev r, to be 
paid forand retained by said railroad company and 
to be their property; should thesaid wire here lastly 
mentioned be put uly) by the said railroad COMPANY 
of its own Option or at the Instance ot the seid 
telegraph COMMpPAany, then the sald raullroad COll- 
oe - esis oa haat “oan shall be entitled to priority in the trans- 
| mission of messages In either direction on thy 
business of the said railroad company. 


Kk. RK. Co. to pay $500 lL. It is further agreed that, in full satisfaction 
waned fon if Aaa for the maintenance of all stations which it Is pro- 
which is in provited thal vided the railroad company may from time to 

il the station ~ timeestablish and of any other current expenses 
med by Tel. Co, which any stipulation of this agreement 
51 might he interpreted should be paid by the 


railroad COM pany, the annual sum of five 
hundred dollars shall be paid by the railroad COll- 
pany LO the i legraph COMPANY, the operators il 
the several stations to be paid by the ratlroad 
company until the particular station 1s.assumed 


by the telegraph — under the stipulations herein- 
after expressed, 
hn sagt pcos he 0% ) The said railroad COMPANY hereby aeree to 
rae, | permit the agents of the said telegraph company, 


on their way toand from their offices or on duties 
connected with the said telegraph line, to travel in 
the cars of the said railroad company free of charge, 
but at their own risk of personal injury, transport- 
Ing also, without cost, such office materials as may 
be required at stations along the line, such as acids, 
cups, books, and such like. 
Rode eg terees tosen’ 6. In consideration whereof the said telegraph 
svidline—*re "Ellicott. Colipany on their part agree to transmit promptly 
I. R. to have priority on and free of charge over the said line all mi: SSaugves 
- on the business of said road, and in case a second 


at hy hy 20 I eX 
clusive wire Wire Is put up the said railroad company shall 
have the priority in sending messages, as herein- 


' 
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before mentioned or in its discretion, it furnishing 
the proper instruments for working the same. The 
said railroad company may have the exclusive us 
| be in working 


— 


of one of said wires when both shal 
order, 

7. And the said telegraph company hereby agrees 
thist the suid riuliroad COM Mpany bay establish sti- 
tionsand putup instruments, maintaining thesame 
at their own cost, at any point or points on said 
line _ re said telegraph company do not elect to 
do so,it being understood, however, that the earn- 
Ings al yor stations, when employed cn general 
business oth r than that of said ro ial, shall be paid 
to the said telegraph company, s tid tel graph com- 
pany having the right to take to itself any such 
station upon paying to said railroad company the 
price of the instruments and materials connected 
therewith and belonging to said railroad com- 


oO? >, And thre said Lf le eral lh company hereby 

agrees to take to itself any such station or 
stations last aforesaid whenever the average of a 
vears general work thereat shall exceed the cost 
‘ 


9 In the event of the dissolution of the said 
telegraph company, or a suspension of operations 
on their part, either voluntat Or In consequcnce 
Ol le real Process Ol cLti\ k na. tha a the suid rall- 
road COMPAS shall be at lib rey and ure author- 
zed to take chara Oo] the said telegraph line for 
their own purposes, with t! ppurtenances, until 
the said telecral fh COMPANYS shall resume active 
Opcratllons, and it is expressly understood that ho 

' 


i 
miterest ww W hie I the Said teleyvraph ¢ pig iit L\ 


have in) salad line shall by iiss vnable s s to affect 
or impair in any manner the rm arranger the said 
railroad company under these articles of agree- 
ment 

10. And it Is agreed as a part of the considera- 
tion of this contract that th suid railroad com- 
pany will use its influence with the Northwestern 
obtain for said 


\ rginia Railroad Company to 
tel graph COMMpany sim] il \) rivi l (res Ol} sid road 


ais are herein specified, and said tele: graph Coll- 
pi ny In that event agrees to put suid Northwestern 
Virginia Railroad Company on the same footing 
iis aa the matters hh rein set forth iis is held 
by said Baltimore and Ohio Railroad Company 
ll. And it Is agreed that the ownership of the 
sald telegraph company _ rein before recognized 
of the posts and wires of » telegraph is to be 


at) 
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taken as subject to the performance of the said 
telegraph company and its assigns of all the stip- 
ulations herein contained affecting said telegraph 
company. 

12. And these articles of agreement further 
witness that the said telegraph company have 
appointed Samuel Manning their attorney to exe- 

cute these presents In duplicate as the act 
53 and deed of the said company, and that 

the said Baltimore and Ohio Railroad 
( OhIpany have appointed Joshua [. Atkinson their 
attorney to acknowledge these presents in dupli- 
cite as the act and deed of the said railroad com- 
pany. 

In testimony whereof the presidents of the re- 
spective companies have hereunto signed their 
Hates ania caused the corporate seals of the sila 
companies to be aflixed hereto on the day and 
vear first above written. 

Signed, sealed, and delivered in presence of— 

WM. G. HARRISON, 
Pres'd’t B. & O. R. Ted Co. 


The name of Samuel Manning having been 
first substituted for George R. Dodge. 
fSeal Western Tel. Co.) 
GEORGE R. DODGE, 
Pres't Western Tel. Co 
PSenl of the Baltin ore & Obie Railroad Co 
EDW. G. S. RAW. 
WM. HL. BAYZAND. 


STATE OF MARYLAND, | a _. 
City of Baltimore. lo mat: 
be it remembered that on this 18th day of June, 
in the year 1S53. before the subscriber, a justice 
of the Peace of the State and city aforesaid, pr r- 
sonally appeared Samuel Manning and Joshua I. 
Atkinson, who, we are satisfied from our knowl- 
edge, ure the persons named iis attorneys in the 
foregoing articles of agreement, and severally ac- 
knowledged the same to be the act and deed of 
their re Sp etive constituents. 
Acknowledged before— 
(Signed) EDWD GS. RAU. 
’ WM. M. BAZYAND. 
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4 Exnisit 5. 
(b 2.) 

Whereas an agreement was « ntered into between 
the Baltimore and Ohio Railroad Company and 
the Western Tel graph Company, dated the elght- 
eenth day of June, in the year eighteen hundred 
and fifty-three, and whereas the said agreement 
has proved to be defective and insuflicient to 
secure the ends designed to be effected thereby, 
these presents are therefore executed on this 
twelfth day of September, in the year eighteen 
hundred and fifty-five,asa supplement to the said 
agreement, for the purpose of altering the same 
so far as may be herein provided for, and not 
otherwise or to anv greater extent. 

Ist. The said railroad company will proceed 
without delay to put in good working order with 
new Insulators, relocating the posts wherev Pr H 
may be necessary, and substituting posts for trees 
in all cases, the wire now up on the line of the 
railroad between Ellicott’s Millsand Cumberland; 
also to erect a line of posts from Camden Station 
to Ellicott’s Mills, and pub up thereon a single 
wire, Which wire and the necessary insulators are 
to be furnished by the said t legraph company, 
and the said wire to be connected with the wire 
from Ellicott’s Mills to Cumberland. 

2d. The said railroad coln pan will also put 1 
like working order, relocating and substituting 
posts for trees as aforesaid, the wire on the line of 
the railroad between Cumberland and Wheeling. 

od. The said railroad company will also, with- 
out Uullhecessary delay, proces i to put up a second 
wire on the posts along the line of the said rail- 
road from Camden Station to Cumberland, so 

placing the same on the posts as that it 
oo) shall not become entangled with the other 
wire on. said the wire erected in 
pursuance of this article to 


posts, 
be usec by the said 
railroad company as hereinafter specified. 

Ith. The entire line of telegraph between Bal- 
timore and Wheeling, so far as the same 1s or 
may be her after placed along the line ot the rail- 
road, including in the term “ tel graph ” the posts, 
Insulators, and the two wires provided for by 
this agreement, shall be ke pt in repalr by the sald 
railroad company, and maintained in first-rate 
working order as far as practicable 

The said telegraph company, however, to pay 
to said railroad company the cost of the materials 
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used in maintaining the wire used by the said 
telegraph company and its insulation. 
Sth. As the said telegraph company is now 
using the wire on the turnpike between Cumber- 
land and Wheeling, they for the present surrender 
to the railroad company the wire on the railroad 
from Cumberland to Wheeling, to be used by them 
as hereinalter specified; but whenever the tele- 
graph company shall desire to resume the use of 
sald wire, they may do so after having viven four 
months’ notice to the said railroad COM MpAany of 
the intention to do so. On being so notified, the 
railroad company will put up a second wire on 
the railroad from Cumberland to Wheeling, to be 
used by said railroad company ‘as’ hereinafter 
specified, 

6th. The wire to be put up by the railroad com- 
pany from Camden Station to Cumberland, to- 
gether with the wire now on the railroad from 
Cumberland to Wheeling, so long as the same 
may be left for the use of the railroad company, 
as provided in the fifth item of this agreement, 
are to be worked by the railroad company exclu- 
sively by their own operators, and at their own 
oftices, free from any control or interference of the 
telegraph company ; and the termini of the 
said wire, both at Baltimore and Wheeling, 
are to be at the offices of the railroad com- 
pany, but a connecting wire to be maintained, by 
means of which the telegraph company may be 
enabled to use said wires, or the railroad { OlLpAnY 
to use the wires of the telegraph company ; but 
the use of the wire of the railroad company Is to 
be only as provided for in the ninth section, and 
the railroad company is to use the wire of the 
telegraph COMM pany only by the consent, in W riting, 
of the said telegraph company, the messages of 
the railroad company, as provided: for in article 
No. 9, to be sent by the oflicers of the telegraph 
company, unless the last-named company shall 
consent, as aforesaid, to the use of their wires by 
the railroad company. 

ith. After the second wire shall have been put 
up between Cumberland and Wheeling, then that 
shall be connected with the second or new wire to 
be put up between Baltimore and Cumberland, 
and from the line to be worked by the railroad 
company, as provided in the 6th article of this 
agreement. 

Sth. The operators of the railroad company 
shall, when authorized in writing by the proper 


st) 


5 ee el a ae ee ee a ie ra 
oe me gee RR ek TO Spee EE Ht a Sas 


sald 


now 
iber- 
nder 
road 
hem 
tele- 


ok of 


four 


iV of 


the 

1) 
o be 
ifter 


OM- 
, LO- 
ron 
cLEdie 
ny, 
ent, 
elu- 
OWT) 
the 
the 
Ing, 
O- 
5 by 
¥ be 
any 
but 
s 10 
and 
the 


ible 


aps 
hall 


THE BALTIMORE & OHIO RAILROAD CO, 


officer of the telegraph company, receive and trans- 
mit messayes for the said tel: graph company and 
for other persons not in the business of the said 
railroad company at and from all the telegraph 
othices of the railroad COT Pan al points where the 
telegraph company may have no offices, and the 
railroad COMMpAanY \ it] require its Oy riators to col 
lect and pay over the usual rates and such as may 
be establish: d by thi tele graph colmpany for Sue I 
li legraphic messages, for which end the said 
Opn rators shall make monthly re ports LO the tele- 
graph company, remitting the money with the 
reports; and in case any one of said operators shall 
be in default by failing to pay over monthly, then 
the railroad company will retain out of the salary 
of such Op rator the amount by him due, and \ i}] 
pay thesameover to the telegraph company. 
Od Sth. At all times when the wire of the 
le legraph Company Pha be down or out ot 
order the said company may use the wire of the 
railroad company by connecting therewith at any 
point where a connection can be made; but such 
Use by the tel graph COMP Ath shall not be allowed 
In any case to interfere with the prompt trahs- 
mission of the messages of the railroad company ; 
and when the wire of the railroad company 1s 
down or out of order the telegraph company will 
transmit the Inessages of the railroad company, 
but not so as to interfere with the business of the 
telegraph company in either case, the service and 
use to be without charge. 
1Oth. The telegraph company is Lo be dis- 
charged from the obligation to find the materials 
for use 1) the othices of the railroad CODIPANyY, if 
by Ing the intention of this contract that the rail- 
road company shall have the exclusive right to 
the use of a line of telegraph from Baltimore to 
W he ling, to be worked by sald company entirely 
at their own expense. The annual payment of 
SO00L00 stipulated for in the contract to which 
this is il suppl ment is to be, and hereby 1s, abro- 
gated, And the sald railroad COM pany hereby 
agrees to pay to the said tel graph comm pany five 
thousand dollars in manner following, that is to 
say: One thousand dollars, with interest from this 
date on the fifteenth day of ( letobe r next, ana One 
thousand dollars annually thereafter until the 
whole is paid, each payment to bear interest from 
the date hereof, and for which several Suns the 
said railroad company is, on the completion of 
this agreement, to pass to the said telegraph coni- 
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pany their five notes, with interest payable at the 
several terms above provided for. 
lith. The operators of the railroad company, 


i R operators to re- 
. portall messages except 


t. R. Co.’s business , ‘ ' 
Silat ue in’ making their reports to the telegraph company, 
shall include therein all messages by them sent 


and received at their respective stations, except 
those relating to the railroad company’s business 
or matters personal to the officers and em- 
Os ployees of the railroad COTM pany, and to 
the report there shall be an affidavit that 
no other Messages have been sent or received CA- 
cept those on the business of the railroad com- 
pany or on matters personal to the oflicers and 
employees of the railroad company and not con- 
nected with any matter of trade or business other 
than that of the said railroad company 
a ee ase sn 12th. Surt shall be Immediately commenced 
K. Dodge under hiscou against George R. Dodge on his contract with the 
railroad company to erect the line of telegraph, 
dated 18th June, 18535, said suit to be conducted 
by the telegraph company, without the interfer- 
ence of the railroad company, the amount of 
money which may be received in said suit to be 
applied to reimburse the railroad company for the 
cost of putting in order the line of telegraph on 
the railroad between Ellicott’s Mills and Wheel- 
ing, and the residue, if any, to be paid over to the 
railroad company. | 


R. R. op'rs not to send 13th. And it is further agreed that no operator 
essaves, unless anthor ° ° . : . 
ized, except on RK. R. Of the railroad company shall transmit or receive 


PHIST Ness any message On the wire of the sald railr aid con - 
pany, unless authorized as in the eighth section, 
except on the business of the said railroad com- 
pany Or On matters personal to the ofticers thereof 
not connected with any matter of trade or business 
other than that of the said railroad company, and 
that the operators of the railroad company at 
Baltimore, Cumberland, and Wheeling, and at all 
other points where the Western Telegraph Com- 
pany shall not have authorized said operators to 
receive and transmit messages, shall make a report 
monthly to the said telegraph Company that they 
have not transmitted or received any messages, 
except as above stated, to which report an affidavit 
of the truth thereof shall be made. bv all the oper- 
ators In any such office. | 

l4th. And these articles of agreement furthes 
witness that the said telegraph company 

D9 have appointed Lewis Andoun their attor- 
ney to execute these presents in duplicate 

as the act and deed of the said company, and that 
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the said Baltimore and Ohio Railroad Company 
have appointed Joshua J. Atkinson their attorney 


to acknowledge these presents in duplicate as the 


act and deed of the said railroad company. 
In testimony W ihe reot the presidents of the re- 


spective companies have hereunto signed their 


names and caused the corporate seals of the said 
companies to be affixed hereto on the day and 
vear first above written. 
WM. G. HARRISON, rk. Gil 
Pres. B. & O. R. R. Co. 
SAMUEL MACCUBBIN,  [t. s.] 
Pres. W. JT. Co. 


Signed, sealed, and delivered in presence of— 
CORNELIUS McLEAN, 
WILLIAM HH. IJAMS, 
To the signature of W. G. Harrison. 


STATE OF MARYLAND, | 
, , , SC 
( ily ol Baltimore. } 


De it remembered, and it is hereby certified, 
that on this first day of October, in the year 
elghteen hundred and fifty-five, before the sub- 
scribe r, al justice of the DeaeCe of the State and 
city afor said, ye rsoually appeared Lewis Andoun 
and Joshua [. Atkinson, who, I am satisfied from 
my own knowledge, are the persons named as at- 
torneys In the foregoing articles of agreement, 
and severally acknowledged the same to be the 
act and deed of their respective constituents. 

WM. M. BRICE-. 


G0) exuibit C. 


Lease and agreement made between the West- 


ern Telegraph Company, of the first part, and 
thre American Telegraph Company, INcOorpo- 
rated by the State of New J rsey, of the second 
part. 


Whereas the party hereto of the first part and 
the Marietta and Cincinnati Telegraph Company 
have been heretofore working their lines of tele- 
graph in connection with the Magnetic Telegraph 
Company, under a contract made with them by 
suid last-mentioned company, for mutual exclusive 
connections for the period of thirty years and 
thereafter, upon the terms in said contract speci- 
fied, and which was entered into on the twenty- 
second day of Septem ber, A. D. LSo7 : and 


Lease of Western Ts 
(‘oto Amertiean Tel. Co 


dated ——, 1859, 


Recites perpetual con- 
tract between Western 
(o.. Marietta & Cincin- 
nati Tel. Co., and Max- 
netic Co., dated sept. 22, 
1857 


et) THE WESTERN UNION TELEGRAPH CO. Vs 


en ee a a Whereas in working their said lines the said 
baltimore & Ohio R. R party hereto of ve first part has entered Into cer. 
Co., dated lune 1s, 18.9.5, ° ver . , : re ’ 

and Sept. 1’,1855,and be- tain obligations, viz: The said Western Telegraph 
the N. W I parties — < ompany has enter i into a certain contract with 
Se ee ae the Baltimore and Ohio Railroad ¢ ompany, dated 


etta & Cincinnati KR. KR the ISth dav of June, 1805, and also in another 
cinnati lel Co. dated contract in alteration of the same, dated the twelfth 


- : iat hatte day of Septem b ¥y ISD : also in another contract 
with said railroad company and the Northwestern 
Virginia Railroad Company, dated the twenty- 
fourth day of March, ISoS, copies of which are 
hie reo annexed iis a pra hereof, hiarke 1} 5 1} 4 
and ©: and the said Marietta and Cincinnati Tele- 
graph Company has entered into a ce riath contract 
with the Marietta and Cincinnati Railroad Com- 
pany, dated the tenth day of November, A. D 
IS57, as modified by a contract amendatory 
thereof, dated the third di: iV ol August, A. D. 1850 
copies of which are also hereto annexed as part 
hereof, marked D1 and D 2, and in which said 
contracts benefits were reserved as well as ob- 
ligations assumed, as will appear by reference 
thereto. 
eee ees ee And whereas the Western Telegraph 
bel. Co, ty We te C'o., Company has purchased the NMlarietta and 


tionsof M.&t. Te. co. Cincinnati line of telegraph of the proprietors 
thereof for the consideration of forty thousand 
dollars of their stock issued to said proprietors, 
thereby consolidatin: y the LWo CURE PSEC - into o nic, 
the said Western Te legr: aph € company undertak 
ing LO dise hh arge a | the ob ligati ions of the Mar let 
and Cineinnatti Telegraph Company, particularly 
those Ine urre “dl IT) the ir contracts with the Mari Lt 
and Cincinnati Railroad Company, marked D 1 
and D?. hereto annexed : 


of ca ont mMyty And whereas a majority of the stockholders of 
~s - re an a sad Magnetic | elegraph ompany lian eexchang } 

n n that Mag- their stock therein for stock in the said American 
lieved n obligatl 1s Telegraph Company on condition that the said 


under contract above Magnetic Telegraph Company should be relieved 
issume same from its obligations under said contract for ex- 
clusive connections, or that sald American Tele- 
graph Company should assume the burthen of 
their performance 
And the said American Telegraph Company, 
being desirous of having and Itasing the said 
telegraph lines of the party hereto of the tirst paar 
to work and use them In connection with then 
own, hath agreed to lease them for the term and 
upon the conditions hereinafter set forth, to wit: 
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lirst. The said American Telegraph Company 
gevrees to assume, and do s her b\ 
come joint obligor with the said Magnetic Tele- 


vraph Company in) the contract ; 


* mssume, to be- 


ol September 22, 

Soa aforesaid, ana her LD “CV rally covenants 

with said party hereto of the first part well and 

faithfully to perform all the terms and conditions 

hereof during its 

which sac contract Is here LO alin xed, marked A ' 
| 


sees 


e _ ‘ ‘> 
CONLIINUANCE, 


Alw> assumes to perform all the obli- 
gutions of the said party hereto of the first pra LO 
the Baltimore and QO Northwestern Vir- 
(ridplil Railroad Com pantie Ss. git) also all the obliga- 
tions of the Manetta and Cineinnatl Pelegraph 
Company ic tha Mari Lia ain ae neinnatl Railroad 
( ol pany, foresaid 

the first part, as contained and set forth in 
said contracts Bl and B2 and Cl and C2 
and D, during tie existence of this lease, 


Secondly 


moO aha 


“USSUTDE¢ df aS «l 


(3? 


to exonerate the party hereto of the first part from 
the performance thereof nd in consideration 
thereof, and of the rents | covenants herein- 
after set forth, the said party hereto of the first 
part 7 thy hie reb\ dems ind leas io the said 
American Telegraph Com their lines of tele- 
cr | ph as now CXISLING betw the eitv of Balti- 
more and the eities of Wh ry and Cincinnati, 
with their and every of their appurtenances, for 


I 

the said term of Lhirty years Irom thie thirteenth 
day ot August, A\ 1). thie neeforward us 
specified In said contract, a copy of which 1s 


hie reto At line and paying 


o°a-4* 
OOS, 


: 
CLE dae , marked “AA, yield 


therefor the following rents and payable in the 
following manner, viz: Paving to the Western 

elegraph Company the sum of ten thousand four 
hundred and seventy-six dollars per annum, and 
said ount is to be free and clear of all dedue- 


:i==('Ss- 


tions for expenses, wear and tear, and all 
ments and public dues on the posts and wires or 
oftices of the company hereafter to be levied upon 

first part during the continu- 
ance of this ce mise, t renits to be paid seml- 
the fifteenth davs of January and 
year and pro ata for any less r 
period, thi payment to be made on the fif- 
teenth dav of January. A 1) LS60). and accountl- 
‘the first of November, A. D. 1859, 
tha rents are also to Ly paid by the said 
American ‘Telegraph Company at such bank in 
thie city of New York from time 
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PRAY COT pen 
“ald agent 
of pest 
nt oor ' | 
Dtigeation 
Vv Am. f 


be designated bv the party hereto of the firs 
part, or to such person as they may appoint a: 
agent to receive the same and distribute it amMons 
their respective shareholders, and shall, at th 
same time and place, pay the compensation o 
such agent, not exceeding the sum of one hundre« 
dollars per annum: 

Provided, however, that if the suid rents, ol 
any part thereof, should be due and unpaid fo 

the space of sixty days from the time whet 
O.> the same shall become due and payable 

the same having been first demanded, o1 
should the said American Telegraph Company 
at any time during the continuance hereof, fail o1 
refuse to perform any or all of the obligations 0 
the said party hereto of the first part to the sak 
railroad companies herein mentioned, as specified 
in said contracts, then it shall be lawful for the 
suid party hereto of the first part to enter upor 
and have again and repossess as in their former 
estate the said lines of telegraph, with each anc 
all their appurtenances hereby demised, and that 
from thenceforth this demise shall be utterly void 
and of no effect, or to distrain and sue for such 
rents and sue for the non-performance of such 
covenants at their option, and that in that event 
the said contract with said Magnetie Telegraph 
Company shall be at once revived, and the sald 
Magnetic Telegraph Company and the said Amer- 
ican ‘Telegraph Company shall at once grant and 
continue to the said party hereto of the first part 
the exclusive connections and benefits during thx 
residue of said term reserved and stipulated for 
In said contract, a COpy of which is herewith, as 
stated, and’ in as full and ample a manner as if 
these presents had never been executed. 

And the said American Telegraph Company 
also covenants well and truly to pay such rents 
and perform said obligations, and also that it will 
not in any manner sublease or assign the POsses- 
sion of said telegraph lines and their appurte- 
nances to any persons or bodies corporate whatso- 
ever without the consent in writing of the party 
hereto of the first part being first had and ob- 
tained: Provided, That the American Company 
shall have the privilege to form business connec- 
tions with other lines of telegraph companies by 
transferring the wires of the Western Company 
into the oflices of companies connected with them 
In transmitting telegraph business, and that upon 
any noh-payment of rent, as above stated, or non- 
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performance of said obligations, or upon any sub- 
lease or assignment without assent they, upon de- 


mand, will quietly and at once restore or 


(4 procure to be restored to said party hereto 

of the first part the said lines of telegraph, 
and that failing so to do, it, the American Tele- 
graph Company, will pay to the said party hereto 
of the first part at the rate of double the amount 
of rent herein reserved until such restoration be 
fully made, the same to be paid not by way of 
penalty, but as asc rtained ana liquidated dam- 
ages until said party shall be 
their former estate with all their privileges and 
appurtenances, and that upon such restoration 
the said American Telegraph Company covenants 
to grant to said party hereto of the first part, in 
addition to the exclusive connections stipulated 
for with said Magnetic Telegraph Company, an 
exclusive connection also with any and all of its 
lines running into and from the city of Balti- 
more in any and every direction; and that it will 
receive and transmit all messages exclusively 


rt possessed as of 


from and upon the lines of said party hereto of 


the first part, which are to be passed to and from 
the city of Baltimore and beyond, from and to 
the city of Cincinnati and beyond, or any inter- 
mediate points, as provided in said 
September 22, 1857, aforesaid, and that the same 
shall not be sent by or received from any other 
telegraph company or companies 
And it is also covenanted that upon the execu- 
tion of these presents the said party hereto of the 
first part is forthwith to deliver to said American 
Telegraph Company their lines of telegraph and all 
their stations and office furniture, all their appa- 
ratus used in the working thereof, all tools for 
repairs, battery, materials, and supplies, and all 
stationery then on hand, and ali their appurte- 
naneces, the said lines being the one from Balti- 
more city, along the Baltimore and Ohio railroad, 
to Cumberland, to Grafton, and Wheeling; and 
also from Grafton to Parkersburgh, along the 
Northwestern Virginia railroad, and thence to 
Marietta, as now constructed and used, and from 
Marietta, along the Marietta and Cincinnati 
and the Little Miami railroads, to Cincinnati. 
All salaries, othice rents, and expenses ol 
65 every kind acerued prior to the first day 
of November, eighteen hundred and fifty- 
nine, to be paid by the party of the first part 
hereto, who are also to account for and pay over 


contract of 


» 
oe 
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all their receipts since sald date hol alread 

properly disbursed in the management of thei 

sald lane . the party of the second part LO pay re 

silaries, oflice rents, and expenses incurred ans 

accrued since said first of November. 
Pa yy A, te gs a And it is further covenanted that whenever th 
be free from m- party hereto of the first part shall be restored, o 
| entitled to be restored, to the possesslon of the 
lines, either at the expiration of said term or upo: 
the happening of any of the conditions herein se 
forth or at the expiration of any extension of sai 
term, that, whensoever or howsoever such restora 
LIOn shall take place, the said parey Ol thre SCCOTL 
part hereto will restore said lines, and all station 
and their appurtenances, furniture, battery, mat 
rials, supplies, tools for repairs, and all stationer 
then on hand for the repairs or working thereo 
and will restore the same free from debt and al 
Incumbrances. 
Sete sete li And the said parties, hereby mutually covenant 
Ing with each other well and truly to perform eacl 
ana all of the matters herem stipulated, hav 
hereto set their hands and = als to duplicate orig 
nals this - day of a | A. DD. one thousand f erly 
hundred and fifty-nine. 

(LS. W. Tel. Co.J 
SAM. MACCUBBIN., 
Pr sale ni West ri Telegraph Company 
[L. S. Am. Tel. Co.) 

ABRAM S. HEWITT T, 
Dire sudent of the American Teleqra hi Company. 

Rn. VW. RUSSELL, 


Nee i‘é lary ol thi, Arne rice leleqgraph Company 


Witness: 
J. T. MATTINGLY, 


To Sam | Maceubbin’s slonature ; 


66 A. 


These articles of agreement, entered into this twenty -second day 0 
September, one thousand eight hundred and fifty-seven, by and be: 
tween the Magnetic Telegraph Company, by their committee duly 
authorized, of the first part; the Western Telegraph Company, by 
their president and directors, of the second part, and Jacob Carman 
William M. Swain, Amos Kendall, Cornelius MeLean, and theit 
associates, under the name and style of The Marietta and Cinein. 
nati Telegraph Company, of the third part, witness as follows: 

1. The parties hereto mutually covenant and agree with each 
other that their respective lines of telegraph shall be worked to- 
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gether as one line, either by switching in or otherwise, from New 
‘ork by way of Baltimore, Grafton, and Marietta to Cincinnati. 

2. Each of said companies shall receive messages at all its sta- 
tions for all stations on each of the other companies’ lines and for 
all stations on other lines which may be conveniently reached 
through the lines of said companies, and the charges for the trans- 
mission of such messages shall be divided between all or any two 
of said companies, as the case may be, as hereinafter provided in 
section nine: Provided, That each company shall remain at liberty 
vO fix Its local rates of charge On messages passing exclusive ly be- 
tween stations on its own line according to its discretion. 

o. The Western Telegraph Company and the Marietta and Cin- 
cinnati Telegraph Company shall each pay one-half of the expense 
of purchasing, laying, and maintaining a telegraph cable across the 
Ohio river at or near Marietta, or one-quarter each in case the rail- 
road companies shall pay one-half, and shall occupy the same office 
at Marietta, and each of said companies shall pay one-half of the 
rent and of the current expense thereof, including salaries. 

L. If an eligible telegraph connection can be made with St. Louis 
from Cincinnati, then the company or individuals owning the line 
forming such connection shall be admitted as a fourth party to this 
agreement, occupying the same office at Cincinnati with the Mari- 
etta and Cincinnati Telegraph Company, dividing rents and ex- 
penses equally between the two companies as herein provided in 
relation to the Marietta office. 

». The parties to this agreement mutually bind themselves to an 
exclusive connection with each other in relation to the transmission 
of all business originating at stations on their respective lines, and 
also all business received from other lines destined for any such 
stations or for stations on any lateral line or lines beyond the ter- 
mini of those embraced in tos agreement: Provided, That nothing 
herein contained shall prevent any of the parties hereto, in case the 
line of any other party shall be disabled, from sending messages by 
any other line until the disability shall be removed, but no longer. 

6. The Western Telegraph Company shall discontinue 

67 their office in the city Ol Washington, whereupon the Mag- 
netic Telegraph Company shall receive and transmit to Bal- 
timore messages for the West at Washington and Alexandria and 
deliver them to the office of the Western Telegraph Company at 
Baltimore at the rate of thirty-three and a third per centum of the 
present rates of the Western Telegraph Company for such mes- 
sages from Washington, and of such rates as may he hereafter es- 
tablished not less than the present, The said rates are to be In- 
creased whenever the pore sidents of the two companies shail so agree, 
and if they cannot agree as to the propriety or rate of increase the 
same shall be referred to some third party, to be selected by them, 
whose decision shall be final. This agreement shall in like manner 
apply to messages from the West te Washington or Alexandria, but 
is confined to the line of the Western Telegraph Company and so 
much of that of the Magnetic Telegraph Company as lies between 
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Washington and Baltimore. As between Washington and Ale 
andria this agreement shall cease, as provided for the agreeme 
contained in the eighth section. 

7. This agreement shall take effect as soon as the contemplate 
connection with Cincinnati shall be effected, and shall continue 1 
force thirty years and indefinitely thereafter, until some one of tl 
parties hereto shall have given one year’s notice of a desire to wit 
draw from it; in which case it shall terminate at the end of sa 
year: Provided, That the sixth section of this agreement shall tal 
effect as soon as arrangements are consummated for the constructi 
of the lines of telegraph from Grafton to Marietta and from Mat 
etta to Cincinnati. 

8. In relation to all business originating at stations on the Was! 
ington and New Orleans telegraph line south of Alexandria, no 
under the control of the Magnetic Telegraph Company, and de 
tined for stations on or west of the Western Telegraph Compan 
and so from stations on or west of the said Western Telegray 
Company to stations on the said Washington and New Orlea 
telegraph line south of Alexandria, messages shall be carried by t] 
parties to this agreement in proportion to the distance on their sai 
lines. If the Magnetic Telegraph Company should at any tin 
cease to control the Washington and New Orleans line of telegrap! 
then this sectien shall cease to have any effeet. 

9. It is further agreed between the parties hereto that the throug 
charges on business between New York and Cincinnati shall be d 
vided one-third to the Magnetie telegraph Company, one-third | 
the Western Telegraph Company, and one-third to the Marietta an 
Cincinnati Telegraph Company; also that the through charg 
between New York and Wheeling, Marietta, or Parkersburgh shia 
be divided two-fifths to the Magnetic Telegraph Company and thre 
fifths to the Western Telegraph Company; also that the throug 
charges between Philadelphia and Cincinnati shall be divided tw 
ninths to the Magnetic Telegraph Company, four-ninths to tl 
Western Telegraph Company, and three-ninths to the Marietta an 
Cincinnati Telegraph Company; also that the through charg: 
between Philadelphia and Wheeling, Marietta, or Parkersburgli sha 
be divided one-third to the Magnetic Telegraph Company and tw 

thirds to the Western Telegraph Company; also that tl 
68 through charges between Cincinnati and Wheeling shall | 

divided one-half to the Marietta and Cincinnati Telegrap 
Company and one-half to the Western Telegraph Company ; an 
the business between Cincinnati and Baltimore shall be apportione 
in the same way. 

The present through rates on lines competing for. business b 
tween places mentioned in this agreement shall be considered an 
established as the through charges to be divided under this sectior 
which rates may be increased or diminished by the presidents « 
the three companies, or such persons as the directors or manage 
of the said companies may authorize to act in the premises, 

In witness whereof the said parties have hereunto set their hanc 
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cod, 


43 


on this twenty-second day of September, one thousand eight hun 


dred and fifty-seven. 
(Signed) 
(Signed) 


(Signed) 


WM. M. SWAIN, 
ZENUS BARNUM, 
AMOS KENDALL, 


Commattee of Magnetic Ti legraph Co. 


(Signed) 


JACOB CARMAN, 


Pre side nt of West rv Telegraph Co. 


(Signe d) 
(Signed) 
(Signed ) 


(Signed) 


JACOB CARMAN, 
CORNELIUS McLEAN, 
AMOS KENDALL, 
WM. M. SWAIN, 


Marie tla & Cincinnati Te if graph (0. 


| Endorsed :| Agreement between the Magnetic Telegraph Com- 


pany and the Western Telegraph Company. 
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Articles of agreement entered into this twenty- 
fourth day of-Mareh, 1858, between the West- 
ern Telegraph Company and the Baltimore and 
Ohio Railroad ¢ ompany and the Northwestern 
Virginia Railroad Company 


Ist. Permission is hereby granted to the said 
Western Telegraph Company LO build a continu- 
ous line of telegraph on the railroad from Grafton 
to Parkersburgh, in Virginia, on the terms here- 
inafter mentioned, with two wires. 

2d. The line to be built is to be a substantial 
line and, when bul lt, is to be kept in order by the 
aid railroad companies upon the terms herein- 
after mentioned. 

3d. One of the said wires is to be for the ex- 
clusive use of the said railroads and the other for 
the exclusive use of the said telegraph company, 
but in ease of the railroad company’s wire being 
out of order the railroad company’s business is to 
be done gratis by the telegraph COM pany Ol) its 
wire, and when the other is out of order the said 
telegraph colpany may Use gratis the wire of the 
railroad companies. In each event of that kind 
the company’s business which owns the wire 1s to 


~ 
‘ 


have the preference. 

ith. The said telegraph company is to be per- 
mitted LO have itl Oy} rautor in the othices of the 
railroad companies at Grafton and Parkersburgh, 
or to arrange jointly for the employment of oper- 
ators at these points. 


Dated Septem ber 22, 


Contract between West- 
ern Tel. Co.and Band) 
KR. R. Co. & N. W Va. RK 
R. Co, dated March 24, 


Grants permission for 
Pel. Cs, to build a line of 
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to Parkersburgh, Va 
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70 5th. All telegraphing on the line of th 


lel. Co. may put up 3rd 
wire, 

R I (‘o's t »>keenp snueh 
wire in redler | Co 
paying thet f 


Morse lel ty tween feral 
ton and Parkersburgh. 


railroad companies is to be confined ex 
clusively to the company’s business, but the o} 
erators shall, when so directed in writing by th 
Western Telegraph Company, telegraph on gen 
eral business, keeping accurate accounts of th 
same, paying to the telegraph company seventy 
five per cent. and retaining for the railroad com 
panies twenty-five per cent., the charges in sucl 
cases to be regulated by the telegraph company 
6th. The said railroad companies agree to pa 
to the said Western Telegraph Company six pe 
cent. upon one-half of the cost of the said. tele 
graph line in half-yearly payments until the sar 
railroad companies shall purchase and pay fo 
one-half of the same, which they, or either o 
them, may do at their discretion, at cost. 

7th. The said railroad companies agree to kee} 
the said telegraph line in good working order, fo 
which the said telegraph company will pay then 
one-half the cost thereof, and this article shal 
operate from the day when the said line shall be 
finished and notice thereof given to the said rail 
road companies, the master of the Baltimore ¢ 
Ohio Railroad Company aecepting the same a 
finished. 

Sth. The said railroad companies agree t 
transfer to the said telegraph company any licens 
or agreement they may now have or lhereatfte 
obtain for cutting poles along the line of the rail 
road gratis to be used in erecting the said tele 

graph line. 
7] %th. All the necessary transportation o 
men and materials for building the said ling 
and any line to connect Parkersburgh with Mari 
etta to be done at cost rates by the said companic: 
on a credit to the telegraph company of twelv 
months, with interest at six per cent. 

10th. This agreement is not to preven 
the telegraph company from putting on an. 
other wire for its own use at its own expense, pro 
vided it ean be done without interfering with thr 
wire of the railroad companies. If such thir 
wire should be put up the said railroad companies 
are to keep the same in order, and the said tele 
graph company is to pay to them such sum as it 
may cost to keep the samme in order. 

lith. The said telegraph company is to furnish 
to the said railroad companies the permanent 
right to use the Morse telegraph between Grafton 
and Parkersburgh. 
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In witness whereof C. McLean and S. Maeccubin, 
a committee duly appointed by their board, on 
behalf of the said telegraph company, and the 
presidents of the suid two railroad companies, on 
behalf of their respective companies, have here- 
Llito subseribed their nawlies, 
CORNELIUS McLEAN, 
SAM. MACCUBIN, 
Committe of i” Telegraph Co. 
C. BROOKS, 
President B. and O. R. R. Co. 
P.G. VAN WINALE, 
Preside ni N. WV la. R. Rh. Cu. 
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These articlesof agreement between the Marietta 
and Cincinnati Railroad Company, of the first 
part, and Jacob Carman, Cornelius McLean, Wil- 
liam M. Swain, and Amos Kendall and their other 
associates, constituting the Marietta and Cincinnati 
Telegraph Company, of the second part, witness : 

|. That the party of the first part grant- to the 
party of the second part the privilege of putting 
up and maintaining a telégraph wire for general 
telegraphie correspondence on the lineof telegraph 
posts now erected or occupied by said party of the 
first part along their railroad from Marietta to 
Cincinnati, subject to the terms and conditions 
hereinafter mentioned. 

2. The party of the second part while putting 
up their wire as aforesaid shall furnish and put 
up new posts wherever the present posts are in- 
sufficient to sustain two wires with entire security, 
and if the privilege of putting up another wire 
on the line of posts from Cincinnati to Loveland 
cannot be obtained, then the party of the second 
part shall put up a new line of posts on said route 
for the common benefit of themselves and said 
railroad company. 

3. When the wire of the party of the first part 
is not in working order the railroad messages shall 
be sent, as far as practicable, free of charge by the 
party of the second part, and, in like manner, 
when the wire of the party of the second part is 
out of order their Messages shall, as far as prac- 

ticable, be sent by thi party of the first part. 
74 }. The party of the second part shall be 
at liberty to establish and maintain tele- 
graph stations at Cincinnati and Marietta, and at 
such other points along said line as they may 
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think proper, but all local telegraph business 
said line, and the charges therefor, shall belor 
exclusively to the party of the first part, it bein 
hereby understood and agreed that the party | 
the second part shall be entitled only to the bus 
ness of sending such messages as may be receiv¢ 
at any of their stations on said line destined fe 
stations on any lateral or other telegraph Ih 
connecting with the said Marietta and Cincinna 
line at points where said party of the second pa 
may have stations, or such messages as may | 
received from any lateral or other telegraph lin 
connecting with said Marietta and Cincinna 
line, at points where said party of the second pret 
may have stations destined for any of the station 
of said party of the second part on their said lin 
or on any lateral or other line connecting wit 
said Marietta and Cincinnati line at points whe 
said party of the second part have station: 
lor all messages that may be received by th 
party of the first part at their stations to be r 
Lf legraphed at stations of the party of the secon 
part to stations on any lateral or other line coi 
necting as aforesaid, and for all messages that ma 
be received at any of their stations by said part 
of second part from stations on lateral or oth 
lines connecting as aforesaid, destined for, and th: 
may be retelegraphed by the party of the secon 
part to points on said line where the party of th 
second part have no stations the party of the fir 
part shall be entitled to their proportion of th 
charge for such messages corresponding to th 
distance such messages may pass upon their line 

oth. The party of the seeond part guarantee t 
the party of the first part the free transmission « 
hiessages for or from the officers and employees f 
the party of the first part, exclusively on railroa 

business or telegraph business, over the lin 
Vo of the Western Telegraph Company, Cc} 

tending or to extend from Marietta to Ba 
timore by way of the Northwestern Virgini 
railroad, and from Marietta by wavy of said rai 
road to Wheeling. between any stations on sai 
Western Telegraph Company’s lines and any stz 
tions on said Marietta and Cincinnati line. 

Oth. Said party of the first part hereby agree t 
permit the agents of the said party of the secon 
part, and also the avenuts of said Western Tele 
graph Company, when traveling on the busines 
of their re spective companies, to travel on the ear 
of said party of the first part free of charge, bu 
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at their own risk of personal injury, the agents so 


traveling producing evidence thereof from some of 


the principal otheers or agents ol} the telegraph 
company tor which they are so traveling, and said 
party of the first part agree t transport in their 
cars to stations Ol} their line, iree of charge, all 
wire and other material necessary in putting up 
and working the line Oo! telegraph Ly longing to 
said party Ol the second part 

7th. Said party of the first part 
good working order the said wire of the party of 
the second part for the sum of three hundred dol- 
lars pre r annum, to be pari thie Til DV the party ol 
the second part, which service is understood as 
not ineluding the cost of any renewal of wire, 
posts, or any other part or materials of said line, 
Pvt the cost of renewals of S Hd Ine, which shall 
embrace the cost of renewals of both wires, insu- 
lators posts, &e., shall be equally divided between 
said first and second parties. Said work of keep- 
Ing up) said line of said parts of the second pare 
shall be done to the satisfaction of such ofthicer or 
agent of said party of the second part as they may 
designate; but it is hereby understood that said 
party of the first part do not unde rtake to insure 
against or to be responsible lO} breaks or oth r 

accidents to said wire or line of said party 
16 of the second part, but only in such cases 

to put the same in working order within a 
reasonable time. 

Sth. The party of the first part reserve the 
right for themselves or their assigns, at any time 
within three vears from the time when the use of 
suid wire to be put up by said party of the second 
part shall commence, to purchase said wire and 
the insulators of said party of the second part, 
and all their interest 1n a certain contract entered 
into on the 22d day oOo; sx prt mi be os, ISO7. petween 
the Magnetic Telegraph Company, the Western 
Telegraph Company, and the party of the second 
part (of which a copy is hereto attached), by re- 
funding to said party of the second part all th 
honey they may have CX py nded 11) purchasing 
transporting, and putting up said wire, in fitt: 
Up) othees for Op rating the same, and oli -half of 
the cost of crossing the river at Marietta. toget! 


~ 


’ 


agree to keep In 
‘ & 


with such Sum as will, with the net receipts of 
said party of the second part, upon their said 
line to be constructed under this agreement, 
amount to fifty per cent. of said expenditures for 
constructing said line, and also by purchasing, at 


Tilt 
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a fair valuation, all apparatus and office furm- 
ture, and materials on hand used or useful in 
operating said wire, and assuming all responsi- 
bilities of the party of the second part subse- 
quently accruing for office rents, and also all their 
obligations under said contract with said Mag- 
netic and Western Telegraph Company aforesaid, 
the party of the second part hereby undertaking 
that there shall be no default under said contract 
of the 22d of Septem ber, lSo7v, on their part, 
whereupon this agreement shall cease and deter- 
mine; but in that event, in order to produce um 
formity of action on the telegraph lines from New 
York to Cincinnati, the said party of the first part 
shall place their line of telegraph, if requested, 
iider the general superintendence of such person 
as may be employed to superintend the Magnetic 
and Western line from New York and Baltimore 
to Marietta,and shall pay towards his salary 
‘4 their fair proportion of the compensation 
for his services, such payment not to ex- 
ceed five hundred dollars per annum: Provided, 
That no person who is or may become obnoxious 
to said party of the first part shall be employed 
in that Capruaciey. 
Sth. But should the party of the first pare not 
make the purchases, and take upon themselves 
the obligations of the party of the second part as 


aforesaid, then this agreement shall remain in 
force for thirty years, and thereafter until one 


party shall have given one vear’s notice of a desire 
to terminate the same, whereupon, at the end of 
said year, it shall cease and determine. 

lOth. Said party of the seeond part undertake 
and agree to commence and so prosecute said work 
that said wire shall be put up, connecting as afore- 
said with the line of the Western Telegraph Com 
pany, before the first day of June next; and they, 
the said party of the second part, further agre 
that the work of extending the telegraph of thy 
Western ‘Telegraph Company from Grafton to 
Parkersburgh shall be commenced as soon and 
prosecuted as fast as practicable, and that the wire 
shall be put up from Marietta so as to connect 
through Marietta and Parkersbureh with sard tele- 
graph of said Western Telegraph Company as 
SOOT) as the same Is completed. 

lith. Itis mutually understood and agreed that 
all messages for or from the officers and employees 
Ol the party of the first part of the charactor de- 
scribed in article 5 sent from or destined for tele- 
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graph lines east or south of Baltimore which are 
to puss fre bet wee 1] Baltim rs and the proper sta- 
tions on the line of the Manetta and Cincinnati 
telegraph as to the charges thereon by other tele- 
graph companies shall be si ttled iis follows, VIZ: 
‘The West rh ‘¥ legraph Lo shall pay and charge 
to thr party of the first part, at the office of said 
Western Telegraph Co. in Baltimore, the 
io amount of the charges for such messages on 
the lines over which said messages pass east 
of or beyond Baltimore, which amounts shall be 
aid by the party of the first part at the Cincin- 
nati office of the Manetta and Cincinnati Tele- 
graph Company. 
ln testimony whereof said Marietta and Cin- 
cinnati Railroad Company, by their president, and 
suid Amos Nendall, and said Jacob Carman, Cor- 
nelius MeLean, and William M. Swain, by the 
said Amos Kendall, their attorney, duly author- 
d, have subseribed these presents and a coun- 
terpart this tenth day of November, 1857. 
NOAH L. WILSON, 
President M. & C. R. R. Co., 
JACOB CARMAN, 
CORNELIUS McLEAN, 
AMOS KENDALL, 
WM. M. SWAIN. 
by their attorney, AMOS KENDALL. 
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This agreement, made and executs d this twelfth 
day of June, A. D. 1866, by and between the 
American Telegraph Company, a corporation 
chartered by the State of New Js rsey, party of the 
first part, and the Western Union Telegraph Com- 
pany, a corporation existing under the laws of the 
State of New York, party of the second part, wit- 
nesseth 

That whereas it is deemed necessary and ex- 
pedient on the part of thi resp ctive telegraph com- 
panies he relhh tate 7 that an equitable agreement 
be made for the united management of the prop- 
cry and business of the COU) nies and ih consoll- 
dation of interests involved, in order to facilitate 
and ( Xp dite the service Oo! thre public in the Lrans- 
MISSION and i livery Of Inessages and to secure on 
a more firm and reliable basis and advance the 
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Am. €o. leases all its 
lines, property, and fran 


Chisecs 


Now, therefore. if Is mutually agreed by ana 
between the parties hereto as follows: 

Kirst. The party of the first part, in considera- 
tion of the prem ist and other valuable consid ra- 
tion covenant dl, paid, and LO be paid, does her by 
grant, lease, and convey to the party of the second 
part the right to take the possession, use, manage- 
nent, and control of all the lines of telegraph 
OW] d, leased, operated, or controlled by the party 
of the first part, wherever situated, together with 
all the instruments, poles, insulators, wires, and 
other materials, grants, property, and right LO 
property of « very description, including Moneys 
on hand or due, to which the party of the first part 

Is now or may be hereaft r entitled, and 
SU also all franchises, SO far ils they Cull be 

lawfully transferred, and to use, operate, 
and enjoy the same in’ such way and manner as 
the party of the second part may deem to be for 
the benefit of the interests involved; and the party 
of the first part agrees to execute such other and 
further instruments of conveyance or agreement 
as may be necessary or reasonably be required by 
the party of the second part lo convey ag Od le rin] 
litle to all or any of the above-described properts 
or to give full force and effect to the true intent 
and meaning of this agreement. 

Second. The party of the first part agrees that 
all business hereafter done by them and until 
their lines and property are turned over, as herein 
provided, shall be accounted for, and the nel pro- 
ceeds thereof inure to the party of the second 
part, and that no dividend in money, stock, o1 
property shall] be hereafter made Lo thi \ of tha 
stockholders of the said party of the first part, 
except such as may accrue after the consideration 
provided for by this agreement; and the party of 
the second part, in consideration of the premises, 
hereby agrees— 

l'irst. To choose annually for five years from 
and after the execution and ratification of this 
agreement from those now stockholders or mem- 
bers of the board of directors of the party of the 
first part, and who shall continue LO be stock- 


holders in the company composing the party of 


the second part, and be otherwise eligible thereto, 
four persons to be members of the board of di- 
rectors of the party of the second pour if the said 
board consists of fifteen members, and a like pro- 
portionate number to the whole if the members 
of sald board shall be increased. 


eipieign ae 5 it a Mike ia 
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Second. To increase its capital stock, which, as 
now issued and contracted to be used, Is twenty- 
eight millions four hundred and fifty thousand 
dollars ($28,450,000), by the further issue of shares 
of the par value of one hundred dollars each, and 
to exchange such stock for all or any portion of 
the present capital stock of the party of the 
S| first part, atthe oo of the holders thereof, 
if presen “l for exchange at the executive 
oflice of the cr Oo} ‘he second part with the 
proper assignment and transfer to said last-named 
party at any time within six months from and 
ter the twentieth day of the present month upon 
the following terms, viz.. three shares of stock of 
the party Ol thie second part rOl each one share of 
stock of the party of the first part, the par value 
Ol each by ner One hunadre cj dollars, and the nutii- 
be r ol shares Ot sto k ol s Wd party of the first 
part, issued or to be issued, entitled to be ex- 
changed under this agreement shall not ence aaa 
forty thousand (40,000), equai to four millions of to exceed 40,000 
dollars of capital stock of said first party, requir- 
ing an issue of not exceeding one hundred and 
twenty thousand shares, equal to twelve millions 
of dollars of capital stock of said second party to 
be exchanged for, and take up all of the stock of 
said first preercy biel r the terms ol this agreem«¢ nt: 
roy hele dl. howeve 7 That lili Cast all of the stock of 
the party of the first part shall not have been ex- 
‘ hang d With Lihe here rib fore specified, 
then the holder or holders of such unexchanged Molders of unex. 
stock shall be entitled to receive semi-annually, tied 5 per cent. per a 
on the first days of Janu ir and July ot each sent gt. - roll aan 
year, from the said party of the second part an 
interest or rental income on his said stock, at the 
rate of eleht py r cent per annum, Upon the 
amount represented by the par value of such un- 
exchanged American tel (ry iph stock, the period 
for which such rent or interest oe be ee 
to commence on the first d: Jul _D. 1866. 
Third. ‘To assume and ™ r endl le for all the ee 
debts, lhe ibilitie Ss. an U leg cy al obl or; itions whatsoe ‘ver trol and manageme nt of 
; ; property and as to legal 
of the said party of the first part, it being the obtigations 
purpose and intention of thus avreement to sub- 
stitute the party of the second part for the party 
of the first part in the control and management 
of all the property, rights, and interests of said 
party of the first part, and in and as to any and 
all legal obligations now existing or which may 
hereafter arise from any contract now existing 
to which the party of the first part is a 
82 party, and this stipulation is to be deemed 
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as made for the benefit of any and all par- 
ties Lo legal contracts with the party Ol thre first 
part who nay elect LO accept thi pr rformance by 
the party of the’ second part as a substituted 
party tosuch contracts; and the party of the second 
part hereby covenants and agrees to hold the 
party of the first part harmless trom any and 
every legal claim and demand of every nature, 
either on account of its business operations or 
embraced in or growling out of its several con- 
tracts absorbing the Magnetic, the Southwestern, 
the Washington and New Orleans, and other tele- 
graph companies 
It is further mutually agreed and understood by and between th: 
parties hereto that the parcy ot the second peur ay, Prior LO @X- 
changing any of its stock for that of the party of the first part, de- 
clare and pay out of the earnings and profits accruing prior to thie 
first day of July, A. D. 1866,a dividend of not exceeding two per 
centum Upon the par value of its stock tha 1) issued or liable to be 
issued in exchange for stock of the United States Telegraph Com 
pany then outstanding. But the said party of the second part shall 
not make any other or further dividends of money or stock, or 
parcel out to its stockholad rs or oth Ps, als portion of its assets In 
which the stockholders of the party of the first part shall not be en- 
titled LO participate ; and also to continue to maintain ah orgalil- 
zation of the American Telegraph Company so long as deemed 
essential 11) order to secure to the interests hereby consolidate d all 
rights, benefits, and privileges which can only be enjoyed under 
such organization. This agreement to take effect and be in opera- 
tion when ratified and approved by the respective boards of directors 
of the companies parties here LO. 
In witness whereof the parties hereto have caused the st als 
So of their respective companies LO be attached, duly attest dl, ana 
the signatures of their respective pre srl nts to be subseribe d. 
[A. T. Co. Seal. ] 
AMERICAN TELEGRAPH CO., 
By KDWARD Ss. SANFORD, President 
Attest: C. LIVINGSTON, 
Sec’y A. T. Co. 
[W. U. T. Seal.} 
THE WESTERN UNION TELE 
GRAPH CO., 
By J. W. WADE, President 
Attest: O. H. PALMER, 
See'y WwW. U. Tel. (i. 
STATE OF NEW YorK, i 
Coty and County of New York, | oe 
On the twenty-eighth day of September, in the year 1874, before 
me personally appeared Edward 8. Sanford, to me personally known, 
and known to me to be the Saie person deseribed mn and who CXC- 
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cuted the foregoing instrument in writing, who, being by me duly 
sworn, said that he resided in the city of Brookiyn, in the county of 
Kings and State of New York; that at the time of ‘the execution of 
the for cong instrume) 1am 30 Writing he was thr president of the 
American ‘¥ legraph Co ETD PALE that he k ne w the cor ‘poral seal of 
said American Telegraph ‘ ‘ompat ly ‘ that tha seal iil lixed Lo thi for - 
roing instrument was the corporate seal of the said American Tele- 


eraph Company, and was so affixed thereto by the secretary of said 
company by authority ot the board of directors of sant com 

5 . " 
S4 pany, and that by the lke authority he subscribed to said 


Instrument the name of said corporation and his own nam 
as president thereof 
| NOTARY SEAL. | iH. M HALGH, 
: 7 Notary Public N. ¥. Co 
STATE OF NEW YORK, 
f ati and County of Ne bo J } 


On the twenty-sixth day of September, in the year 1874, befor 
rie pe rsonally Cuppy ared | 

known. ana known io me to be the Same py rsol) deseribe d Ith anid 
who executed the foregoing Instrumentin writing, who, being by me 
duly sworn, said that he resided in the said city of New York; that 
at the time of the execution of the foregoing instrunm nt he was the 
SCCTe tary Ol th , Ame rican ‘¥ rr Lae i}? hy ( omy iT} that he k new tha 
corporal =( i cy] the said Amenriean ‘Tel Cory ip i ( ompany, and had 
the custody of said corporal seal: that the seal aftixe d to the fore- 
rolng Instrument was the « rporate seal of the said American Tele- 
graph Company, and Wis SO atlixed by him “Ls secretary of said 
company by authority of the board of directors of said corporation, 
and that by the like authority he signed his own name to said in- 
strument as secre Lary OI sa d Company. 

| SEAL. | Ht. M. HAIGH, 
Notary Publie N. Y. Co 


i 
" | _ ¥ ’ ; ,* tte 
f AVihnestone, to me personality 


oo STATE OF New YORK, ae 
City and iets of Ni 7 York. ' SS. 


On the twenty-sixth day of September, in the yea dey before 
me personally appeared Oliver IH. Palmer, to me personally known, 
and known to me to be the same person described in and who 
St) executed the foregoing Instrument mn writing, who. being 
by me duly sworn, said that he resided in the said city of 
ew York; that at the time of the execution of the foregoing in- 
strument in writing he was the secretary of the Western Union Tele- 
graph Company - that he knew the corporate seal of the said West- 
ern Union Telegraph Company, and had the custody of said cor- 
porate seal ; that the seal affixed to the foregoing instrument was 
the corporate seal of the sald Wi stern Lnion Telegraph Company, 
and was so affixed by him assecretary of said company by authority 
of the board of directors of said company, and that by the like 
authority he signed his own name to said instrument as secretary 
of said company. 
H. M. HAIGH, 
Notary Publie N. Y. 
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Od Exuirpit F. 
The iv sti moi Union Ti 4 (%. 


Lease to the We stern Union Tel. Co. of Balto. City. Two S10.00, 
One S500. Mi => -§ ; m k’d \V. (). Ap'l 29), 1872. 


The Western Union Telegraph Company doth by this lease, dated 
on the tw nty-ninth day of April, In the vear eighteen hundred and 
seventy-two, lease unto “ The Western Union Telegraph Company 
of Baltimore City” all the lines, ways, fixtures, property, and ease- 
ments of the said “ Western Union Telegraph Company Within the 
State of Maryland fortwo years, accounting from the date of these pres- 
ents, at and for the yearly rent of ten thousand dollars, payable half- 
yearly on the tw nty-ninth day of October and onthe twenty-eighth 
day of April in each year during the continuance of this lease. 

In witness whereof the president of the said The Western Union 
Telegraph Company, the lessor aforesaid, has hereunto set his hand 
ana Caust d the COrporat seal of lis Company Lo be hereto aflixed On 
the day and year first above mentioned. 

(SEAL’S PLACE.) WILLIAM ORTON, President. 

Sioned, sealed, and deliv red In) the presence of— 


J. W. SCHMULTS. 


Rec'd tor record May 7, 1872, at 125 o’clock p. m.; same day re- 


corded and examined 
Per GEORGE ROBINSON, Clerk. 


SY MARYLAND, set 


[, Robert Gilmor, associate judge of the supreme bench of Balti- 
more city, assigned to and presiding in the superior court of Balti- 
more city, in the eighth judicial circuit of said State, do certify that 
the foregoing attestation of Francis A. Provost, clerk of the said su- 
perior court of Baltimore city, is in due form and by the proper 
otlicer. 

Given under my hand, at the city of Baltimore, this sixth day of 
September, in the year one thousand eight hundred and eighty-one. 


ROBT GILMOR. 


STATE OF MARYLAND, | 
City of Baltimore. } 


[, Francis A. Provost, clerk of the superior court of Baltimore city, 
do hereby certify that the Honorable Robert Gilmor, who has certi- 
fied and signed the above attestation, was at the time of so doing 
presiding Judge of the superior court of Baltimore city, in the eighth 


judicial cireuit of the State of Maryland, duly commissioned and 


qualified, and that to all acts done by him in that capacity full faith 
and credit are due and ought to be given, and that his signature 
thereto Is rehuine, 


, othe ” Mine: 4k i885; © pape - i oa x yesh: me igati re OF goa.” ee - Ae: Poe me # has 
$ tte? RRO ig Si AE IF ange ; PELE ay CWT gan BE EE SEE SS, ee * 
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In testimony whereof I hereunto subscribe my name and affix 
the seal of the superior court of Baltimore city on this sixth day of 
September, A. D. 1881. 

[L. S. of the Court. ] 

PREVOST, 
(, ri: of the Supe rior. “by Balto. 


) kexuipir G. 


(4 riiticale of [neorporation of this iv ste ri Telegraph Company of Balto. 
(uly. 


Know all men by thes presents that — a general meeting of the 
tockholders of the West ri Tel ivlay i}? yh (" OLD} ny, a COrpor:s ition duly 
incorporated by the act of the General Assembly of Maryland of 
IS46, chapter 50, section 15, li ld at its office in the city of Baltimore, 
on the ps o corner of Baltimore and Calvert streets, on the 
twenty-eighth day of December, eighteen hundred and seventy-six, 
said meeting having been duly called by a majority of the directors 
of the said company by notice, signed by said majority of said direet- 
ors, published inthe Baltimore Evening Bulletin, a newspaper pub- 
lished in the city of baltimore, lor at least four successive weeks be- 
fore the said day of meeting, and by a written or printed copy of 
said notice deposited Ih the post othee and addressed to each stock- 
holder Or tii miber Ol said corporation al his usual place of residence 
at least three SuUCcCt Ss1Ve Wi eks pore ViIous to the day fixed for the hold- 
Ing siiicl ie ting, and while I) notices specified the objects of the meet- 
Ing and the time and place where said meeting should be held, there 
appeared in person or by proxy stockholders representing In num- 
bers hot less {| Minh LWo- thirds O} all the shares of stock of the said 
corporation, and thr seid stockholders or members therefrom Orgal- 
vA d by appointing thie undersigned, One of the directors of 
v1 said company, chairman or president of the said meeting, and 
Archibald Wilson, Jr., as secretary, he being a suitable per- 

son for said office. 

It was the reupor determined Ly the said meeting, represt nting as 
aforesaid two-thirds of all the shh ires of the stock of the said com- 
pany, and by a concurring vote of the stockholders representing in 
person or by proxy two-thirds of all the shares of stock in the said 
corporation, that the said Western Telegraph Company should be 
incorporated under article 26 of the public general laws of this 
State, as enacted by the act of LSOS., chapte r47 l.and the acts amend- 
atory thereof. 

‘That the said corporat Dhiiiyie of the sald corporation SO LO be It) 
gp d under said general laws should be The Western ‘Tele- 


graph Company of Baltimore City. 

That the purposes for which the ae tion of thesaid Western 
Telegraph Company, under the name of The Western Telegraph 
Company of Baltimore City, under the said 26th article of the pub- 
lie cre neral laws of this State, as enacted by the act of LS6S, chapter 


Oe Me 
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171, and the acts amendatory thereof are sought are the constru: 
tion, owning, and operating of telegraph lines in the State of Mary 
land and to any point on the boundaries thereot 

That the said corporation is to exist for thirty-nine years and six 
months from the period Ol thie recording (| this certificate, ana tha 
the said corporation is subject to the conditions and provisions pr 


} 


scribed by the laws of the State of Marvland ior the revguiation 

of corporations Ol like character and to the articles herein ot | 
forth. 

WZ That the operations of thie said corporations are to be car- 
ried on in the city of Baltimore and in every town in thi 

State of Maryland and along all the roads, post roads, streets, and 


highways of said State and across any of the bridges or waters within 
thie limits of this State. ana that the principal othee of the said eo 
poration will be located in the city of Baltimore, in this State 

That the capital stock of the ald COTNPANY shall he diy lade (| nto 
seventeen hundred and forty-six shures of the par value of one hun 
dred dollars each, and that the total amount of the capital stock of 
the said corporation shall be one hundred and seventy-four thou. 
sand six hundred dollars. 

That each Person Interested in the West rh Telegraph Company 
as a shareholder therein shall be entitled to receive one share of thi 
stock of the suld ‘The Western Telegraph Company of Baltimors 
City for each one hundred dollars of his interest as a shareholder in 
the said Western ‘Telegraph Company. 

That the direetors of the sald COM pany shall be Charl sy In ¢ gf 
Charles J. M. Gwinn, and Archibald Wilson, Junior, of Baltimore 
city, and William Orton and Cambridge Livingston, of the city of 
New York, which said five directors shall ahayre the concerns of 
the said corporation for the first year. 

Witness the signature of the chairman or president of the sat 
meeting of stockholders and signature of the president of the said 

Western ‘¥ legraph Company and the corporate Seal Oj tha 
oh sald Western Telegraph Company set hereto in attestation 
hereof on this eighth day of January, in the year eighteen 
hundred and seventy-seven. 
[s. 8. ] C. LIVINGSTON, 
Chairman of the said Meeting of the Stockholders 
of thie said lest rii Telegraph Company 
WILLIAM ORTON, 
Presid: nf of thie lest ii Telegraph Company 


STATE OF NEW York, City and County of New York. . 
before the subseriber, al notary publie of the State of Ni W York, 
duly commissioned and qualified to act within the city and county 
of New York and authorized by law to administer oaths. perspnally 
appeared on this Sth day of January, in the year eighteen hundred 
and seventy-seven, Cambridge Livingston, of the city of New York, 
and made oath that he was the chairman or president of the meet- 
ne of the stockholders of the Western Telegraph Company referred 
to in the foregoing certificate; that he was when he so acted and 
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in said company; that said certificate was signed 
by him and also by William Orton. who was then and still is the 
president of the Western Lele iph Company ; that suid certificate 


, . , ¢ } 
: . >} . ‘ P ¢ . i ‘ ; | 
Is unaer the corporate seal of the said Company, ind that all the 
i " 


matters and facts stated in the said certificate are true to the best of 
his knowledg and belief 
we Witness my hand and notarial seal of office set hereto on 
the day and year last above writt 1} 
is. 3] WM. ARNOUX 
Notary Public City & County of New York 


’ ! P — 7 P . \ ‘ re 
|, Robert Gilmor, associa Mudge oO] the supreme bench of Balti- 
. ; 7 | ; : : : ’ 
more city, do hereby cet y that the foregoing certificate is In con- 
; —s »? « 7) | | a. t ‘ | “1 " "7 } 
IOTTHILY WILh Line law Ih sue Cause made abr Provis Cad, 


Witness mv hat d set hereto thus ninth day Ol January, f ivhteen 
ROBT GILMOR, 

liled for record January 9th, 1877, at 11¢ o'clock a. m.; same day 
Per GEORGE ROBINSON, Cleri 


| , : 
hereby ceruly | at the foregoing Is a true COpy taken trom 
Liber G. R.. No. 19. folio 178. &e.. one of the charter records of Balti- 


lh Lé SUITOR whereof | hereto | my hand and athx thie seal of 


erior court of Balt re citv on this 6th dav of Septem ber, 


Fr. A. PREVOST, Clerk. 


} ‘sy P ae , ; , | 
I, Robert Gilmor, associate judge of the supreme bench of Balti- 
‘ j } , | : . ’ | 
more citv. assigned to and siding In the superior court ol Dalts 
| “wgel : : ' 
more Citv, in the eighth wd circuit of said State. du certify that 
| *F _ , | . | ] | 
tie foregoing attest noof Franeis A. Prevost, clerk of the said 
* 4 ey * : .*% ; . } ’ > . 
superior court of Baltimor y, is in due form and by the proper 


ler my hand, at the city of Baltimore, this sixth day of 
September, in the year one thousand eight hundred and eighty-one. 


ROBT GILMOR 


'y Py» FR) 
(11ver stat 


STATE OF MARYLAND. | 
City of Baltimore, 


I. Francis A. Prevost, clerk of the superior court of Baltimore city, 
do here by CeTUtT that Line honol ible Robert Crilm _f who has cerwl- 
fied and signed the above attestation, was at the time of so doing 
presiding judge of the superior court of Baltimore city, In the eighth 
judicial circuit of the State of Maryland, duly commissioned and 
qualific d: and that to all acts don by him in that capacity full faith 
and credit are due and ought to be riven, and that his signature 
thereto Is te nulne. 
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JO In testimony whereof I hereunto subseribe my name and 
allix the seal of the superior court of Baltimore city on this 
Oth day of September, A oD tue. 
[ L. s of the Court 
| Yr. A. PREVOST, 
Clerk of th Supe rior Court of Baltimore ¢ ify. 


iexuipir EH. 
iv sli ri Union Telegraph Company. 


Meeting of the board of directors at the executive ollice, 145 Broad- 
way, New York, June 5th, 1867. 


Resolved, That this Company does hereby aceept the provisions of 
the act of Congress entitled “An act to aid in the construction of 
telegraph lines, and LO secure to the Crovernment the use of the Siltnie 
for postal, military, and other purposes,” approved July 24th, 1866, 
with all the powers, privileges, restrictions, and obligations conferred 
and required thereby; and that the secretary be, and is hereby, au- 

thorized and directed LO file this resolution with the Post- 
v7 master General of the United States, duly attested by the 

signature of the acting president of the company and the 
seal of the corporation, In comphance with the fourth section of said 
act of Congress. 

Adopted unanimously. 

(Signed) HIRAM SIBLEY, 
Acting President of Western Union Telegraph fo 
| SEAL. | (Signed) O. H. PALMER, 
Sec. W. U. Tel. Co 
Post Orrick DerARTMENT, 
WaAsHINGTON, D. C., Sept. 12th, 1881. 

| hereby certify that the foregoing Is a true COPY of the original 
on file in this Department. 

[Seal Post Office Department 


} 
JAS. N. TYNER, 
Acting Postmast r Crene ral. 


OS Answer riled 16 ebruary, ISS2. 
In Cireuit Court of the United States for the District of Maryland. 
The Western Unton Tetecrari Company 
against 
Tre Batrimorne & Ouro RaArroap Company. 


The answer of the Baltimore and Ohio Railroad Company to the 
amended bill] of complaint of the Western Union Telegraph (om- 
pany. 

This respondent, saving and reserving to itself the benefit of all 
exceptions which it might take to the manifest errors, omissions, 
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and insufficiencies of the said amended bill of complaint in any form 
of pleading, for answer to so much thereof as it Is advised that it is 
material or necessary for It to answer, Suys: 

Ist. This respond nt admits that the complainant is il body Cor- 
porate, organ z d unde r thie rer ral laws of the State of New York. 
and that it is a citizen of that State. 

y 4 This respon f nt is informed that il corporation entitled 

we The Western Telegraph (Company was Incorporated by ill 

act of the Crene ral Ass mbly of Mary land, but if re qulres the 

complainant to make and produce such legal evidence thereof as 
Thyit\ be hnece Sssary. 

oand 4. This re spond nt admits it to be true that the said West- 
ern Telegraph Company, being incorporated for such purpose as its 
charter, when produced, Pret show, did, on the ISth of June, LSo3, 
und on the 12th Septem ber, IS55. enter into certain contracts 
in writing with this respondent, the terms and provisions of which 
will fully appear by reference to the copies thereof filed with com- 
plainants bill, marked, respectively, “ Plaintiff’s Exhibits A and Bb.” 

But this respondent denies that the said Western Telegraph Com- 
puny, as alleged inthe third paragraph of its bill in reference to 
said contracts, held at the time of the making thereof, from Sam- 
uel IF. . Morse and others, any general or unlimited ownership of 
the right to construct and carry on the electro-magnetic telegraph, 
invented and patented by the said Morse, or to contract for the use 
thereof generally on roads extending from the city of Baltimore to 
the city ef Wheeling; but, on the contrary, it avers that at the time 
of the making of the first contract hereinbefore referred to, to wit, 
on the 1Sth day of June, in the year LSo3. the sand Western Tele- 
graph Company had acquired from the owners of the patent afore- 
sald the right to construct and use only one telegraph wire, and that 
from Baltimore to Wheeling, with branches to Washington and 
Pittsburgh, and had no right to contract for any other or further use 
of the Morse patent, and the recital in the contract aforesaid of the 
Sth June, 1853, to the effect that the Western Telegraph Company 
was at that time the ass}: of the Morse patent must therefore be 


r) 
tuken Lo have reference OnIYV Lo such limited assignment is it then 
In faet held as aforesaid; and, further answering, this respondent 

avers that in fact the said contract had reference in all its 
100s terms and provisions only to the limited rights aforesaid in 

the use of said pat nt then held by the Western Telegraph 
Company, and was entered into by this respondent in consideration 
of the same, and with a view to avail itself in its railroad business 
of the use of the Morse pats nt on the single wire, which the said 
Western Telegraph Company had the right to construct and use, as 
aforesaid. 

But. inasmueh as it was found that the said contract as entered 
into was defective and entirely insufficient to secure the ends de- 
signed to be effected ther by, and that the common use of a single 
wire did not properly subserve the Purposes ot this respondent, be- 
cause the said Western Telegraph Company wholly failed to perform 
the agreement on its part, consideration of which the said con- 
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tract was entered into, to wit: “ To transmit promptly and free of 
charge all messages on the business of this respondent’s road,” the 
further and amended contract of the 12th September, 1555, was 
entered into varying the terms of the former contract In many 
essential particulars, and with the intention, as therein distinetly 
expressed, that this respondent should have the exclusive right to 
the Lise of il line of te legraph from Baltimore to Wheeling, to be 
worked by it entirely at its own expense, and to that end the erec- 
tion of il second and nad pendent wire Upon the poles erected by 
this respondent was therein provided for. 

And, further answering, this respondent says and avers positively 
that the said si eond wire Was not erected and used under any right 
of the Western Telegraph Company to the Morse patents, either 
originally held or then obtained by it, but the same was erected 
and continued to be used under a concession obtained by this re- 
sponds nt itself from the then owners of the Morse patents giving 
tlie ir assent to thi use O| said pent hit Upon the said second wire in) 
<l in the said contract, in consideration of the 
i¢ patentees by a line being so put up and used 

by this respondent. 
LO] And this respondent avers that the Western Telegraph Com- 
pany did not at the time of its entering into the said contracts 
hold cura other right to use the Morse patents or contract for the use 
thereof, except such as it held aforesaid at the time of the making 
of the contract of the 18th of June, 1853, subsequently modified and 
substantially altered by the contract of 12th September, 1850. 

And this respondent furthermore denies the averment in said 
third paragraph contained. to the effeet that the said Western ‘Tele- 
graph Company, as a corporation chartered by the State of Mary- 
land, had at the time of its entering into said contracts the rights 
under the laws of the State ot Virginia to construct and maintain 
its lines of telegraph along any of the roads or works in the said 


— 


the manner mention 
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State, and upon the land of any incorporated company in the said 
state, with the assent of su I COMPANY, and to make charges ror 
messages transmitted on such lines of telegraph in the State of Vir- 
inh: and it demies that it did afterwards, at any time, acquire 
any lawful right or power to operate a line of telegraph in the State 
of Virginia or in) the State oO} Wi sf Virginia. 

And it cl nies that thes nd We stern Telegraph ( ompany did at any 
time to its knowledg comply with the require ments of the laws Ol 
the State of Virginia or the State of West Virginia necessary to enable 
it Jawfully to acquire any such right or power; and it avers that 
the Western Telegraph Company had not, at the time of its enter- 
nye into said contracts, nor did it at anv time subsequently law- 
fully acquire any right or power under its acts of Incorporation, or 
otherwise, to operate a line of telegraph except within the limits of 
the State of Mar land ; 

Sand 6. This respondent admits that the originals of said con- 
tracts are in its possession, and it believes the copies thereof pro- 
duced anid tiled by the complainant LO be true coples. 
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This respondent denies that by the said sealed contract 

102.» made by and between this respondent and the Western Tele- 

pri i}? yh + OMNp ny, On thi asic elohteenth day of June, 1) the 

year 1853. it was admitted and agreed by thi parties thereto that 

the said Western Telegraph Company was the assignee of the Morse 

patents, between the termini of the said Baltimore and Ohio Rail- 
road Company. 

lt avers, on the contrary, that the said Western Tel oral l Com- 
pany held at that time only from the owners ot the Mors prerte nis 
the limited right to one wire, as hereinbefore explained, and no ad- 
Mission or agreement Was made by the parties to said contract, 
either thereby or oth rwise, that the West rt) ¥ legraph Company 
held anything more than the said limited right. 

S. This respondent denies that, for the consideration expressed in 
sid seated contract of [So35. IL vrante “cl tha reb \ LO the Wests rt ‘Tel- 
egraph Company an Irrevocable license, so | nig as it existed as a tel- 
egraph COlnpany, lo erect ana Mamta a line Ol magnetic tel graph 
upon and within the limits of this respondent's raitroad, between 
baltimore and Wheeling, provided that the position of the posts and 
wires of the said telegraph company should be such as should be 
approved by the officers of this respondent. 

10, 11, 12, 15, 14. And this respondent, in answer to the ninth, 
tenth, eleventh, twelfth, thirteenth, and fourteenth paragraphs oO} 
the complainants bill, referring to and seeking to interpret said 
contracts, says that the true construction of the said contracts will 
appear by reference to and examination thereof; and this r spondent 
does not concede the interpretation thereof contained in the said 
paragraphs Lo be Lrue and ‘ specially le ri = that the said contracts 
recognized an ownership by the said Western Telegraph Company 
of the posts, wires, and appurtenances constituting the lines of tele- 
P| I thir rein rete rred to 
»v reference to the contract of 1Sth of June, 1553, which provided 

for the building by this respond nt of a line of posts and a 
Las} single wire of telegraph along the tract of its road between 

Ellicott’s Mills and Wheeling, it will be found that said 

line when completed was to become the property of said telegraph 
company, upon the express understanding, however, that the re- 
newal and re pairs of the posts and wires from time to time and al 
all times should be mad D\ and at the exp nse ol the said tel eraph 
company, and it was furthermore expressly stipulated that the own- 
ership by the said telegraph company of the sar 
recognized Was to be taken iis subject ic the performance by said 
telegraph company we its assign 
contract contained affe y said te 
as a matter of course, wee ned, among other things, u 
newal and repair of said posts and wires from time to time and at 
all times by and at the expense of the said telegraph compan 

The said contract having, by the concession of the parties thereto, 
proved ic be defective and insuthecient Lo secure thre ends it signed to 
he { at ected there by, the contract ot 12th ss prt mb Te LSo., Wis CAC 
cuted as a supplement thi reto, In sO far as it modified and alte red 
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the same; and it will be found by reference tothe said last-named 
contract that if provided for a relocation and reconstruction of the 
line from Ellicott’s Mills to Cumberland, and the further ereetion of 
line of posts from Camden Station to Ellicott’s Mills, and the eree- 
tion thereon of a single wire, and also for the erection of a second 
wire on the posts along the line of this respondent's railroad from 
Camden Station LO Cumberland, for the use of this respondent cus its 
wire, and for a surrender by the telegraph company to the railroad 
COMMpany of the single wire on its road from Cumberland LO W heel- 
ing, until the telegraph company should desire to resume the use of 
said wire and should have given to this respondent four months’ 
notice of its intention to do so. 
It will furthermore be found that the obligation imposed 
1O4 upon the telegraph company by the contract of June LS, 
1853, to renew and repair, at all times, the line provided 
to be constructed by said contract, in consideration of which 
the te legraph COMpany was to acquire il right of prop rly 1) that 
line, Wills entire ly remiitt d and essentially modified br the contract 
of the Iv~th ot sept ra be f Soo, under which if Was provided that 
the entire line ol telegraph Ly tween Baltimore and W he ling, so far 
as the same was or might be thereafter placed along the line of the 
railroad, including in the term “telegraph ” the posts, Insulators, 
and the two wires provided by that agreement, should be kept in re- 
pair by this respondent and maintained in first-rate working order 
as far as practicable; and, furthermore, that the only obligation im- 
posed upon the telegraph COMpany was to pay to this respondent 
the cost of the materials used by it mn maintaining the wire used by 
the said telegraph COMM pany and its Insulation. Accordingly, the 
two wires provided for by said contract were designated, respectively, 
as the wire of the telegraph company and the wire of the railroad 
company. No provision whatever was made in and by said modi- 
lied contract for the ownership by the telegraph company of any 
portion of the telegraph line therein provided lor, neither Posts, Il- 
sulators, nor wires, but only for the right of use by the telegraph 
COMMpany of one wire, and that Was conditioned Upon its paying the 
cost of the materials which might be used by this respondent in 
maintainmMg the same and its insulation. 

This respondent therefore absolutely denies it to be true, as stated 
in the ninth paragraph of the bill, that by virtue of the said .con- 
tracts of S55 and lSoo the posts and wires erected Ol) the line of 
this respondent's road between Baltimore and Wheeling became 
the property of the Western Telegraph Company, and that said com- 
pany was authorized to maintain the same upon the said line of this 
respondent's road. This respondent admits that under the terms 

of the said sealed contracts the rights, whatever they were, 
105 which were vested in the Western Telegraph Company were 

provided to continue only so long as it should exist as a tele- 
graph company, but it does not admit that any rights were thereby 
vested in its so-called legal SUCCCSSOr : and ‘it admits that it Wiis 
expressly understood between the parties that no interest which the 
Western Telegraph Company might have in said line should be as- 
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signable so as to aflect or impair in any manner the rights of this 
respondent under said contracts 
1 This respond ht believes it to be true. as all eed in the fifteenth 
paragraph of the bill, that the Western Telegraph Company, in the 
your ¢ orbit Cl) hundre d and fifty nine, exe cuted to the American Tele- 
— wig ae the leas whereof il copy 1s filed, marked “(Com- 
lainants Exhibit C,” but this respondent denies that the said West- 
ern ‘Te learaph Company had any power to execute such a lease and 
that the American Telegraph Company had any power to take such 
a lease of or to operate under its charter as a telegraph company the 
line of f BrP on this respondent’s road in the State of Virginia 


«i now in the State of West Virginia, 0 _— State of Maryl: und, 
and this scniidnti diales that if ever ave its assent to any suc hh 


lease or any right of the American Teleg 
said line thereunder. 

Lt}. This respondent di nies that the said American Telegraph Com- 
prearey did, with the acquiescence, consent, and co-operation of this 
respondent, fully perform in the place and stead of the Western Tele- 
graph Company all the duties and obligations of the said Western 
Telegraph Company under the two contracts aforesaid. 

lj. This respondent beli " sit to be true that the said American 
Telegraph Company did, on the 12th of June, in the vear 1866, exe- 
cute to the Western ~ +P va Telegrayh Company the assignment 
whereof a copy is filed with the bill, marked “Complainant’s Exhibit 

1). but it denies that the American Telegraph Company had 
106 any power to execute or the Western Union Telegraph Com- 

pany any power to receive such assignment; and this respond- 
ent denies that it ever gave its assent to any such assignment. 
This respondent, furthermor , denies that the American Telegraph 
Company ever obtained the consent in writing of the Western Tele- 
graph Company to the making by it of the said assignment, with- 
out which being first had and obtained it had not the power, by 
the terms of its lease aforesaid from the Western Tel gracyh (‘om- 
pany, to sublease or assign the possession of said telegraph lines and 


stat Company to operate 


their ct}? purtenances LO any persons oT hodies corporate whatsoever. 
And this respondent furthermore denies, on other grounds than such 
want of powers, that the plaintiff, either by virtue of said assign- 
ment or otherwise, became possessed and remains entitled to the 
Possession of the line of telegraph on this respondent's road between 
Baltimore and W hee ling, in the State of West Virginia, or any part 
thereof: and it denies that the plaintiff became and remains entitled 
by virtue of said assignment or in a a eee benefits 
of the contracts aforesaid entered int » between the W estern Tele- 
graph Company and this respundent: 

LS. This respondent denies thriat the account filed with the com- 
plainant’s bill marked “ Exhibit E” is, as therein alleged, evidence 
ot the complete consent and acquiescence of this respondent to the 
exereise by the complainant of its right as assignee under the con- 
tracts aforesaid made with the said Western Te le graph Company. 

On the contrary, the said account which is e ‘xhibited by the com- 
plainant,and claimed by it to contain a true and just account of all 
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transactions between the American Telegraph Company and the 
Western Union Telegraph Company on the one side and this respond- 
ent on the other from the Ist day of April, 1862, up to the 30th 
day of June, 1870, and which is alleged to be stated in conformity 

with the complainant’s view of the nature of the business re- 
| 107 ~—s lations and agreements subsisting during that period between 
) the parties to the account, conclusively demonstrates on its 
face that the complainant neither supposed nor claimed, during the 
period covered by said account, that the contracts of 1853 and 1855 
between the Western Telegraph Company and this respondent were 
then in force. 

l’nder those contracts, as hereinbefore stated, the Western ‘¥ le- 
graph Company was entitled simply to the use of one wire, and 
was under no obligations to this respond ht except to pay to it the 
cost of the materials used by it in maintaining that wire and its In- 
sulation. Nor was this respondent entitled to any portion of the 
receipts for commercial business done on this respondent's main 
stem from Baltimore to Wheeling covered by those contracts. 

Under the account produced, as is apparent from an Inspection 
thereof, the American ‘Telegraph Company recognized its responsi- 
bility Lo pay to this respondent SOTNEC proportion (not stated) of the 
total amount expended by this respondent in repairs to its telegraph 
lines, and also some proportion (not stated) of the receipts of that 
telegraph company from commercial business done by it upon this 
respondent’s lines of telegraph upon its main stem aforesaid. 

It did not, as should have been done (if the said contracts were, 
as alleged, in force during the period covered by said account), 
charge itself with the cost of materials used by this respondent in 
maintaining the single wire used by the said telegraph company and 
its insulation. But, on the contrary, it charged itself only with 
some unstated proportion of the amount expended by this re spond- 
ent in the repairs of its telegraph lines, Including In the term “ re- 
pairs’ not merely wires and insulation, but poles, labor, and pro- 
visions, repairs, incidentals, office fittings, and operators’ and super- 

intendent’s salaries. And it charged this respondent with 
108 san _ unstated proportion of the amount expended by it, the 

telegraph company, for line and battery material and in- 
struments. And in and by said account the telegraph company 
credited this respondent with some unstated proportion of its tele- 
graph receipts on the main stem between Baltimore and Wheeling, 
when under the contracts aforesaid of 1853 and 1855 this respond- 
ent was entitled to no part or proportion whatsoever of such tele- 
graph receipts. 
| In point of fact the said account, as this respondent positively 
avers, Was not made out with any reference to the rights or obliga- 
tions of either of the parties to the aforesaid contracts of 1855 and 
1855. It was, in fact, made out with reference to entirely different 
contracts and co-operative arrangements which existed between the 
4 } arties during the period covered by sald account: and it Was ne 
| tended to exhibit the compleinant’s views of its rights and obliga- 
tions and those of this respondent under the said co-operative ar- 
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rangements, and the amount which the complainant under its claim 
as to the manner in which said account ought to be stated conceded 
to be due by it to this respondent. It was admitted in and by said 
account, as hereinbefore stated, that under the actual working con- 
tracts then existing between the telegraph company and this re- 
spondent the latter had become entitled to some portion at least of 
the receipts of the former from telegraphic business done upon the 
line of this respondent’s road; but this respondent contended that 
the said account did not allow to it the full amount to which it was 
entitled on account of receipts of the telegr: aph — from busi- 
ness dk me over its lines, and claimed that the indebtedness of the 
telegraph company under the co-operative busin 38 arrangements 
then subsisting between them amounted toa much larger sum. 

The m: iking of the co of rative arr: lngements re fe rred toas a sub- 
stitute for the contraets of 1853 and 1855 grew necessarily out of the 

entire untitness on those contracts to subserve the purposes 
10% = either of this respondent or of the Western Telegraph Com - 

pany under the unexpected cireumstances growing out of 
the civil war, the limited demand for the use of the lines of tele- 
erapl i) on this re spond nts road for commerei: al purpose S during the 
war, and the largely increased and constantly inereasing demands 
for commercial te legrap hie facilities which arose after the war. 

The contracts aforesaid of 1853 and 1855, as hereinbefore stated, 
contemplated and had reference to the use by the said Western 
Telegraph Company of one wire only on the line of this respond- 
ents road between Baltimore and Cumberland and the possible 
Lise of oOhe wire on the said line of road between (‘umberland and 
Wheeling in the event of its being demanded under the four months’ 
hotice provided for mn the said contract of LS55, and the sald W est- 
ern Telegraph Company neither intended nor had it the power, at 
the time of entering into either of said contracts nor at any time 
thereafter, to contract tor the use of any other Wire OF wires On} that 
line, ania, hi point of fuct, with the except yn of the wire erected and 
used exclusively by this respondent for its own purposes, no other 
line of wires was erected or used on this respondent’s road until on 
or about the vears IS64 and 1S65. But previous to that period, 
during the existence of the civil war, as hereinbefore stated, an en- 
tirely new state of circumstances arose, not contemplated by either 
of the parties to the sald contracts at the time they were entered 
into. During the progress of the warfare, which was extensively 
carried on along the line of this respondent's road, the telegraph posts, 
wires, insulators, and instruments which had been erected by this 
respondent were, at different pe riods and at different places, re peat- 
edly destroyed by one or the other of the contending armies. The 
xIge Hneles of the (roverniment serv ice and of this respondent’ 5s OWll 
business required their restoration in every case as soon as it was 
practicable, and the necessity was thus imposed upon this respond- 
ent, time after time, of repeated and entire reconstruction of very 

considerable portions ot the entire line. 
110 Even upon such portions of it as were not subjected to ab- 
solute destruction by military force the posts, wires, and ap- 
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purtenances, by reason of natural decay or deterioration, fel] Into 
such condition as to require renewal, so that this respondent Was 
compelled Upor various and considerable portions of the line to 
renew both posts and wires, insulators and instruments. 

Under this unex pected and extraordinary state of things the terms 
and provisions of the contracts aforesaid between the Western ‘Tele- 
graph Company and this resp yident came to be absolutely ignored 
and disregarded. The Western Telegraph Company utterly: failed 
to indemnify this respondent for the enormous and extraordinary 
expenses it was put to In maintaining even the single wire intended 
for the use of the said telegraph company, and in many other respects 
failed to meet the obligations intended LO be lm posed Upon it by the 
said contracts. 

Long, therefore, before the termination of the war the contracts 
themselves were treated by all parties to them not merely as sus- 
pended, but as virtually abrogated nicl abandoned, and other tem- 
porary working arrangements with the telegraph com panes which 
afterwards operated the line of telegraph Ol} this respondents road, 
adapted to the new exigencies of the case, from time to time took 
their place. 

These arrangements provided for the payment to this respond- 
ent of a portion of the receipts of the telegraph companies for 
business done by them in the use of said telegraph line. They 
were by parol, except in so far as they were referred to in cor- 
respondence between the officers of this respondent nnd the tele- 
vraph companies, and were always expressly stated by this re- 
spondent to be in the nature of licenses for the use of the tele- 
graph line Ubon its road, subjeet to revocation and termination 
by notice at any time by this respondent. Although the said 

companies, Including the complainant, on different ocea- 
Li] sions proposed to this respondent to enter into agreements 

In writing for the use of the telegraph lines on this re spond- 
ent’s road on other terms and for some defined period, and asked 
in writing after the war “for some better and more detinite contract 
than the informal agreement under which they were then working,” 
this respondent uniformly refused to execute, and never did exceute, 
any such written agreements, but constantly maintained as aforesaid 
that it considered itself at liberty to terminate, at its poli asure and at 
any period, all existing sufferances, permits, and licenses for the use 
of the telegraph Upon lis line of road by any company or compan Ss. 

Accordingly, when the exigencies of the commercial telegraph 
business on this respondents’s road rendered necessary the erection 
of a third wire, in or about the year 1865, the same was ereeted under 
no contract or agreement whatsoever for the use of it by the com- 
plainant orany of thecompanies referred to in the bill for any defined 
period, but the use of the same was allowed under a parol license 
merely, revocable at any time; and in like manner, when the exi- 
vencies of the commercial service subsequently rendered a fourth 
and fifth wire necessary, the same were erected and the use thereof 
allowed under like permits or licenses merely. 

While these working arrangements were in progress difficulties 


THE BALTIMORE & OHIO RATLROAD CO. ()$) 


and controversies arose between this respondent and the complain- 
duit an reference to the biker in which accounts should be stated 
under them, this respondent claiming, as it had a right to do, large 
sums from the complainant as being due by it on account of expend- 
tures Incurred by this respondent in maintaining the wires erected 
for commercial telegraph servic Ot) its roud, and also on account of 
very considerable receipts by the telegraph company, amounting to 
several hundred thousand dollars, from through business done in 
part upon the entire line of this respondent’s road, while the 
eee uccount hereinbefore referred to covered only the receipts of 
the complainant on account of local business. 

Atte bipts were repeatedly made to adjust these differences and 
to procure from the complainant payment of its large obligations 
to this respondent, but without success. The habit of disregard by 
the complainant, even of thi obligations conceded by itself, suth- 
ciently appears in the fact that the account now produced by it ex- 
hibits an indebtedness to this respondent on the 30th of June, 1870, 
of the sum of 819,297.40, and vet ne pavinent was made by the com- 
plainant on this account until three years afterwards, to wit, on the 
second of June, 1875, and then only a partial payment was made, 
leaving a considerable balance due and unpaid up to this date, even 
upon its own showing 

Under this state of things, so prejudicial to the rights and inter- 
ests of this respondent, it determined finally to, terminate, as it re- 
peatedly before had threatened to do, all permits, sufferances, and 
licenses Whatsoever upon the part of the complainant and the other 
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companies named in this bill, whether claiming under it or other- 
Wise, to use and operate th telegraph wires upon the line of this 
respondent’s road, and accordingly it did, in the year 1877, in the 
manner hereinafter more particularly referred to, by written notices 
to the complainant and the other companies named in the bill, ter- 
ininate all licenses and rights of the said companies to use and 
operate the line of tel raph upon this respondent's road. 

1). ‘This respondent denies that the complainant put up in the 
vears IS71 and 1872 a new wire between Baltimore and Cumberland 
on thre line of telegraph embraced in thi aforesaid contracts of 1855 
and IS5o, as allewed, if it be intended by the averment to that effect 
in the nineteenth paragraph of the bill to express or imply that any 
Wire peut Upon the line of 1 legraph on this respondents road in 

IST] and Isi2 wis put up either i) virtue of or subject to 
Lhe any provisions whatsoever of either of the said contracts. 
‘The wire referred to was put up under a parol license merely, 
given by this respondent, subject to the understanding that 1t should 
be removed at any time on notice 
This respond lies that the complainant operated so 
much of thre said lines of telec iph between Baltimore and Wheel- 
lie referred to in thi contracts il resaid as were ry thre State of Mary- 
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land, from the vear 1866 to the year 1S72, if it be the meaning of 
the averment to that effect in the twentieth paragraph of the bill to 
express or linply that 1t operated said lines of telegraph by virtue 
of or subject to any of the provisions whatsoever of the said con- 


tracts. 
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And, further answering, this respondent saith that it has no 
knowledve of the allegwed lease by the complainant to the Western 
Union Telegraph Company of Baltimore City of all its Ii.es within the 
State of Maryland,and therefore requires the complainant to furnish 
legal evidence of such lease. It denies that the complainant had the 
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power to make a lease of any lines of telegraph or wires Upon this 
respondent’s road, and also that the Western Union Telegraph Com- 
pany of Baltimore City had any power to receive and act under any 
such leas But, inasmuch as the complainant avers that all its 
lines, wavs, fixtures, property, and easements within the State of 
Marvland have been leased by it to the Western Union Telegraph 
Company of Baltimore City since the vear 1872, and that said last- 
namicd corporation Wis, al the time of the filing of this bill and hac 
been since the year IS72 in possession thereof, this respondent in- 
sists that the Western Union Telegraph Company of Baltimore City 
is a necessary party to this bill, and that the complainant Ig not en- 
titled to the relief it asks therein, Inasmuch as it Is apparent, from 
its own showing,that it had parted in the year 1872 with all its 


; 


reference to w hich it asks relief and the right to receive thr 
L114 earnings thereof, in reference to which it asks an account; and 
this respond lt claims the benefit ot this defence ils fully nicl 

to the same effect as 1f the same were set up by plea. 
ai. This respondent i hies absolutely that the complainant Oper- 
ated, ay caused 4) be Oy) rated, tit auhy time, with the consent ana 
Ac UlEsCence of this respondent, the aforesaid lines of telegraph 
between Baltimore and Wheeling in strict comphance with the 
terms and conditions of the aforesaid contracts of 1853 and 1855, 
but, as this respondent avers, it operated the same, when it did 
operate them at all, under entirely different contracts, agreements 
and licenses as her inbefore stated : and Inasmuch iis it Is apparent, 
from the preceeding paragraph of the bill that the complainant had 
divested itself in 1S72. and continued thereafter, up to this time, to 
be divested of the right and duty: to operate all that part of said 
line of telegraph Which Wils within the limits ot the State of Mary- 
land, this respondent again Insists that the complainant is not enti- 
tled to maintain this bill for relief without uniting with it as parties 
complainant the corporation or corporations which, according to 
its allegations, had a right in conjunction with it to operate the 
entire line of telegraph referred to, and it prays to have the benefit 
of this defence to the same effect as if the same were set up by 


rights of POSSCSSION Of a large portion of the line of telegraph 1) 


plea. 

22 and 25. And this respondent, further answering, saith that it is 
true, as stated in the 22d and 25d paragraplis of said bill, that by the 
l7th section of the act of the General Assembly ot Maryland; LS46, 
ch, oY, Incorporating the Western Telegraph Company, the charter 
of said COMpAnY Was limited to expire at the end of thirty years 
from the date thereof: ana it has been Informed that certain of the 
stockholders in sud corporation did, Oh or about the ~Sth day of 
December. S76, tice Lou ther for the avowed purpose of consider- 
Lig whether or not they, the said stockholders, should cause them- 
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selves to be incorporated under chapter 471 of the general 
115 laws of the State of Marvland, passed in the year 1868, and 

that certain of said Son k holds rs did thie li dete rmine to create 
&“ new corporation under said act, and did subsequently cause to be 
prepared and executed and acknowledged the certificate, of which 
a copy is filed with the complainant's bill, professing to create a cor- 
poration by the name of the Western Telegraph Company of Balti- 
more City ; but this rt spond hit does not know, and tha retor hoes 
not admit, that the proceedings oh taken by sald stock holade rs were 
in all particulars in full and precise conformity with the provisions 
of the said act of 1868S, so as to create a valid new corporation, and 
a devolution upon it by operation of law of all the property and 
assets and debts and liabilities of the old corporation, and requires 
the complainant to prove thi Ssutne. 

And this respondent, furthermore answering, says that even if the 
new corporation aforesaid was in all respects validly created, and in 
such manner as to devolve upon it the property and liability of the 
old corporation, nevertheless 1 denies that the complainant, bv force 
of the proceedings scl forth in said bill, or mn any other Mane r, 
became, iis alleged in) thre bill, entitled LO the by nelit and advantage 
of all the rights of the Western Telegraph Company in said con- 
tracts or either of them. Both of said contracts having reference. 
as hereinbefore averred, to the use of a single wire, and only during 
the existence of the corporation with which the contracts were made 
had at the time specified ceased to have any binding force or effect. 
hot only because of their abandonment and abrogation, iis here inbe- 
lore specially sel forth, but also because the Western ‘¥ rr graph (‘om- 
pany, by the period of limitation fixed in its charter, and by the 
surrender of that chart Se had actually ceased Lo exist, and by Cuiuse 
this respondent cannot be presumed to have intended to con- 
tract, or to have in fact contracted, for any longer term = than 
that expressly named by it in the contract, to wit, the expiration of 

the term of thirty years during which it was then char- 
116 tered to act as a telegraph company ; and this responde nt 

insists that the act of assembly under which said new incor- 
poration was affected (if it was validly so affected) did not create a 
statutory cevolution upon the new corporation of the right and obli- 
gation to continue to ry rform contracts made with the old corporation 
for the period of its existence only, because no such rights and ob- 
livations could be created by operation of law so as lo renew or col- 
tinue in force such contracts without the mutual consent of the new 
corporation and the other contracting parties; and much less did 
it create a devolution upon the complainant, after the extinguish- 
ment of the old corporation, of the night and obligation lo pr rform 
suld contracts, not only beeause of all the reasons hereinbefore set 
forth, but ulso because the right ot yy rflormance of said contracts by 
the terms and nature thereof was not divisible, so as to allow the 
Western Telegraph Company of Baltimore City to perform so much 
of the: said contracts as related to the telegraph line within the 
State of Maryland and another COMpPany so much thereof as related 
Lo the line outside of sald state: and because for want of power iit 
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the Western Telegraph Company of Baltimore City to operate il 
telegraph line in the State of Virginia; and because, also, the rights, 
if any, of the CON} lainant, as lessee, i riving title, as all eed, from 
the said Western Telegraph Company, were linuted to the period 
for which the said Western Telegraph Company had the power to 
contract at the time it passed all its title to said contract as alleged, 
that is to say, the period of its corporate existence as definitely fixed 
by its charter. 

24 and 23). This rt sponds hi admits that plaintiff did, iis appears 
by its“ Exhibit G” filed with the bill, file with the Postmaster General 
of the United States its written acceptance of the restrictions and 
obligations Imposed by the act of Congress approved 24th day of 

July, 1566, but it denies that it did, by virtue of such accept- 
117 ance, become entitled to maintain and operate lines of tele- 

graph Ol, Or along the railroad of this respondent betwe ll 
Baltimore and Wheeling, either by reason of the Baltimore and Ohio 
Railroad being il post-road of the United States or by reason of any 
rights acquired Dy the complainant under the two contracts afore- 
said, because neither by condemnation nor by virtue of the said 
contracts, as hereinbefore stated, nor by virtue of any assent whatso- 
ever of this respondent, is thr complainant entitled to maintain and 
Operate lines oft telegraph ils alleged Upon this respondent's road, 

26. This respondent absolutely denies it to be true that under and 
by virtue of the Iwo contracts aforesaid, and of the leases and ilS- 
signments aforesaid, the complainant is and has been sinee the year 
IS72 entitled to maintain and use in the conduct of its business as 
a telegraph company, in the manner provided by said contracts, a 
line of telegraph consisting of posts, Insulators, and two wires erected 
on the line of this respondents railroad between Camden Station, 
Baltimore city, and the city of Wheeling, or that it has been enti- 
tled sinee the year IS72 to the ownership and use of the wire 
erected between Baltimore city and Cumberland in the years 1571 
and IS72, or that it is and has been entitled sinee the last-named 
year to establish stations and put up instruments for the transae- 
tion of its telegraph business at any point along the line of this re- 
spondent’s railroad between Camden Station and Wheeling, or that 
it is entitled to connect that line of telegraph with its own wires at 
the termini of said line at Camden Station and Wheeling. 

27. This respondent denies that under and by virtue of the con- 
tracts aforesaid of 1855 and lSoo the complainant has been and Is 
entitled, since the 50th of June, in the year 1870, to all monies re- 
ceived from operators of this respondent in the transmission of mes- 
sages for the complainant and for other persons on said entire line 

of telegraph between Baltimore and Wheeling, when such 
11S messages were not on the business of this respondent. It 

furthermore denies it to be true, as alleged in this twenty- 
seventh paragraph, that this respondent has required its said opera- 
tors LO pay all of said monies so received to it, and that it has re- 
celved the same and has not accounted for or paid over the same to 
the complainant. 

On the CONLPAPry, as this re spondent positively avers, all of the 
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moneys arising out of the commercial telegraph business done upon 
the line of this respondent’s roads, including its main stem from 
Baltimore to Wheeling, passed first into the hands of the American 
Telegraph Company, and afterwards into the hands of the Western 
Union Telegraph Company, until about the middle of the year 1876, 
and the account hereinbefore referred to, produced by the complain- 
ant, furnishes conclusive evidence of that fact, in this that it pro- 
fesses to allow to this r spondent In account its so-called proportion 
of telegraph receipts on the main stem, Washington and Parkers- 
burgh branches, which is utterly inconsistent with the false statement 
now set up in this bill, that said receipts all passed into the hands 
of this respondent. 

This respondent furthermore adds that instead of having received 
all the moneys arising out of the commercial telegraph business 
done upon the lines of telegraph on its road, and being indebted to 
the complainant on account thereof, the companies which succes- 
SIV lv operated those lines, Including the complainant among them, 
did themselves receive all of said moneys up to the year 1876, and 
are at this day indebted to this respondent in an enormous sum of 
money, not only for expenditures incurred by it in maintaining 
those lines, but for its due proportion of those receipts. While the 
complainant in and by its said accounts admits a balance of unpaid 
indebtedness to this respondent at this time, on account of such: 
moneys received by it, this respondent claimed, and still claims, 

that the complainant, on account of said moneys so received 
119% by it, is indebted in a very large sum of money; and it is 

true, as stated in the eighteenth paragraph of the complain- 
ant’s bill, that when said account was stated and rendered much 
discussion took place between the officers of the two companies in 
relation to the same. It was not until the vear 1876, when this re- 
spondent found it utterly impossible, after numerous efforts, to pro- 
cure any settlement with the Western Union Telegraph Company for 
its large indebtedness to it, that it directed that no more moneysshould 
he paid by its officers tothe Western Union Telegraph Company, and 
shortly afterwards, to wit, on February 5th, 1877, and afterwards, 
on March 10th, 1877, this respondent gave written notices to the 
complainant and the Western Union Telegraph Company of Balti- 
more City, the Western Telegraph Company, and the American 
‘Telegraph Company, which notices are undoubtedly still in the Pos- 
session of the complainant, that all contracts, arrangements, permits, 
or licenses for operating the line of telegraph aforesaid, if any such 
existed or were In force with the Western Telegraph Company, and 
all of the said other companies, were at an end and rescinded, and 
that if there were any wires or instruments or other property on 
the line of this respondent’s road and branches belonging to either 
Or any of the companies named in that notice that the same would 
be delivered at once on application to them or their representatives. 

28. This respondent admits that it did, in the year 1877, as here- 
inbefore stated, terminate by written notices, as it insists that it had 
a lawful right to do,all licenses, permits, and sufferances whatsoever 
on the part of the Western Telegraph Company and all the other 
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companies named in the bill, whether claiming under it or other- 
wise, to use and operate the telegraph wires upon the line of this 
respondent’s road. 

It admits that it did thereafter enter into an agreement with the 

Atlantic and Pacifie Telegraph Company, under which this 
120 respondent’s lines of telegraph Upon its roads and branches 

were used by it in co-operation with the said telegraph COll- 
pany. And, furthermore, that it did allow. the said telegraph com- 
pany to erect upon portions of its roads and branches additional lines 
of telegraph to be used in such co-operative business. But that 
agreement was entered into subject to the condition and understand- 
ing of said telegraph company that the co-operative arrangement 
between the two companies might be terminated by this respondent 
at any period without notice, and that upon such termination the 
lines constructed by the said telegraph company were to become 
immediately the property of this respondent, it paying to the tele- 
graph company thereafter the original cost thereof. 

It furthermore admits that in the month of February, 1880, it 
gave to the Atlantic and Pacific Telegraph Company, as it had the 
lawful right to do, written notices of the termination of the agree- 
ment aforesaid and took possession, as it had a lawful right to do, of 
the lines of telegraph erected by said telegraph company upon its 
line of road; and it admits that it did, on the 25th day of February, 
enter into a written agreement with the American Union Telegraph 
Company whereby all its lines of telegraph, including those referred 
to in the complainant's bill, were agreed to be worked upon certain 
terms therein specified in co-operation with the telegraph system of 
the American Union Telegraph Company. 

But this respondent denies that it assumed the right to conter 
Upor any other telegraph COMMpany OP telegraph companies the right 
to do the business of telegraphing for hire upon other business than 
the business of this respondent in and upon the lines of telegraph 
referred to in the bill or any other line of telegraph belonging to it, 
or that it has proposed, or does now propose, to exercise any such 
power. 
And, further answering in this connection, this respondent 
12] saith that at the time of its revocation, in the yvear IS77, here- 

inbefore referred to, of all licenses to the complainant and the 
other companies named in the bill to use the telegraph lines upon 
its road, and of its entering upon the agreement aforesaid with the 
Atlantic and Pacific Telegraph Company, the complainant being 
then a competitor of the said last-named company, sought to embar- 
rass the said company and this respondent in the conduct of the 
co-operative business contemplated by said agreement. 

[t aceordingly filed in this honorable court, on the second day of 
January, 1877, its original bill in this cause, and shortly thereafter, 
on the 14th and 17th days of ebruary, 1S77, it caused to, be filed 
in the circuit court of Baltimore city two other bills of complaint 
against this respondent, one in the name of the Western Union 
Telegraph Company of Baltimore City and the other in the name 
of the Western Telegraph Company of Baltimore City, asking in 
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each of them for an injunction to prevent the said agreement from 
being carried into effect upon the same grounds as are now set forth 
in the amended bill to which this is an answer in reference to the 
alleged nichts ot thre complainant and of the Western Union Tele- 
ors iph Company of Baltimore City and of the Western Telegraph 
Company Ol Baltimore ¢ ‘ity LO maintain and operate a line of tele- 
eraph upon this respondent's road under the provisions of the con- 
tracts of 18553 and 1855, hereinbefore referred to. 

To the bills filed as aforesaid in the ecireuit court of Baltimore 
city this respondent at once filed its answers, setting forth substan- 
tiallv the Sure defences against the claims and pretentions ot the 
complainant us are contained in this answer: all of which will more 
a ippear from certified copies of said bills and answers here- 

ith file d, marked ‘ ‘Defendant's exhibits A and hg 

These answers being filed, no further steps whatsoever were taken 
by the complainant to prosecute any of the said suits upon it alleged 

claims, or to interfere with the business carried on by this re- 
122. spondent and the Atlantie and Pacific Telegraph Company 
eee them. 

When again, after a lapse of three years, this respondent ter- 
mitinated as aforesaid its rreement Hers es Atlantic and | acific Tel- 
egraph Company and aaa upon the other agreement before 
mentioned with the American Union Telegraph Company the com- 
plainant, although It was perfectly well aware of the last-mentioned 
“ugvrecinent ana Wis fully COUT! izant of the fact that under it this re- 
spond bit proposed to work and was, 1n fact. working In co-opera- 
tion with the American Union Telegraph Company all the lines of 
telegraph and wires referred to in this bill, claiming them to be its 
own, and although the American Union Telegraph Company was at 
that time a formidable competitor for the business of the Western 
Union ‘Telegraph Company, nevertheless neither the Western Union 
Telegraph Company, northe Western Union Telegraph Company of 
Baltimore City, nor the Western Telegraph Company of Baltimore 
( ity sought to inte rfere in any way, either by new proc®edings or 
by a revival of their dormant proceedings aforesaid, with the busi- 
hess W hic PWas Prose Cute , by this res] " mndent in) connection with the 
American Union Telegraph Company, nor did they again in any 
form until recently set up or assert the rights and claims contended 


fur in their bills aforesaid of 1877. 

On the contrary, when, after the lapse of about a year from the 
formation of the last-named contract, to wit,on the 19th day of 
January, in the year 1881,a consolidation was effected between 
the Western Union Telegraph Company, the Atlantic and Pa- 
cific Telegraph Company, and the American Union Telegraph 
Company, under which the latter company ceded and con- 
veyed to the Western Union Telegraph Company all its telegraph 
lines and appurtenances, contracts, leasehold, and other interest im 
the lines of other com panies, nevertheless, by a clause expressly 

Inserted in the sald agreement for consolidation, the rights, 
125 privileges, and interests secured to the American Union Tel- 
er P h Company, under and by virtue of its agreement afore- 
said of February 28th, 1880, with this respondent, were particularly 
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excepted from the contracts and other interests of the American 
Union Telegraph Company sold and conveyed under said consoli- 
idation contract. | 

And it was furthermore agreed and stipulated by all parties to 
that contract (the Western Union Telegraph Company having exe- 
cuted the same asa party thereto) that the rights, privileges, and 
interests of the Baltimore and Ohio Railroad Company arising 
from the said agrecment should in all respects be protected and ob- 
served, and that the benefits secured by sald agreement to the Bal- 
timore and Ohio Railroad Company should be in no manner di- 


minished or withheld by any acts of the parties thereto or any of 


them—all of which will more fully appear from a eopy of said con- 
tract for consolidation herewith filed, marked “ Defendant’s Iix- 
hibit C.” 7 

And this respondent respectfully insists that all these actings 
and doings of the complainant since the filing of its bills aforesaid, 
In the year 1877, and the incoming answers thereto; its virtual 
abandonment of those proceedings; its failure to assert or set up any 
cluim as against this respondent when it entered into its contract 
aforesaid with the American Union Telegraph Company for the use 
of the lines now claimed to belong to the complainant; its express 
stipulation to and with the American Union Telegraph Company 
that all the rights, privileges, and interests of this respondent aris- 
Ing from said agreement and the benefits secured by it to this 
respondent should be In no manner diminished or withheld by it, 
the Western Union Telegraph Company, are utterly inconsistent 
with the theory that the present proceedings and others of a like 
nature how prosecuted against this respondent at various points and 
In Various jurisdictions are being prosecuted in good faith under 

a conviction that the complainant has at this time a 
124 ~—s clear legal right to the use of the wire mentioned in the con- 

tract of 1855, and intends to avail itself, if that right could 
be adjudged in its favor, of the use of said wire, subject to the obli- 
gation of that contract, to pay all the costs of the materials used in 
maintaining the said wire and its insulation. 

On the contrary, this respondent believes, and so charges and in- 
sists, that the sole object of this proceeding and of all others of a 
like character whieh have been recently instituted against it In va- 
rious places by the complainant, have for their object and are in- 


tended only to vex and harass this respondent with a multiplicity of 


suits and protracted and expensive litigation with a view to obstruct 
and interfere with this respondent in the effort which it is well known 
it is now making to establish an independent system of telegraph 
uvon its roads and branches, in connection with other lines, reach- 
ing the main cities and centres of business in the country, ih compe- 
tition with the monopoly of all telegraph business sought to be main- 
tained by the complainant since its consolidation with the Atlantie 
and Pacific and American Union Telegraph Companies. 

And this respondent denies it to be true, as alleged in the bill, 
that all the above-mentioned delay and failure on the part of the 
‘complainant to prosecute its suits and alleged claims against this 
respondent are to be attributed to and explained by the existence of 
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a reasonable hope of accommodation on its part. For it saith that 
during the entire period since 1877, while this respondent was work- 
Ing in co-operation with the Atlantic and Pacific Telegraph Com- 
pany and the American Union Telegraph Company, the lines of 
Lé I eraph how claimec by the complainant Lo belong Lo it, hot only 
was no effort at accommodation made, either by the complainant or 


this respondent, but the suits aforesaid instituted in the vear 1877 


after the Immediate incoming of this respondent's answers were 
allowed to stand without any further action being taken in them or 


In reference to them by the complainant. 
JP 29. And, further answering, this respondent saith that 

shortly aiter the filing oO] the amended bill in) this case Lo 
which thisds an answer thi complainant, on or about the 20th day 
of December, In the year ISSI, tiled in the erreult court for Ohio 
COUnLY, in the State of West Virginia, its bill of complaint against 
this respondent, setting forth precisely the same cause of action sus- 
tained by averments hot only of a like nature, but as to some parts 
thereof in the precise language used in this amended bill, and asking 
for the same relief as is prayed for in this cause; and this respondent 
files herewith a certitied COPY of the said bill and of the exhibits filed 
therewith, which are identical with the exhibits filed in this cause, and 
this respondent’s answer to the said bill, all of said papers being 
marked “ Defendant's Exhibit D;” and this respondent claims and 
asks to have the same benefit of this defense as jf it were formally 
scl up by plea, and insists that the complainant cannot be allowed 
to vex and harass this respondent by two different suits in two dif- 
ferent juriselictions in reference to precisely the same subject-matter 
and the same kind and measure of relief, and it prays that this court 
will require the complainant before proceeding further in this suit 
LO eleet which of the two it wt!l continue to prosecute, and to dismiss 
the other. 7 

30, 31, and 32. This respondent denies all matters and things 
whatsoever alleged in the said amended bill, and also in the original 
bill, except such as are hereinbefore admitted to be true, and in 
ubuswer to the several special interrogatories numbered from one to 
seven, inclusive, it furthermore answers and says: 

l. To the first this respondent says that it did enter into sealed 
contracts with the Western Telegraph Company, dated June 1S, 
1So35. and Septem ber 12, LSoo, true copies of which are filed with 

the bill, marked “Complainant’s Exhibits A and Bb.” 
126 2. To the second, that it did receive and apply to its uses 

the check for $15,000 referred to in the 18th paragrapo of the 
bill; but it absolutely denies that such payment was made on ac- 
count of any indebtedness found to be existing In or about the 
month of Jane, 1870. from the Western Telegraph Company to this 
respondent under joint accounts arising out of the contracts afore- 
said, dated June 18, 1853, and September 12, 1855, and under a cer- 
tain contract between suld Western Telegraph Company and this 
respondent and the Northwestern Virginia Railroad Company, date d 
March 24, 1858, and under a certain contract between this respond- 
ent and the American Telegraph Company in relation to a tele- 
graph line on the Washington Branch of this respondent. 
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On the contrary, this respondent says that at the time of the pay- 
ment to itof said sum of 815,000 the contracts aforesaid of 1853 and 
1855 between the Western Telegraph Company and this respondent 
had ceased for Many years, by consent of the parties thereto, to be 
in force and effect, and other and entirely different contracts and co- 
Operative arrange nts between this respondent and the Western 
Telegraph Company, and all the other telegraph companies who 
were operating the lines of telegraph on this respondent's main stem 
between Baltimore and Whee ling, head, by agreement of all parties 
concerned, taken their place and been substituted for them for many 


Years prior LO said payvirent, 
) And it Suys that sid payvinent Wiis made on account of the enid 
| substituted co-operative arrangements, and not on account of or in 
reference to any riglits or obligations of either party thereto under 
said contracts of 1853 and 1855. 

And it refers, for a more particular reply to this interrogatory, to 
all the averments in this answer touching the subject-matter of the 


Interrogatory, and reaffirms the same to be true. 
3. To the third, that the American Telegraph Company did not, 
with the acquiescence or consent of this respondent, enter upon 
127 the execution of and execute in the place of the Western 
Telegraph Company until June 12th, 1866, the said contracts 
of June ISth, 1855, and September 12th, 1855. 
|. To the fourth, that the Western Union Telegraph Company, 
the complainant, did not, with the acqgulescence ana consent of this 
respondent, enter upon the execution of and execute in she place of 
the Western Telegraph Company and of the American Telegraph 
Company after the 12th of June, 1866, the said contracts of June 
ISth, 1855, and September 12th, 1855; and in answer to the inquiry, 
llow long i continued to execute the same, this respondent answers 
that the complainant never executed them or either of them at all 
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at any time. 
», To the fifth, that the We tern Union Telegraph Company clicl ' 

not, with the acquiescence and consent of this respondent, put up on 

the line of telegraph on its railroad between Baltimore and Cum- 

berland, in Maryland, which line was then in part in the use of the 

said Western Union Telegraph Company, In the years IS71 and 

IS72 an additional wire, if it be the meaning of this interrogatory 

to inquire whether such wire was put up by virtue of or in refer- 

ence to any of the provisions of the contracts of 1853 and 1855 or 
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either of them, nor does this respondent know whether or not the , 
Western Union Telegraph Company did in fact put up such wire 
and pay the whole cost thereof. This respondent supposed and still ' 


believes that the said wire, in so far as it ran through the’ State of 
Marvland, was put up by the Western Union Telegraph Company 
of Baltimore ¢ ‘ity, Inasmuch as the Western Union Telegraph Com- 
pany had no corporate right to put up and operate such a wire 
within the limits of the State of Marvland. Nevertheless, by what- 
ever company or companies any additional wire or wires were put 
up on the line of telegraph on this respondent’s road between 


Baltimore and Cumberland in the years 1871 and 1872, or at any 
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period after the year 1855, the said wire or wires were put 
12S up only by virtue of parol license from this respondent, cCX- 
pressiy stated and provided LO be revocable at any time. 

G. To the sixth, that this re spondent did, in the year ISvi, or 
thre reabouts. take possession of the whole line of telegraph (1) its 
line of railroad between Camden Station, in Baltimore, Marviand, 
and Wheeling,in West Virginia,and disconnect the wireson said line 
of telegraph from the offices of the complainant and those of th: 
Western Union Telegraph ¢ ‘ompany of Baltimore City and ‘ xclude 
the otheers and operators of those companies therefrom . and this 
respondent says that it had full night so to take possession of the 
said whole line of telegraph and to prevent the further use and 
operation thereof by the said two named telegraph compant s, fon 
the reason that they were then using and operating the same under 
a parole license from this respondent, revocable by the terms thereof 
atanyv time by this respondent; and this respondent, for answer 
as to the particulars of its said action, refers to the averments in 
this answer touching the said subject-matter. 

7. And to the seventh, that this respondent cannot particularly 
discover the amount of mon V received by it for or because of the 
transmission of messages by telegraph upon the line of telegraph on 
its railroad between Baltimore and Wheeling upon any other busi- 
ness than the particular business of this respondent since the 50th 
of June. 1S70. tor the reason that the complainant and the Western 


Union Telegraph Company of Baltimore City, and not this respond- 


Crit, received all such moneys up to some time In the year | Si. 

This re spondent is not able at the date of filing this answer to 
render in accurate account of the precise SUIS Feet ived by it from 
its;own operators for commercial telegraph business during the few 
months which elapsed between the first receipt by it of any such 
moneys and the termination by it in the latter part of 18,6, or 

thereabouts, of all licenses of the complainant and of the 
12!) Western Union Tel graph Company of Baltimore City to use 

and operate the line of telegraph on this respondent's road 
This respondent, however, will CUUSC such an account to be miacde 
up, as nearly as it can, and furnish the same to this court, and will 
also furnish all other accounts and statements which may be re 
quired by this court or the complainant, or which may become 
necessary to be furnished in the progress of this cause. 

And this responds nt, having fully answ red the amended bil] in 
this case, which is all that it is thereby asked to answer, prays to bi 
hence dismissed with its costs 

THE BALTIMORE AND OITTLO 
RAILROAD CO., 
By JOHN W. GARRETT, President 
Attest W. HH. IJAMS, 
Secre lary and Treasure yf 
WM. F. FRICK, 
JOHN K. COWEN, 


Solicitors. 
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150 STATE or MAarnyrtanp, City of Baltimore: 


On this Lf day of Feb'ry, Wn the year elghteen hundred and 
eighty-two, before the subseribe . a commissioner of the Lnited 
States ior the Stute of Marviand, duly commissioned to act within 
the city of Baltimore aforesaid, personally appeared John W Gar- 
rett, president of the Baltimore and Ohio Railroad Company, ana 
made oath 1) due form of law that he Is the president of said rall- 
road company, duly authorized in the premises, and that the mat- 
ters and facts stated in the foregoing answer are true. 

In witness whereof I have hereunto set my hand and official seal 
on the day and year last above written. 


( iri ss 
ISAAC BROOKS, Jn., 
United Slates (oimmission 4 for thie District of Maryland 
I] Replication biled ATT | June. ISS? 


.* 


In the Cireuit Court of the U.S. for the District of Maryland. 


The Wesrern Unron Te.ecrari Company 
rs. 
BALTIMORE AND Onro RAILROAD CoMPANY. 


This replant, saving and reserving to himself all and all manner 
of advantage of exception to the manifold insufliciencies of the said 
answer, for replication thereto says that he will aver and prove hits 
sald bill to be true, certain, and sufficient in the law to be answered 
unto, and that the said answer of the said defendant is uncertain, 
untrue, and insufficient to be rephed unto by this replant, without 
this, that any other matter or thing whatsoever in the said answer 
contained material or effectual in the law to be replied unto, con- 
fessed and avoided, traversed or denied, is true: all which matters 
and things this replant is and will be ready to aver and prove as 
this honorable court shall direet, and humbly prays as in and by 
his said bill he has already prayed, 

CHAS. J. M. GWINN, 
Nolicitor for thi¢ Comp! nant 


12 Aare bide ni (is fy) Proofs. Kiled 2nd June. LSS? 


In the Cireuit Court of the United States for the District of 
Maryland. 
Tue Western Unton Tenrecrarn Company 
is, 
BALTIMORE AND Onto RAILROAD ComMPANY. 


It isagreed that the following exhibits, referred to in the amended 
bill of complaint in this cause as parts of said bill of complaint, shall 
be deemed and taken to be evidence in this CAUSE in the Same mabe 
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ner as if the original papers of which said exhibits are copies had 
been produced in the case, and as if the due and sufficient making 
und execution thereof in every particular had been fully proved; 
subject, nevertheless, to the right of the said defendant to eall in 
question the legal] effect of any ohne or more of the transactions so 
shown by said respective exhibits to have taken place. The exhibits 
thus referred to are as follows: 

Complainant’s Exhibit A, referred to in the said amended bill, 
being a copy of the contract entered into between the defendant 
and the Western Telegraph Company, dated on or about June Sth, 
1So5. 

Complainant’s Exhibit B, referred to in the said amended bill, 

being a copy of the contract entered into between the defend- 
lo5 ant and the Western Telegraph Company, dated on or about 
Septem b: r 12th, 1855 

Complainant’s Exhibit C, referred to in the said amended bill, 
being the original lease made by the Western Telegraph Company, 
in or about the year 1859, to the American Telegraph Company, it 
being agreed that said original paper may be withdrawn at any 
time, after it has heen examined by the counsel for the defendant, 
from the files in the said court, the complainant leaving, 1 lieu of 
such original exhibit, a certified copy thereof made by the clerk of 
the siuied court. 

Complainant’s Exhibit D, referred to in the said amended bill, 
being the original assignment made by the American Telegraph 
Company, on or about June 12th, 1866, to the said Western Union 
Telegraph Company, it being agreed that said original paper may 
be withdrawn “at why time, after it has been examined by the coun- 
sel for the defendant, from the files in said court, the complainant 
leaving, in lieu of such original exhibit, a certified copy thereof 
made by the clerk of the said court. 

Complainant’s Exhibit G, being the certificate of incorporation of 
the Western Telegraph Company of Baltimore City. 

lt Is also agreed that any acts of the Creneral Assembly of Mary- 
land which are referred to in said bill of complaint may be read in 

evidence from the volumes of the Acts of Assembly of said 
154 State in the same manner as if the same had been duly proved 

by duly certified copies thereof in this case, either in the cir- 
cuit court of the United States or in the Supreme Court of the United 
States. 

It is also agreed that the said complainant and the said defendant 
may each read in evidence from the volumes of the statutes of 
any State or of the United States any act, statute, or resolution 
pertinent to the issues in this case in the same manner as if the 
sume had been duly proved by duly certified copies thereof in this 
ease, either in the cireuit court of the United States or in the Su- 
preme Court of the United States, and that the said complainant 
will afford like and equal facilities to the defendant as are offered 
by this agreement to the complainant in the proof of any docu- 
mentary evidence which the defendant may desire to offer as part 
of its case. 
11—33U 
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It is also agreed that this agreement shall be applicable,to the 
case of The Western Union Telegraph Company of Baltimore City 
against The Baltimore and Ohio Railroad Company and Atlantic 
and Pacific Telegraph Company and to the case of The Western 
Telegraph Company of Baltimore City against The Baltimore and 
Ohio Railroad Company and the Atlantic and Pacific Telegraph 
Company, both of which cases are now pending in the circuit court 
of Baltimore city, and to any proceedings in said court in said 
respective cases under any amended bill or bills, if any such 
amended bill or bills should be filed in either or both of said eases. , 
: , CHAS. J. M. GWINN, 

Sol. for Complainant. 
JOUN Kk. COWEN, 
WM. FF. PRICK, 
bor Def't. 


135 Ayree ment A Order birt nding Time, AC. biled ISth June. ISS? 


In the Cireuit Court of the U.S. for the District of Marvland. = In 
equity. 


Tue Western Unton TeLecgrari COMPANY 
Us, 
BALTIMORE AND Onto RAILROAD CoMPANyY. 


‘This eause being duly at issue, it is agreed, because of the tieces- 
sary absence of the counsel on both sides during the summer vaca- 
Lion, that the period of three months, allowed under the 69th equity 
rule for the taking of testimony in the said cause after its being so 
at issue as aforesaid, shall be enlarged by the court by the addition 
of three months from and after the third Monday of August, eight- 
een hundred and eighty-two. 

C. J. M. GWINN, 

Sol. for Complamant. 
JOIN kK. COWEN, 
WM. FL FRICK, 

Sol. for Def’. 


In the Cireuit Court of the U.S. In Equity. 


Western Union Tec. Co. vs. BALTIMORE & Onto R. R. Co. 


tyre fe AE es Semes Cneen- erm 


Ordered, on this 28th day of June, in the year 1582, that 
136 the time for taking testimony in the above cause be enlarged, 
as within agreed to by the parties to the cause, for the period 
of three months from and after the third Monday of August, 1882. 
HUGH L. BOND, 
Circuit Judge. 
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Agreement to Take Testimony Orally and Order Appointing Examiner 
in Baltimore City. Filed 30 Sept., 1882. 


In the Cireuit Court of the United States for the District of Mary- 
land. In Equity. 


WesTeRN Unton Tenrecrarpn Company 
is 


BALTIMORE AND Onto RAILROAD CoMPANyY. 
Mr. Chew, clerk circuit e’t for dist. of Md.: 

Issue a commission to take testimony in this case in the city of 
Baltimore. 

[t is agreed that the evidence to be adduced in the said cause in 
the said city of Baltimore may be taken orally, upon oral interrog- 
atories, without filing any written interrogatories, but either party 
may take such testimony as it desires on written interrogatories. 

C.J. M. GWINN, 
kor Compl't. 
JOHN K. COWEN, 
For Deft. 


137 In pursuance of the above agreement and of the 67th rule 
in equity, | hereby appoint (ry, Morris Bond as commissioner 
or examiner to take testimony in the above-entitled cause in the city 
of Baltimore. 
Nov. 21, 1882. HUGH L. BOND, 
Circuit Judge. 


Agree ment lo Take Testimony Orally and for (‘omm igsioner in N a York 
City. Filed Oth Nov., LSS”. 


In the Cireuit Court of the United States for the District of Mary- 
land. In Equity. 


Western Unton Tetecrarpn Company 
rs. 


BALTIMORE AND Onto RAILROAD COMPANY. 


It is agreed in this case that a commission to take the testimony 
of any persons who may be witnesses therein and who are now res- 
idents of the State of Maryland shall be issued to commissioners, 
or to a commissioner, in the city of New York, to be named by the 
court or a judge thereof, and that said testimony may be taken upon 
oral interrogatories by the respective parties or their agents without 

filing any written interrogatories or cross-interrogatories, but 
138s either party may take such testimony as he desires on writ- 
ten interrogatories or cross-Interrogatories. 
C. J. M. GWINN, 
Sol. for Compl't. 
JOHN K. COWEN, 
Sol. for Def't. 
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Western Unton vs. B. & O. 
Law department Baltimore & Ohio R. R. Co. 


, Barito., Mp., Oct. 16, 1SS2. 
Hon. C. J. M. Gwinn, Baltimore, Md. 
Sin: lam informed that Mr. l‘rederick W. W hitridge, of New 
York, has been suggested by General Swayne as a commissioner to 
take testimonv in New York to be used in the above case here 
Upon consultation with our people I find that Mr. W. will be 
satisfactory. 


Very truly, JOHN K. COWEN, Counsel. 
Frederick W. Whitridge, 52 Park Place, New York : 


| agree that the above-named person shall be appointed commis- 
sioner In this ease. 
WM. F. FRICK, 
Sol. for Def’t. 
C. J. M. GWINN, 
a Sol. for Compl. 


13!) Commissioner's Return and Depositions Taken an Ne i bork 
Oity. hiled St) Nov.. ISS?. 


Tue Untrrep States or America, | 
District of Maryland, 
[L. 8. of the Court. ] 
The President of the United States of America to Frederick W 
Whitridge, Esquire, 52 Park Place, New York, commissioner 
named on the part of the complainant and the defendant 


1d wil - 


IKknow ye that you are appointed commissioner to examine wit- 
nesses 1n a case depending in the cireuit court of the United States 
for the district of Maryland between The Western Union Velegraph 
Company, complainant, and Baltimore & Ohio Railroad Company, 

defendant,in equity. Therefore you are requested, after hav- 
140 ~=ing taken the oath hereunto annexed, and also administered 

the annexed oath to the person whom you shall appoint as 
clerk to attend the execution of this commission, that at such time 
and place as to you shall seem convenient you cause tocome before 
you all such witnesses as shall be named or produced to you, either 
by the plaintiff or defendant, and that you examine them upon 
their corporal oaths, to be by you administered on the Holy 
Evangely of Almighty God, touching their knowledge or remem- 
brance of anything that may relate to the cause aforesaid ; and, hav- 
ing reduced the depositions of witnesses so taken by you into writing, 
you send the same with this commission, closed under your hand 
and seal, to the said cireuit court with all convenient speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of our 
Supreme Court, this 6th day of November, in the year eighteen 
hundred and eighty-two. 

Issued the 6th day of November7, 1882. 

JAS. W. CHEW, 
Clerk of said Circuit Court. 
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Commissioner's Oath. 


You shall, according to the best of your skill and knowledge 
truly, faithfully, and without partiality to any or either of these 
parties, take the examinations and depositions of all and every wit- 
ness and witnesses produced and examined, by virtue of the com- 
mission hereunto annexed, upon the interrogatories now, or which 

may hereafter before the said commission is closed be, pro- 
141 duced to and left with you by either of the parties, so help 
you God. 


FREDERICK W. WHITRIDGE 


The abeve oath was administered by me this 9th day of Novem- 
ber, ISS2, to l’rederick W Whitridge, the commissioner within 
named, 

[ NOTARIAL SEAL. ] W. C. WITTER, 
Notary Public N. Y. Co. 


Clerk’s Oath. 


You shall, truly, faithfully, and without partiality to any or 
either of the parties in this case, take, write down, and transcribe 
the depositions of all and every witness or witnesses produced be- 
fore and examined by the commissioner named in the commission 
hereunto annexed, as far forth as you are directed and employed 
by the said commissioner to take, write down, and transcribe the 
said depositions or any ol them, sO help you God. 


CARSTEN WENDT. 


The above oath Wis administered by nme-— ( ‘arsten Wendt bye fore 
[ proceeded to execute this commission. 


FREDERICK W. WHITRIDGE, Com’r 


142 (Circuit Court of the United States for the District of Mary- 
land. 


The Western Unrton TELEGRAPH Company, Complainant, 


BALTIMORE AND Outro Rartroap Company, Defendant. 


[, Frederick W. Whitridge, having been appointed a commissioner 
to examine witnesses in the above-entitled cause under and by vir- 
tue of an order of the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court, which order is dated the 6th day of Novem- 
ber, ISS2, and having taken the oath required by the said order, do 
now, by virtue of the authority conferred upon me by the said order 
and by the 67th rule of the Supreme Court, hereby order that the 
said examination of witness = shall proceed belore me at my othee, 
No. 32 Park Place, in the city of New York, upon the 14th day of 
November. 1SS2, at cleve a o clock in the forenoon. 

Nov. 9, 1882. 


FREDERICK W. WHITRIDGE. 


gestalt ba alia: © x Baciee se. *- 
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Complainant's Testimony. 


143. =‘The execution of a commission issued out of the cireuit court 
of the United a for the district of Maryland the 6th 
day of November, in the year of our Lord one thousand eight 
hundre d and e ighty- tWo, dire ected to Frederick W.Whitridge, lisq., 
of the city of * New York, empowering him to examine witnesses 
in a case pending in said court. between The Western Union Tele- 
graph Company, complainant, and The Baltimore and Ohio Rail- 
road Company, defendant, in equity. 


I, Frederitk W. Whitridge, the commissioner in said commission 
named, by virtue hereof proceeded, on this 14th day of November, in 
the Vi aur of our Lord Ohne thousand elelht hundre d and elghty -LWO, 
at my office, No. 382 Park Place, in the city of New York and State 

New York, after having taken the oath to the said commission 
annexed, and having appointed Carsten Wendt as my clerk, and he 
also having taken the oath to the said commission annexed, pro- 
ceeded to take the following depositions, the parties appearing by C. 
J. M. Gwinn, If SK for the Western Union ‘Telegraph Company, and 
W ib dis am I’. ric kK, lsq : for the saltimore and Olio Railroad (‘om- 
pany. 


NorVIN GREEN, a witness produced for the complainant, being 
duly sworn, says: 


144 My name is Norvin Green; I reside in the city of New York; 
[fam in my sixty-fifth year, and my occupation is president 
of the Western Union Te legrap wh ompany. 


Direct examination by Mr. Gwinn: 


1. Ilow long have vou been in the service of the Western Union 
Telegraph Company ? : 

A. Substantially since June, 1866, when T was elected vice-presi- 
dent. I have not been on duty continuously, being absent, except 
when prese nt at a meetings, from 1869, when I was made presi- 
dent of the L. C. & L. R. RR. Co., to 1873, when T returned to duty as 
vice-president of te Western Union Telegraph Company. | was 
made president of the company in 1878. 

2. What were your occupations prior to the time you became con- 
nected with the Western Union Telegraph Company, the complain- 
ant ? 

A. Iwas president of the Southwestern Telegraph Company for a 
part of the time. For the last six months previous to my going 
Into the Western Union Telegraph Company I was vice-president 
of the American Telegraph Company, that company being absorbed 
by the American Telegraph Company on the Ist of January, 1866. 

You know, therefore, the Western Union Telegraph Company, 
which is the complainant in this suit? 
A. Yes, sir. 
145 4. And you know the Baltimore and Ohio Railroad Com- 
pany, Which is the defendant in this suit ? 
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A. I know of it. 

o. Are you familiar to some extent, if any, with the matters which 
are In coutroversy In the present litigation of the Western Union 
Telegraph © ompiany against the Baltimore and Ohio Railroad Com- 
pany in the cireuit court of the United States for the district of 
Marvlanid, 1 It} equity 4 

A. Yes, sir; | know a good deal about it. 

6. Will you be kind enough to state what you personally know of 
the subj yect-mMatter of that controv rsy of your own knowl dge 

A. Well, I know both of my personal knowlelge and of my 
official knowledge. My official knowledge is, however, very exten- 
sive. My first knowledge of it Was in the American Telegraph Com- 
pany, Where I found the company had taken over from the Magnetic 
Company il lease which the Magnetic Company had made—a lease 
of the lines of the Western Telegraph Company—which lease was 
turned over to the America i legraph Company, which undertook 
to carry out all the contracts of the Magnetie Company, and, in turn, 
when the American T seen Company was absorbed by the West- 
ern Union Telegraph Company the lease was turned over to the 
Western Union ‘Telegraph Company, with the undertaking of the 
Wi ‘stern Union ‘¥ legrap I) Company Lo CAUrry out all the contracts, 
agreements, and obligations of the American Telegraph Company. 

The taking over of the lease of the Western Union Tele- 
1460) graph Company by both the American Telegraph Company 

and the Western Union Telegraph Company was predicated 
upon the contract which the Western Union Telegraph Company 
had with the Baltimore and Ohio Railroad Company. 

The defendant objects to any a all evidence touching contents 
of the diff erent contracts ana isslon ms nts filed Wit th, the bil and iLS 
LO their motives ana COnUSLrU tion, is all those prehyne rs must speak for 
themselves, 


Witness continuing: The Western Union Telegraph Company 
enjoyed the benefits of that contract and _ revenues derivable 
from the earnings of the lines of the Western Union Telegraph Com- 
pany, the Baltimore and Ohio Railroad these making returns 
to the auditors of the Western Union Telegraph Company monthly 
of the receipts of all the offices and paying over the moneys therefor 
for some years. 


Defendant objects to any evidence in regard to accounts and 
papers unless the same are produc dl. 


Did vou know a corporation by the name of the Western Tele- 


+) a 


i. 
eraph Company 
A. | knew of it. 
S. Did that corporation ee vo ur knowledge, enter Into any COl- 
tract of any description with the Baltimore and Ohio Railroad Com- 
pany ¢ 
147 A. That is my information; I was not present at the making 


of such contract. 
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9 Tlave you ever seen the contract itself entered into between the 
Western Telegraph Company and the Baltimore and Ohio Railroad 
Company, if any was so made? 

A. I have seen and read record copies of it; whether I have seen 
the original contract I cannot say; what I mean by record copies is 
this, that we have books in which we record copies of all contracts. 

10. Then you have seen that contract between the Western Tele- 
graph Company and the Baltimore and Ohio Railroad Company ? 

A. Yes, sir; | have. 

li. That contract, it is admitted—the first of them—is dated on 
the 1Sth of June, 1853, and then there was a second contract, which 
is admitted was dated on the 12th of September, 1855; have you 
ever seen that amended contract? 

A. Ihave seen copies of them both. 

12. IHlave you ever seen the lease executed by the Western Tele- 
graph ( ompany In [Sod of all its lines between Baltimore and W heel- 
Ing and Cincinnati to the American Telegraph Company ? 

A. Yes, sir; I have seen it in the same way; I have read record 
copies Of it; I rather think that I have seen that lease; I was not 
aware until after this sult Was commeneed that ahew lease Was niade 
directly to the American Telegraph Company; the American Tele- 

graph Company took over a lease which had been made to 
148) the Magnetic Company ; I was surprised to find the fact that 

there was a new lease made to the American Telegraph Com- 
pany. 

13. That was a lease and agreement, | believe, between the West- 
ern Telegraph Company and the American Telegraph Company ? 

A. Yes, sir. 

l4. You were vice-president of the American Telegraph Company 
for the period you have named ? 

A. Yes, sir. 

15. Did the American Telegraph Company, to your knowledge, 
work the lines of the Western ‘Telegraph Company so leased to it 
under the lease and agreement to which you have referred ? 

A. They worked them in conjunetion with the Baltimore and 
Ohio Railroad Company; they sent through messages over them. 
The Baltimore and Ohio Railroad Company operated most of the 
local offices on the line, but through business was sent over those 
wires by the operators of the American Telegraph Company directly 
between Baltimore and Wheeling and between Baltimore and Cin- 
cinnati, 

16. Had or had not the Baltimore and Ohio Railroad Company 
knowledge that the American Telegraph Company was working the 
lines of telegraph along its Jine ef railway referred to in that lease 
and agreement? 

A. I have no doubt they had. I cannot see how they could have 
helped knowing. In fact, | know that in one of my interviews with 

Mr. King, the vice-president of the Baltimore and Ohio Rail- 
Li) road Company, about a settlement of our difficulties, he made 
the allegation that we were deriving a large revenue from 
the through business over those wires and that in any new arrange- 
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ment he should insist on half the revenue of that through business. 

17. Under what agreement or terms, if any, did the American 
Telegraph Company work those lines along the route of the Balti- 
more and Ohio railroad? Under what agreement or terms did the 
American Telegraph Company derive its authority to work the line 
of telegraph along the route of the Baltimore and Ohio railroad ? 

A. Under the terms of the lease from the Western Telegraph 
Company. 

18. | mean upon what authority existing or derived from the 
Western Telegraph Company did you operate the lines—under the 
original contracts made between the Western Telegraph Company 
and the Baltimore and Ohio Railroad Company, or how? 

A. Well, for a time under that contract, and I think for a consid- 
erable time under an unexecuted agreement which was verbally 
agreed to between the American Telegraph Company and the Bal- 
timore and Ohio Railroad Company direct—that is, I believe the 
agreement was fully executed, but the accounts were adjusted under 
the terms of that agreement for some time supposing it would be 
executed. 


Defendant objects to any evidence in regard to that paper unless 
it Is produced. 


150 19. You speak of an agreement between the American 

Telegraph Company and the Baltimore and Ohio Railroad 
Company which was not executed by both parties. In what year 
was that agreement proposed to be entered into? 

A. It was between 1858 and 1866. I cannot recall the year. It 
was before my connection with the American Telegraph Company. 

20. You know of your own knowledge whether that was signed 
by Ohne COMpany or by the other? 

A. No; I do not know of my own knowledge, because I was not 
there. I know it from official information from the office that the 
agreement was executed by the American Telegraph Company. 

21. Then you do not know of your own knowledge that there was 
ever any agreement proposed between the Baltimore and Ohio Rail- 
road Company and the American Telegraph Company? 

A. Not of ny personal knowledge, except its discussion with the 
officers of the Baltimore and Ohio Railroad Company by myself. I 
have discussed it with Mr. King, but I cannot remember definitely 
what was said about it. Reference was made to it In view of some 
modification of it that they wanted before they would consent to it, 
but I cannot remember definitely what that was. 

292. So far as you know—so far as your own knowledge extends, 
therefore—the contracts under which the lines of telegraph on the 
line of the Baltimore and Ohio Railroad Company were’worked by 
the American Telegraph Company and by the Western Union 


Telegraph Company were the original contracts of 1853 
15] and 1855 entered into between the Baltimore and Ohio Ratl- 


road Company and the Western Union Telegraph Company? 

A. So far as my information goes on the subject, the terms of those 

." . >" . . } . 

contracts were insisted upon Ih OUP correspondence with the Balti- 
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more and Ohio Railroad Company unless the other contract, known 
aus the § Sanford contr: ict, shoul: be execute “l and re ‘turned to us. 


Defendant objects unless the correspondence referred to is pro- 
duced. | 

23. In point of fact, the American Telegraph Company during 
the time that it was in possession of and operated the lines of tele- 
graph along the Baltimore and Ohio Railroad Company under the 


contracts made between the Western Telegraph Company and the 


Baltimore and Ohio Railroad Company in 1855 and 1855, exeept in 
so far as they might have been modified by some subsequent ar- 
rangement of which you have spoken ? 

A. Yes, sir 

24. Do you know of your own knowledge whether or not the Bal- 
timore and Ohio Railroad Company did ever assent In writing to 
any subsequent arrangement? 

A. I do not. 

». Do you know that it did not? 

A. I believe that it did not. I have never seen any agreement in 
writing or assent in writing to any subsequent arrangement. 

[fave you ever heard from any officers of that company, 

152. from Mr. Garrett or John King, Junior, vice-president of the 

Baltimore and Ohio Railroad Company, that they had not 

assented to any subsequent arrangement and had not signed any 
contract in relation thereto? 

A. My impression is that I have, but [ cannot say positively. I 
have discussed it with Mr. Garrett and with Mr. King, and my im- 
pression is that they alleged that they had executed no further 
agreement; frequently alleged their readiness to make one that 
ens suit them. 

. Executed no further agreement than those two of 1855 and 
185 0, you mean ” 

A. Y es, sir. 

28. Do you know of your own knowledge whether the American 
Telegraph Company did or did not, in June, 1866, assign its lines of 
telegraph to the Western Union Telegraph Company? 

It did; it assigned to the Western Union Telegraph Company 
all its property, rights, and contracts under a lease, with the privi- 
lege of converting its stock ; nearly all its stock was converted In 
pursuance thereof. 

29. You mean the Western Union Telegraph Company incor- 
porated under the laws of the State of New York ? 

A. Yes, sir. 

30. Are you able to say whether the Baltimore and Ohio Rail- 
road Company did or did not assent to the working of the lines of 
telegraph on the line of the Baltimore and Ohio railroad direct 

by the Western Telegraph Company, by the American Tele- 
153. graph Company, and afterwards by the Western Union Tele- 

graph Company of New York? 

A. I think I can say of my own knowledge they did assent to it. 
We operated the lines; no objection was made; accounts were re- 
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turned to us by their operators and the railroad officers. The 
Western Union Telegraph Company was fully recognized as the 
party entitled to the revenues and took full reports of all the opera- 
tions of the lines. 

ol. Up to what time did those relations of recognition continue— 
relations of recognition by the Baltimore and Ohjo Railroad Com- 
pany of the working of the lines of telegraph by the Western Union 
Telegraph Company of New York ? 

A. | cannot vive you the exact date; I think about 1876. The 
Baltimore and Ohio Railroad Company even began to withhold 
the receipts tuken at their othces, but continued to make the re- 
Ports of the business done thr re as previously for SOTne SIX or eight 
months, perhaps, and then they ceased making any reports at all. 

62. Have you any knowledge of the circumstances attending the 
— oe of those relations and making reports? If so, state them. 

The cire umstances were that a competing line to the Western 
Union telegraph iines—a competing system of lines—had_ been es- 
tablished by the Atlantic and Pacific Telegraph Company ; that that 
company’s lines were allowed to be erected along the railroads of the 

Baltimoreand Ohio Railroad Company; and after withholding 
lod receipts for some time the railroad company stopped sending 

reports altoge ther and connected the wires with the Op pOsl- 
tion system, and giving the business received on the line of the road 
to our competitors. 

34. Did the Western Union Telegraph Company remain in_ pos- 
SESSION of those lines. or how, aiter that period of time ? 

A. We had no possession of them; we considered the possession 
taken from us. 
3d). Was it in fact taken from you or was it not? 

A. We understood that they had in fact taken possession of the 
lines. 

36. Were the lines of which you speak on the route of the Balti- 
More and Olio railroad belonging LO the Western Telegraph (fom- 
pany and leased to you continued as parts of the telegraph system 
of the Western Union ‘¥ I graph Company or not? 

A. No, sir: after that date we had no use of them. 

of. And that was about the vear 1876, you think ? 

A. I think it was about ae vear 1876. I cannot, without refer- 
ence to the papers, fix the dat accurately. The auditor will be able 
to establish the date 

38. Have you any knowledge of making up any accounts be- 
tween the Western Union Telegraph Company and the Baltimore 
and Ohio Railroad ¢ ompan iv for the purpose of ascertaining the 
indebtedness of one company to the other under the various con- 
tracts or fof the use of the road or arising from the use of the wires 
along the railroad ? 

| A. I had a good deal of official knowledge of that subject 
155 in 1873. When I returned to duty in the Western Union 

Telegraph Company the matter was placed In my hands. 
Our auditor, then Mr. Abell, was sent to Baltimore, and reported 
in connection with the Baltimore and Ohio Railroad Company's 
auditor. 
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30. Please state what you know in reference to that matter. 

A. He reported a settled account to ne. 

40. Between the Baltimore and Ohio Railroad Company and the 
Western Union Telegraph Company ? 

A. Yes, sir. 


41. How do you mean a settled account? 
Defendant objects unless the paper is produced. 


A. Ile reported an account that had been agreed upon between 
him and the auditor of the Baltimore and Ohio Railroad Company, 
and in further evidence of the agreed account a draft was made—I 
am speaking now of my own knowledge, because I saw the draft; a 
draft was made by the treasurer of the Baltimore and Ohio Railroad 
Company for the exact sum on the Western Union Telegraph 
Company, and our treasurer, Judge Palmer at the time, refused to 
pay the draft unless they would say it was in full of all accounts, 
and the draft went back. Subsequently we remitted $15,000 on 
account. 

42. On account of the stated account? 

A. Yes, sir; that subject was impressed upon me so distinctly, 
because I was very decided in favor of paying the draft and 

tried to get the treasurer to pay it. It was for the sum 
156s returned by our auditor as due, and I| thought that was 

sufficient; but he was a lawyer and insisted that it should 
state on the draft that it was in full of account to date; because if it 
did not do that he would not pay it. 

43. The account of which you speak as made up between your 
auditor and the auditor of the Baltimore and Ohio Railroad Com- 
pany—do you know whether it was communicated to the Baltimore 
and Ohio Railroad Company or not? 

A. I did not communieate it to them myself. 

44. But it was made by their officer, as well as by your oflicer 

A. Yes; made in their office; made in their auditor’s oftice. 

45. Your auditor, working with their auditor in their office ? 

A. That is my impression ; that is the information that I received. 
That will be better established by the auditor himself. 

46. Are you able to say whether that is the account or not agreed 
upon between the two auditors? 


Paper, being Exhibit E filed with the bill of complaint, shown 
witness. 


A. Tam not; it appears to be the account, but I cannot say posi- 
tively that it is; I cannot say that it is the original paper; I ean 
only say that the general appearance indicates to me that it is the 
account or a copy of it. It is a long time ago, and I think the audi- 
tor can — whether it is or not. , 


157 Complainant’s counsel produces and files with the com- 
missioner a notice to produce served on the defendant. 
Defendant’s counsel state that they have examined among their 
papers, but cannot find any such account. 
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47. Are you able to state the dates of the agreements, leases, and 
documents to which you have referred in your testimony hitherto 
us having been made by or between or in relation to the Western 
Telegraph Company and the Baltimore and Ohio Railroad (‘om- 
pany and the American Telegraph Company and the Baltimore and 
Ohio Railroad Company and the American Telegraph Company 
and the Western Union Telegraph Company and the other parties 
to whom you referred ? 

A. The contract between thie baltimore and Ohio Railroad (om- 
pany and the Western Telegraph Company, to which | have referred 
In & preceding answer, was dated on or about June 18, 1853, and is 
the paper referred to as Complainant’s Exhibit A. 

The second contract made by Lweel the Baltimore and Ohio Rail- 
road Company and the Western ‘Telegraph Company was dated on 
or about Sept mber 12, 1855, and 1s the contract referred toas (‘om- 
plainant’s Exhibit B. 

The lease made by the Western Telegraph Company tothe Ameri- 
can Telegraph Company, to which I have referred, was dated in or 
about the year LSo9 and is | omplainant’s exhibit © 

The assignment made by the American Telegraph Company to 

the Western Union Telegraph Company Wis made on or 
Iss) about June 12, 1866, and is Complainant’s Exhibit D. 
iS. Are you able to say whether or not the Western Union 
Telegraph —, the complainant, fulfilled all its obligations to the 
Baltimore and Ohio Railroad Company under these various con- 
tracts so long as if remained in) possession of the telegraph lines 
along the Baltimore and Ohjto railroad ? 

A. As far as I know, it did 

49. Did the Western Union Telegraph Company, during the time 
it was in possession of the said lines of telegraph as lessee under the 
lease to which reference has been made in one of your preceding 
answers, pay, as the same became due, the rental which it con- 
tracted to pay to the American ‘Telegraph Company for the use of 
the suid lines of telegraph during the tine the Western lL nion Tel. 
egraph Company remained in possession of said lines under said 
lines? 

A. It paid the renial agreed to be paid by the American Tele- 
graph Company to the stockholders of the Western Telegraph 
Company ; it continued LO pay the rental LO the stock holders of the 
Western Telegraph Company semi-annually up to and for som 
time after the Lina Ss were wrest d Irom our Possession. 

DU. Do vou know any other matter or thing mat rial to either of 
the parties to this controversy in reference to the particular matter 
in controversy which you have not as yet stated? If you do know 
any such matter or thing of your own knowledge state it as fully 

~ and particularly as if you were specially inquired thereto. 
Lot A. I cannot recall anything for the present. 


Complainant's counsel produces and files with the commissioner 
another notice to produce documents. 


A recess was then taken until 2 p. m. 
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160) = Norvin Greren’s cross-examination by Mr. Frick, on No- 
vember 15, 1882: 


XN 51. In one of your answers -in-clief you say “that in one of 


your interviews with Mr. King, vice-president of the Baltimore and 
Ohio Railroad Company, about a settlement of our difficulties he 
made the allegation that we were deriving a large revenue from the 
through business over their wires, and that In any new arrange- 
ment he should insist — one-half the revenues of that through busi- 
ness.” Can vou fix the date of that conversation with Mr. King ? 

A. I do not remember about the date, but I think it must have 
been in IS76. Mr. King came to New York upon our Invitation 
and had an interview with a portion of our cominittee. 

X 52. When Mr. King insisted that In any new arrangement lhe 
would insist Upon half the revenues of the through business «did 
you assent to that demand on his part or not? 

A. We did not. We insisted on controlling the through business 


entire ly. We did Propose LO make Some coneesslons in the Way of 


operating CXpehses Or otherwise for the sake of peaceful relations to 
make the contract more satisfactory. ln lieu of the demand for a 
portion of the r cepts for the through business, or rather abandon- 
Ine that demand, Mr. King proposed instead that we should operate 
ail the railroad offies ~ 3 furnish all the operators, and vive them their 
tel eraph service absolutely Instead of half. We looked into that 


proposition and found it would cost us in the neighborhood of 


$100,000 a year, and declined the proposition, | 
1G] X53. This was not the first occasion, was it, upon which 
your company lh; id ne roll itions with the Baltimore and ()hio 
Railroad Company looking to changes in the then existing working 
arrangement between the companies ? 

A. No, it was not the first. A good deal of the other negotiations 
and suggestions were by correspondence. The Baltimore and Ohio 
Railroad Company had become controllers of a considerable lititt- 
ber of railroads that were not involved in these particular contracts 
With some of thi ~b railroads We had other contracts before the Bal- 
timore and Ohio Railroad Company took them,and the negotiations 
VC hal Ol} each ana CVvery occasion had in contemplation not only 
modifications of the existing contracts in controversy here, but the 
extension of our system over the entire railroad system of the Bal- 
timore and Ohio Railroad Company and the substitution of existing 
contracts with their pred cessors 1n ownership of the Central Ohio, 
the Marietta and Cincinnati, the Ohio and Mississippi, and other 
roads that they controlled so as to make a harmonious contract as 
to the entire SVst Ii}. 

AX o4. In reference to the main stem, however, and the CO-Opera- 
tive arrangements existing from time to time between the two com- 
panies in referenee to tht line had not there been prior to iSi6 
frequent Interviews and negotiations between two companies in 
reference to Changes in the existing arrangement on that line? 

A. IT think there had been, both by personal intercourse, which 
did not olten VCCUP, and by correspondence. 
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162 X 55. Neither of the companies was entirely satisfied with 
the arrangements existing from time to time, were they? 

A. We were quite satistied with the contract as it existed and 
with the concessions we had made in the settlements, and had done 
and were disposed to do more than our agreement called for. For 
Instance, the agreement only gave the Baltimore and Ohio Railroad 

‘ Company free telegraph service on the line of the road and on these 
particular lines, whereas we did concede them all the while free tele- 
graph service over all our wires without charg as an additional 

> 4 CONCCSSION. 

X 56. When was that agreement entered into between your com- 
pany and the Baltimore and Ohio Railroad Company, granting 
them free telegraph service beyond the lines of their own road—in 
what year? 

A. There was such an agreement entered into by the Ameriean 
Telegraph Company some time previous to 1866: it had special 
reference to lines on the Baltimore and Ohio railroad betwee n Balti- 
more and Washington. ‘That agreement, however, only gave them 
free telegraph service over the lines of the American Telegraph 
Company, and would not have been held to embrace the lines of the 
Western Union Telegraph Company except that we chose so to con- 
struct 1t for the sake of making the Baltimore and Ohio Railroad 
Company more satisfied. 

X 57. This was a verbal agreement; not a written one? 

“4 A. I think there was a written agreement to that effect Ther 
was a written agreement which has expired now, but which existed 

for some years, Which gave us a right of way from Baltimor 
as: Lo Washington, fiving the Baltimore and Ohio Railroad 


: : Company free telegraph service over the lines of the Aimer- 
Cuil Telegraph Company. The verbal assent. however. of the VV ect. 
ern Union Telegraph Company extended that free service over all 
Western lL nion lines, 

xX Os, Were there modifications from time Lo time ol the busine 2s 

arrangements between the companies which were verbal merely) 

| like this—not reduced to writing, but only a matter of understand 
ing between the two companies? 

A. I do not know of any such understanding being formally 
arrived at. I think it likely that superintendents had some litth 
understandings outside of the contracts, which they do with most 
of the railroads. In most cases superintendents of railroads and our 

—" superinte ndents have SOC little arrangecine nts for mutual by netit 
outside of written contracts—some little verbal agreements between 
ff themselves. 


X 59. The view of the Western Union Telegraph Company as to 
the nature of its working arrangements with the Baltimore and 
Ohio Railroad Company, between the years 1862 and 1877, is indt- 
cated, Is if not, by the accounts rendered from time to time by the 
Western Union ‘Telegraph Company to the Baltimore and Otljo 
Railroad Company? ) 7 
A. So far as those accounts re late to the agreement, It Is So indi- 
aj cated—that is to sav, the accounts rendered are for a division of re- 
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ceipts and for the payment of our proportion of the Baltimore and 
Ohio Railroad Company's expenses on the lines. 
X 60. I take, for instance, the account marked Complain- 


164. ant’s Exhibit EF, filed with the bill shown to vou yesterday, 
which professes to be your account between the Baltimore 
and Ohio Railroad Company and your company from April 1, 1862, 


to June 30,1870. First I find that the Baltimore and Ohio Railroad 
Company is debited with its proportion of the total amount expended 
by the American or Western Union Telegraph Companies, as the 
case might be, for line material, battery material, and instruments 
during the period specified under the working arrangements subsist- 
ing between those years. That was a proper debit, was it not? 

A. It was, but was to be offsetted. 

X 61. IT will come to that. On the other hand, I tind the Ameri- 
Cali OF Wi stern Union Telegraph Companies credited, Or, rather, 
find the lines along the Baltimore and Ohio railroad are credited, by 
the American or Western Union Telegraph Companies for the propor- 
tion of the amount expended by the Baltimore and Ohio Railroad 
Company in repairs to lines during the period named. That was 
also, was it not, in conformity with the working arrangement then 
existing ? 

A. As we understood it, in conformity with the stipulation of the 
contracts, too, | think. 

X 62. 1 tind. also. that the Baltimore and Ohio Railroad Company 
is credited with its proportion of the telegraph receipts on the main 
stem as well as the Washington and Parkersburgh Branches. . That 
was In accordance also, was it not, with the working arrangement 

between you f 
LOD A, Yes, sIr. 

X. 635. | tind an allowance of 33,500 made for receipts by 
President Sanford. (Can you state what that was for? | Hay, prer- 
haps, refresh your memory by reading a portion of a letter, dated 
April 5, 1864, from Gen’l Sanford to John King, auditor of the Bal- 
timore and Ohio Railroad Company, in which he says: “ Mr. West- 
brook, superintendent of the western line, and Mr. Mattingly, man- 
ager of the Baltimore othice, have been instructed LO settle their 
accounts with your road as follows, viz: An allowance to be made 
tothe B. & O. R. R. Co. of 83,500 for their proportion of receipts “ut 
offices maintained by them Up to the Ist ol January, S64." Was 
that done in 1864, under and by virtue an agreement then existing ” 

A. I think it was done in accordance with what we considered 
the provisions of the contracts, that they were entitled to one-half of 
the receipts of offices maintained by them, settlements having aoe 
made for a good while in that way. The superintendents were in- 
structed to vet al them as nearly is they could, and that allowance 
Was agreed to cover them. . 

\. 64. That is, from oflices on the main stem ? 

A. The probability isthat some receipts came to us ina form that 
the Baltimore and Ohio Railroad Company had no account of. 

X. 65. Now, that you have stated that the different items to which 
[ have called your attention in this account rendered by your com- 
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pany were made in conformity with the arrangement existing be- 
tween the companies from 1862 to 1870, will you do me the 
166 favor to look at the contracts of 1853 and 1855 and tell me 
under what provisions of either of those contracts any of 
these credits or debits were made? 

A. Well, it has been a long while since I have read these contracts, 
and it would take me some time to get at the particular parts; but 
[ will give you my general understanding, which is that the rail- 
road company Was to pay one h ilfand the telegraph company the 
ther half of the cost of repairs. I find, however, in the second 
article this clause: “ That it is, however, expressly understood that 
the renewals and repairs of the said posts and wires from time to 
time and at all times shall be made by and at the expense of the 
said telegraph company.” 

\ 66. Now, that you have examined the contracts, is there any- 
thing in either of those two contracts making provision for a seltle- 
ment of accounts between the parties in which the Baltimore and 
Ohio Railroad Company is debited with its proportion of the amount 
expended by the telegraph companies for line material, battery ma- 
terial, and instruments and by which it is credited with the amount 
expended by the telegraph companies In repairs, first, from April, 
IS62, LO November, IS64, and then afterwards from November, 1864, 
to June, 1870? 

A. The second paragraph of the fourth article of the contract of 
ISD Says: - The std Li legraph COMPANY, however. to pay the said 
railroad company the cost of the materials. used in maintaining 

the wire used by the said telegraph company and its insula- 


lo; = tion.” —s- There was, therefore,a proportion of the cost of mate- 
rial for keeping the lines in repair pertaining to the wire or 


wires of the telegraph company which was a proper charge against 
the telegraph COMP als ,and therefore a proper credit to the Balti- 
more and Olio Railroad Company Ina joint account. 

X 67. 1 find here, however, that the items of poles, labor, insula- 
tion, repairs, and incidentals, the footings of operators’ and superin- 
tendents’ salaries, are all included in the allowance to the Baltimore 
and (Ohio Ratlroad Company nnd for its f xpenditure oll all these 
accounts. Is that previded for in the contracts ? 

A. Of course as to the pol s and part of the line and battery ma- 
terial | cannot say: | have not examined it. 

X 68. Where. on the other hand, do you find any provision In 
that contract debiting to the Baltimore and Ohio Railroad Com- 
pany its proportion of the amount expended by your company for 
line material. battery material, and instruments between 1862 and 
1sc4 ? 

A. | apprehend that no provision in the contract Was necessary 
to debit the Baltimore and Ohio Railroad Company with the tele- 
graph material it ordered from the telegraph company which was 
at cessary to operate ior 1ts own wires set apart for its exclusive use 
is railroad Wires. 

X 69. Do I understand you to say that this item includes charges 
Ol} that account 4 


lo—oo: 
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A. I think it does. The fact is the supplies were used so jointly 

on the wires of the telegraph company and on the wires of 

168 ~—s the railroad company set apart for its own use for railroad 

messages you could not specifically designate how much ma- 

terial was furnished to either, and therefore had to charge ,the rail- 
road company with a proportion of It. 

X 70. That is your interpretation of the items of these accounts ? 

A. Yes, sir. 

X71. Let us look a little further. I find large sums between April, 
S62, and November, 1864, first, by President Sanford, of $5,500 for 
3. & O.’s proportion of receipts at offices maintarmed by them, and, 
secondly, an allowance for the Baltimore and Ohio Railroad Com- 
pany’s proportion of telegraph receipts on the main stem, as well as 
the Washington and Parkersburgh Branches. Will you be kind 
enough to tell me where, in either of the contract of 1855 or the 
contract of 1855, there 1s any provision for these large allowances to 
the railroad Conmpany on account of telegraph receipts on the main 
stem ? 

A. | cannot tell you exactly where, but there is a provision in the 
contract that gives the railroad company—entitles the railroad com- 
pany—to one-half the receipts of offices maintained by it. Now | 
recall exactly why these allowances between 1862 and 1864 were 
made. It was because the telegraph offices were taken possession of 
by the Government and placed in the hands of Government em- 
ployees, and the Government turned over the receipts to the tele- 
graph company and the railroad company had no opportunity of 

secing or knowing how much they were. It was during the 
169) wer. Gen’l Sanford, who was the president of the Amertean 

telegraph, and also with the rank of colonel in the military 
telegraph, and had a good deal to do with its management, thought 
it was fair and right to give the Baltimore and Ohio Railroad Com- 
pany Its proportion of those revenues. Neither the Baitimore and 
Ohio Railroad Company nor the telegraph company had any ex- 
penses In maintaining or operating them. The expense was all 
borne by the Government. 

X 72. Then, if lL understand you, this allowance to the railroad 
company of one-half of the receipts from) commercial business on 
the main stem between April, 1862, and November, 1864, was not 
by reason of the railroad company being entitled to it under the 
contract of 1855, but because these earnings had been made by the 
Government without expense to either the telegraph company or 
the railroad company, and the telegraph company thought it fair 
and just to allow the railroad company its part of these receipts. Is 
that might ? 

A. No; it is not exactly what I mean. I mean that the railroad 
company being entitled to one-half the receipts of local offices on 
its road under the contract as a consideration for operating them 
ans! doing the business and as part of the contract when they were 
taken possession of by the Government and the receipts turned over. 
to the telegraph company, the telegraph company should have its 
one-half of the receipts. 
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X 73. That is, you assume that the railroad company was entitled 


" by contract to one-haif thy receipts 
' A. I think that is the provision in reference to the offices operated 
by the railroad COMpAn' 
r 170) N 74. Be good enough to refer me to the provision in the 


. } 


contracts of 1853 and 1855, either of them, in which the rail- 
road company was entitled to half the receipts of any com mercial 
business done Upon the Hl Cs ot Lt legraph along the railroad 

A. I thought it was; still | nay be mistaken 

X\ riay If, then, it be el aur to you now that thre re Was hot provision 
in the contracts of 1853 and 1855, under which the railroad com- 
pany Ly Caliit entitled LO any portion of your receipts from commercial 
business done upon its main stem, is it not clear to you that your 
working arrangements re press nted by this account from LS62 up Lo 
IS70 were different from those provided by the contracts of 1853 and 
S55 7? 

A. I think it is probable that In many respects we made a con- 
cr ss10N to thr Baltimore and (hio Railroad Company beyond the 
contract to place them more Oh an equality with other railroad COoli- 
tracts we had. I do not think that by doing that we meant to sub- 
stitute a new agreement tor the existing contract, which we consid- 
ered of great value tous; but if we gave them more than the 
contract entitled them to it was for the purpose of putting them more 
on a footing with other railroad contracts, making our dealings with 
them more nearly the same lt was certainly for that reason that 
we made no change lor a great amount ol telegraph service over 
Western Union telegraph wires, amounting In some years to $15,000 
or 816.000. , ' 


4 X 76. But whether, by your concession or otherwise, is 1t not 
clear to you that.the business arrangements as represented by 

ve this account are entirely different from those provided either 
by the contract of 1853 or the contract of 1855? 

A.-That account was in many respects a compromise of widely 
lifferent views what either should have, the Baltimore and Ohio 
Railway Company claiming an undefined amount which they never 
resented or defined, and probably could not ascertain, being the 
upposed cost of rebuilding the wires during the war when the lines 
vere taken down, but we always held that the lines were rebuilt by 
the Government and at the Government expense. 

X 77. Was it not in point of fact ascertained during the war, and 
after the war admitted by both companies, that the contracts of 1553 
and 1855 were not suited to the demands and interests of either com- 
pany in view of the great change which had taken place in ten years 
In the telegraph business of the country ? 

A. No; the contracts had not in contemplation the great growth 
of the lt legraph busine ss hor the rreat erowth of the railroad busl- 
ness and the increas cl une Cessily ol telegraph facilities to rallroads, 
else it would have provided for more than one wire to the railroad 
company and one lo the tel graph COMpany ; but, while the telegraph 

company could profitably use ten wires on that route, the railroad 
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company could not get along with less than two and might need 
four for railroad service. ; 

X 78. Then the contracts were not, i fact, sulted Lo the exigencies 
of business ? 

A. While they were content with the contracts we were always 

ready to treat for supplemental contracts that would in 
172s enlarging their provisions be more suitable to the increased 

needs of both companies ; and hence the Sanford contract, 
which, as | said before, was never executed, though was, In fact, 
regarded and settlements made under it. And | presume thrat there 
is where the fifty per cent. of local receipts originated , In that San 
ford agreement, which was adopted and settlements made under it 
for some time. 

X 79. Let me correet Vou, The Sanford agreement was hol pro- 
posed by your company until the year 1564. Llow, then, could the 
Sanford agreement have provided for allowances made to the Bal- 
timore and Ohio Railroad Company for receipts between April, 
LS62, and November, LS64? | : 

A. Beeause that account was made Up sole time afterwards and 
apparently settled in 1873. There had been no full settlement made 
up to that time. And in making a settlement which ran back’ pre- 
vious to the date of the Sanford agreement, and in making what 
really was a compromise settlement and in the anxiety to do full 
justice to the Baltimore and Ohio Railroad Company,the allowance 
was probably made as entered in the account. 

X 80. The question I ask is simply this: Is it not clear to you 
that the working arrangement between the Baltimore and Ohio 
Railroad Company and the telegraph company under the contracts 
of 1853 and 1855 lasted only for a few years and were superseded by 
other arrangements ? 

A. It is not clear to me that they have been superseded at all. 

X $1. Let me recall, then, what you said yesterday to Mr. Gwinn, 

he asking you upun what authority existing in or derived 
173 from the Western Telegraph Company did you operate these 

lines—under the original contracts made between the tel- 
egraph company and the Baltimore and Ohio Railroad Company ’ 
You said: Well, for a time under that contract. Now, that implies 
that there was some time when you eeased to work under that con- 
tract. When was that? 

A. Ido not believe that we ever ceased to work under that con- 
tract or ever ceased to hold and claim the rights given us under that 
contract ; that we did make more liberal terms in the settlement of 
accounts than the contracts stipulated for I do find and did believe 
when I made that enswer yesterday. 

X 82. Then I understand you to say now that you varied the 
terms of that contract by wav of concessions to the Baltimore and 
Ohio Railroad Company, from time to time granting them conces- 
sions ? 

A. So far as the settlement of accounts Is concerned we did. When 
you speak of varying the terms of the contracts I do not mean to 
say and have not said that we have varied any terms of the rights 
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given us to maintain and operate lines of telegraph Ol} that road 
and the exclusive rivlhit to a =i) do now. mean LO Say that we ever 
intended for amoment tomake any concessions In that regard, but 
it) respect Lo working arranvemecnts and ae respect to the settlement 
of accounts of expenditures In maintaining the lines and of giving 
them a portion of the receipts they were modified by supplemental 
uvrecments, 

X 85. Yesterday you stated that for a time you worked under 
those original COnLTUCLs ana then Lite rwards tor i Coll ider- 


ve able time under an unexecuted agreement, verbally agreed to 


between the American Telegraph Company and the Balti- 
MIore and Olio Ratlrou ic Thripranry, and the accounts were adjusted 
under the terms of that agreement, supposing that it would be ex- 
ecuted., Is that still your stat ment? 

A. ‘Yes, sir: | restate that with this addition, that that nvreement 
was Intended to be supplemental and not in substitution of the other 
avreements, 

X S4. You say at one time that vou supposed that agreement 
would be executed and at another time that you discussed that agree- 
ment with Mr. King. “Cannot remember definitely what was said 
about it: reference was made to it in view of some modifications of 
it which the railroad company wanted before they would sign it.” 
Then it is quite clear, is it not, that the railroad company did never 
consent to that particular unexecuted agreement under which you 
suy vou were working ? 

‘A. No. it is not clear that thev did not consent to it: on the con 
trary, our official advices from the president himself were that they 
did positively consent to it and were ready that it should be executed 
The diseussion with Mr. King about 1t was some years afterwards 
When the failure and refusal to execute it had disappointed our 
expectation that it would be executed, we were then discussing what 
form ol modificeat On We ule satisly them. ‘Phe I} that contract was 
referred to as a basis, and Mi King made thi sugvestions which | 


‘spoke nubout vesterday. that that contract would not be ueceptable 


unless if provided for a portion of the revenues on through busi 


} hess 

SVJ \ So. Then if the contract was never executed, and when 
\ vou came to converse with Mr. King about it and its execu- 
tion was declined unless u would make certain modifications of 
it. how can you say that you were working all these years, from 1561] 
to 1870, and, as vour accounts show, from 1870 to 1877, under the 


terms of that unexecul ( agreement / 

A. The conv rsation had with Mr King about an new contract 
was after mv return to New York in 1873, and about the time that 
that account was rendered and made up between the auditor of thi 
railroad company and the auditor of the telegraph company in the 
Baltimore and Ohie Railroad Company’s office. | had some confer- 
cChHces with him in ISGo ma aeralill, as said Vest rday, about S76. 
do now. reve ba be l | those lnterviews the ss; nford contract 
was referred to as the basis of rene wal, and then it was that he took 
thie eround that that o1 


, 
Viii¢cil o 


no other new contract would be satisfactory 
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to them unless it gave them a portion of the revenues on through 
business; but after that proposition they submitted the further 
proposition of abandoning any interests In revenues at all and offer- 
Ing us all the receipts if we would operate all their offices. 

X St). lf appears, thi n,as a matt rol fact, that from LS62 down to 
IS70 and, as the subsequent accounts show, from 1870 to 1877, the 
prin Iples Upon which the accounts were stated between the two com- 

panies were entirely at variance with those provided by the con- 

176 LTacts Oo] lSo3 ana ISoo, and also that none of the agreements 
propos d by you were ever executed. Then, as a matter of 

have been dealing together all that time, Is It not so, 


as 
+ 


fact. you must 
purely upon verbal agreements from time to time dDetween the two 
COMP ata 5 ! 

A. All that question is a matter of inference from the facts, Upon 
Which I do not feel called upon to give a personal opinion. I am 
willing LO testify to facets as they are, but the inferences are 
matters for the counsel and the court. In reference to all the 
agreements submittea by us I desire to answer that we submitted 
ho formal agreement for execution except the One by the American 
Telegraph Company, which was negotiated, concluded, and agreed 
upon, and which we supposed would be executed. As to any further 
avrecments there was nothing more submitted on one side than on 
the other. There was a good deal of discussion as to a new form of 
avrecinenl Whethi to suppleni an the contracts oft 1853 or ISoo, or 
lo substitute them Was a pont also discussed from time Lo time, We 
always preferring to supplement them. 

\ Si. The account Ol) file LO which you have referred shows il 
balance due to the Baltimore and Ohio Railroad Company by the 
Western Union ‘Telegraph Company, June 30, 1870, of $19,207.40. 
l understood you to say vi sterday that a draft had been drawn by 
the Baltimore and Ohio Railroad Company for that sum and pay- 
ment declined because Mr. Palmer required that the draft should 
state upon its face that it was in full of all accounts to the date of 

the settlement? 
L777 A. | notice, in my remarks of yesterday, that I said in 
full of all accounts to date; what I meant was in ‘full of all 
accounts to the date of the seitlement, to the date to which the ae- 
counts were brought down. 

X83. | understood you further to say that, so far as you were 
concerned, you were in favor of paying the draft, but were con- 
trolled by the action of Mr. Palmer. : 

A. I said Mr. Palmer was a lawyer, and insisted that the draft 
should state that it was in full. 

X 89. J think you must be mistaken in your recollection of the 
reasons stated by you which prevented the payment of the draft. 
In a letter on file from Mr. King to General Eckert, superintendent, 
dated August d1, ISTO, he Says: “The first step in this direetion 1s 
to ask your company to pay the amount which, by your manner of 
stating the case, is payable, to wit, $19,297.40. Our treasurer will 
draw pon you to-morrow for, Say, S1O.000 on this account.” If that 
was the case, how could it reasonably be required of the Baltimore’ 
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and Ohio Railroad Company that they should make their draft for 
$19,000 in full of all accounts to the date of the settlement? You 
will pe reelve that the draft was for a sum less than the balances ad- 
mitted to be due Does that fact refresh your memory in any way 
in regard to this transaction”? 

A. My impression was that the draft was for an exact amount 
found Lo be due. aim Vi r\ certualn, in my recollection, tliat 
reason) whi it was not Tage Mr. (orton, the president, 


' 
; 
! } 
' 


Palin r, and Vs if had il contere nee avbouUL It W 
17S was presented. [urged its payment as being an Imp! 

the ment — sutheient Judge Palmer, Ol this Otte r tian 
clined to pay it unless he stipulated the settlement was a receipt in 
full. 

XN 90. Was this fact communicated to the railroad COM pans 

A. | do not know whether it was. remember it was a source of 
disagreement between us for some months afterwards. | «do not 
know how long afterwards, but some time afterwards | succeeded in 
vetting them to consent to send $15,000 on account. 

X 91. Tlow long after that was the remittance of 815.000 made? 

A. It was certainly some months, and it may have been more 
than a year 

X 92. | tind by a letter dated May 20,1875, from Orton, president, 
that he had given instructions to the treasurer to remit $15,000 “in 
order to rive practical evidence of its desire to establish the rela- 
lions between the two companies on a satisfactory basis.” [f,as vou 
say, this sum of $19,207.40 was stated by your company to be due to 
the Baltimore and Ohio Railroad Company June 50, 1871, how can 
you explain the fact that no pavinent of it was made until May, 
IS75, when $15,000 was paid, and no paar of the balance has ever 
since been pada ? 

A. In the first place, lam not quite satisfied that 1t was so long 
ago as that before the 815.000 was paricl, [| should have to refer to 
our treasurer’s accounts to be satisfied of that fact. In the second 
place, the delay 1 paylhye i and a making ani further preuyerna rit 
on account was solely due to the position of the Baltimore and Ohio 

Railroad Company that these prayrrie nts, whateve r thie V were. 
17? would only be received on account, and would sett nothing 

We were very desirous to have something definitely settled 
At last that was the position subsequently taken, that anything which 
we chose to pay they would take on account 

X 95. Then, in point of fact, after the statement and this account 
showing iil} admitted indebtedness oO SLO LOT bi), It Was nol paid 
because thereafter there Was still Opn 1} questions by Lweell Vour conmi- 
pany and the railroad company as to whether you did not owe them 
more or not. Is that the case”? 

A. There Was still at} unde fined demand that we should oly them 
a larger sum if we made any definite arrangement 

X 94. Were there not questions between your company and _ thi 
railroad COMpany, not as to the precise sum which was to be al- 
lowed, but as tothe nature of the working arrangements to be agreed 
Upoll between the two companies. 


’ 
, , 
reer) tty 
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A. I suppose that if new arrangements had been agreed upon to 
their satisfaction and we had agreed to pay a large sum under those 
aurrangements they would have claimed, too, a large demand agaist 
us for the past. About the first thing Mr. King said in our inter- 
view with the committee when we asked him what he wanted to do 


‘We want you to give us SZO00.0000 In settlement up to this 

Lime bo start with When we asked him ‘What for?” he said he 
could not una | »vo into the details what it was for, but they 
had do i ¢ rpcagys thers hor tls they had ke prt uy) th) nes 
dwe had not paid them anything for it; that they be- 

ISO) eyed ttl ouch to have a portion ol thie throughly rec Ipts 
ind they should hnovl el they had pUustice done them unless 

thhey brad SVOO OOO trom us to bean with We told him that Was 
out of the question; we could not talk of that for a minute. Then 


he proposed a new contract, that we could have one half of the 
through busine SS, VIVID them the oth r half. We told him that 
we could not entertain that proposition, and showed him that if we 
did we could make it very little to his company, as we had other 
through wires over four or five diflerent routes by which we eould 
transact the through business, giving but very little or no through 
business to their line. When he saw that point he took the other 
tack, that they would prefer to have us take the lines entirely and 
operate them ana Op rate all thre ir railroad othices and take all th) 
revenues; that that would bi satisfactory to them. We told him 
we would look into that: but we found that the cost of Op rating 
all the railroad offices would be larger than the entire revenues from 
the lines, not speaking of any through business, and that it Would 
be a great deal worse for us than the one we had so believed we had. 
So that was not entered into 
XN 95. You were asked the question whether or not the Western 
Union Telegraph Company fulfilled all its obligations to the Daiti- 
more and Ohio Railroad Company under these various contracts 
SO long iis it remained In) POSSesSsIOn Ol tha Lf legraph bina Ss alo ; 
baltimore anid Ohio Railroad Company - rowed, anal Vou aliswe red 
As far as you knew, it did.” What obligations to the railroad 
d you refer to when you mad 


{ 


} 


IS] company and what contracts di 
this statement? 
A. | referred to the contraets of 1853 and 1855 with t 


] | 
hast 


Telegraph Company. 

X96. Tlow could the Western Union Telegraph Company 
fulfilled all its obligations under those Contracts when, As now 
pears, Whatever may have been the contracts, that your obligations 
and responsibilities were entirely different from 1562 up to IS¢@ from 
those which are stated in those contracts? 

A. There are some obligations in those contracts, as you know, 
that had not been literally fulfilled beeause they had never been 
definitely ascertained. 

X 97. How could you say that they fulfilled obligations under 
contracts which, as we now see, were virtually disregarded, so far as 
all the important provisions are concerned—so far as working ar- 
rangements under them were concerned ? 


ci}? 
i 


~\ 
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A. The most Important obligations under that contract was the 
setting apart of one wire to the exclusive use of the Baltimore and 
Ohio Railroad Company and allowing — when that wire was out of 
order to use our wire. Those obligations have been fulfilled always 
and without complaint, so far as | know of, and they were the most 
Important consid cover to the Baltimore and Ohio Railroad Com- 
pany. <A further obligation was to pay for all material used in the 
repair and maintenance of * lines. Asan offset to that obligation 
ve had an account for beltaes material and te legraph Supp) lie s fur- 

nished to the railroad company for working its exclusive 
IS2.—s wire. = If there was a difference against us it was our obliga- 

tion to pay that difference, but the first thing to be done was 
to ascertain what was-to be paid and to have the Baltimore and 
Ohio Railroad Company satisfied with the payment; inthe absence 
of their being sutisti d with any pavinent we have only been able Lo 
puly them on account | presume the S15.000 we paid oh account 
would probably pay for all the material that had been used in our 
line—certainly with the addition of our account against them for 
stationery, battery material, and other telegraph material used in 
the Ope ration of the line set apart to their us 

A YS. Then what you meant was that your company fulfilled all 
the ob lie itions of the contracts of 1853 and LSoo? 

A. Yes, si ) 

X 99. You stated that the lines of telegraph on the Baltimore and 
Ohio railroad, the use of which is claimed by your company, were 
transferred by the Baltimore and Ohio Railroad Company early In 
IS77 to the Atlantic and Dacifie Telegraph Company. Were they 
not subsequently, to your knowledge, transferred by the railroad 
company to and operated by the American Union Telegraph Com- 
pany under a contract with that company ? 

A. That is my information; I do not mean that they were trans- 
ferred the Atlantic and Pacific Telegraph Company; [ do not think 
| so stated; I think I stated that the lines on the Baltimore and 

Ohio ratlroad were disconnected with the lines of the West- 
I83) ern Union Telegraph Company and connected with and the 

business therefrom transferred to the Atlantic and Pacific 
Telegraph Company. I know they were subsequently worked in 
connection with the American Union Telegraph Company, but to 
what extent the lines were transferred to and operated by the Amer- 
ican Union Telegraph Company I am not informed—I mean the 
lines of telegraph on the Baltimore and Ohio railroad claimed to 
belong to the Western Union Telegraph Company. 

X 100. At the time of the transfer by the Baltimore and Ohio 
Railroad Company to the Atlantic and Pacific Telegraph Company 
of the lines now in controversy the Atlantic and Pacifie Tele graph 
Company was a competing company with the Western Union Tele- 
graph Company, was it not’ 

A. Yes, sir. 

X 101. At what time did the Atlantic and Pacific Telegraph Com- 
pany cease to be a competing company with the Western Union 


14— 359) 
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Te le graph 6 olMpany ana Cone into; Ll CO- Ope rative arrangement with 
the Western Union Telegraph Company ? 

A. In August, 1S77 , the Atlantie and Pacitie Tele rT; Tt yh (com pany 
made a contract to pool earnings with the Western nion Tele- 
graph Company, and although the COlnpahles are still listing and 
separate they are working in harmonious relations and have a com- 
mon interest, 

X.102. At the time of that arrangement between the Wester 
Union ‘Ts legrap I) Com pany and the Atlantic and Paerfiec Tele lg . if 
Company the latter company was in fact Operal lhig the lines on th 

Baltimore and ()}) lO % allroad now Ih controve rsV, Was it not. 
1S4 A. I do not know that fact. They may have been operat- 

ing them for through business ; they certainly were connected 
with them and taking from and giving business to them. 

X 103. Your COmMpany knew that fact, did it not, at the time that 
this pooling arrangement was entered into! 

A. Yes, we know that fact 

XN 104. There was subsequently a consolidation between the <At- 
lantic and Pacific, the American Union, and the Western Union 
Telegraph Companies, Will you kindly rive mec thre date ol that 
arrangement ¢ 

A. ‘That was in January, 1SS0. 

X 105. There was a written agreement between the three com- 
panies ? 

A. Yes, sIr. 

Defendant’s counsel asks to have filed in the record of the case 
the agreement referred to. 


X 106. At the time of that consolidation the Ameriean Union 
Telegraph Company Was I) possession of and In Opn ration Ol tha 
lines now In controversy ? 

A. I do not mean to Say that it was, for | do not know It was 
doing its business over them and 1 connection with them. 

X 107. Your COMMpPany acquired, did if not, all thre contracts of 
the American Union Telegraph Company ? 

A. My recollection Is that il special exception Was raed us to 
thris. 

X LOS. Then you remember. | Suppose, that there Was a writt li 
contract between the American Union Telegraph Company and thi 

Baltimore and Ohio Railroad ¢ ompany ” 
LSS A. | remember there was alleged to bea written agrecmcnt 
between the American Union Telegr: aph Company and the 
Baltimore and Ohio Railroad ¢ ompany. 

X 109. Have not all the papers of the American Union Telegraph 
Company come into the possession of the Western Union Telegraph 
Company ? ; 

A. Well, indirectly, yes—that 1s to Say, the American Tel La ip! Ik 
Company ts in our building; its officers still exist and it has its 
OW] otlices—that 1S, they still] exist, but we have access to them. 
We are almost the entire stockholders of it now: but what I wanted 
to say is that Ido not remember the exact terms of the contract 
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between the American Union, Atlantic and Pacific, and Western 
Union Telegraph Companies, the contract by which we absorbed 
those companies. There was some special exception as to their con- 
tracts with the Baltimore and Ohio Railroad ¢ ompany, 

X 110. The consolidation avreempent will speak for itself on that 
point? 

A. Yes, it will speak for itse if 

X 111. The exact Paper you do hot remember 4 

A. No, sir: I do not. 


1S6 New York. November 16, 1SS82. 
NORVIN GREEN’s redirect examination by Mr. Gwinn: 


112. I am not able to refer specifically to the cross-interrogatories 
\\ hich were addressed Lo you yi sterday, because the same ana your 
answers thereto have not been transeribed from the shorthand notes, 
but your attention was called by Mr. Frick to Complainant’s Ex- 
hibit On filed with the bill of complainant, and you were asked sub- 
stantially an explanation of an item of $5,500 standing in the first 
column in the balance-sheet on the credit side—that is to say, “ by 
allowance for receipts made by Pre sident Sanford, per his letter ali- 
annexed, $5,500." [I will now read to you a sentence from a letter 
of General Santord’s which is in evidence as Ex. No. 2 and which is 
dated April 5, 1864, reading as follows: 

“Mr. Westbrook, superintendent of the wesvern line, and Mr. 
Mattingly, hahagver Ol the B iltimore othee, have been instructed to 
settle for all accounts with vour road as follows, namely: An allow- 
“unce to be made to the Baltimore and Olio Railroad Company of 
85,000 for their proportion of the receipts at office, as maintained 
by them to the Ist of January, 1S64.” 

Does or does not that par raph It} the letter explain the credit 
of 83.500 ? 

A. That letter would be sufticient instruction to the auditor or 
accounting officer of the American Telegraph Company to make 

that allowance, and it impli s that the instruction was joint, 
1S7 us it says that the officer of the Baltimore and Ohio Railroad 

Company, as well as the Western Union telegraph officer, 
had Lye lh SO instructed know nothing ol the facts ° it was before 
my connection with the American Telegraph Company; but I know 
in the Mahagement of that tel graph company, as of subsequent 
ones, that the statement of the president in any letter would amount 
tu an order and would be sufficient instruction to accounting officers. 

115. There is a reference upon the face of that account, “to ex- 
penditure on behalf of the Parke rsburgh Branch Railroad Co.,” in 
which one-half is charged to each company, not deducting repairs 
or sularies. That tmnatter Was or Was hot under atl entirely separate 
contract made between the Western Telegraph Company and the 
Baltimore and Ohio Railroad Company and the Northwestern Vir- 
nia Railroad Company, entered into on the 24th of March, 1858? 
A. That | SU understand. 

114. So far as that item is concerned,in which one-half is charged 


a? 
— 
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te each party, that charge 1s mad under the terms of a contract 
dated 24 March, 1864, between the companies | have named: is 

that so? | 
A. That ap pcars LO be so from the report of the auditor whi mad 
up that account; which report has refreshed my recollection about 
it. Il have not seen them fora rood while it appears that that 
account Was reacts uy iccording LO thi Hstructions of Gren. Santora 
according to the provisions of the contract of 1S55, and the contract 
lol the Parke rsburgh Branch of LSS, know, its modified Dy 

. 


ISS the supplemental nnexecuted eontrict (di ISO -4. 


’ U 


ne memsnas to maint nance of thr byaye (i) main Sten Seen to 
he made up on the basis of the contract of IS... whi re the te I eraph 
COT PAT , Was chargeabl with all materials Oot} the Parkersbureh 
branch. It was made up on the provisions of the contract of 1558, 
where the te r eraph COT PRAT Wiis charg ible with one-hall | the C1) 
tire cost of maintaining the line, and in the division of earnings it 
Wiis Ina Up) Ol} the agreement of IS64, Which has been referred to 
as the “unexecuted contract.” 

115. Looking again at the exhibit to which T have just called 
your attention, from Nov. 50, 1864, to Sept. 50, 1865, the division of 
expenditure between those dates, during that period is or is it not ¢ 
Cul ited according totheunexe cul d Contract dated Nov. 1, 1 S64, une l 
which the Baltimore ana Ohio Railroad Company was to furnish 
anid erect at its OWT ¢ X petise the poles OVC! the main stein cLnnel 
Parkersburgh Branch, to pay half the cost of renewing the two old 
wires and Insulating the same, and the telegraph company to pay 
for the remainder? 

A. Well, that is a little more in detail than my recollection ex- 
tends. ) 

116. Leaving that and passing to the question of labor and pro- 
visions, look at the paper which you have before you, the exhibit ui 
der consideration, and answer whether you recall this circumstance, 
more particularly the work done in erecting poles, which were all 

to be put up by the railroad company, and that done in in 
1S9 sulating and stringing the wire, of which half was to be parict 

by them, having all been done by the railroad company’s 
men ina lump without keeping any separate account of the items 
Supposing it became impossible In this respect to separate the a 
Counts SO as-to ascertain the amount of labor appertaining to the 
insulation of the line, does not the account rendered show that there 
Was an estimate made of the labor of erecting the poles as equal to 
the labor of stringing and insulating the wires, and that all the 
labor of erecting the poles, and of the labor of stringing and insulat- 
ing the wires, was charged to the railroad company and the r 
mainder to the telegraph company, making the division three-fourtlis 
to the railroad company and one-fourlh to the t legraph compan) 
and, also, does it not appear that the railroad company furnish: | 
various facilities, such as hand-cars, ete., and that in making thi 
settlement the railroad company's proportion was sel down us LWO- 
thirds of the whole, including the linemen’s salaries, that being 


THE BALTIMORE & OHLO RATLROATI 


supposed to be when the account was set 
account shows that to be so 


*; 


tled. iit) equ il 


0 Lao 


division—the 


Def ndants counsel oby CLS tO ait question iis I ading and iis being 


, 
j 
} 
' 
‘ 


foul 


A. The report of the auditor will explain that 
not carry in my recollection all the theories 


count was made, but the report of the auditor, 


ed Ol) a hypoth 318 Of Tnets which has not been proven. 


()f COUTSe, | eould 


Lpotl which that iLC- 
which explains the 


1] = ' — 
Items severaliv and the reasons how thes were ascertatned, 


} im: i*} | 1] | 
10) would answer all th Lf) snestion asked 1s really a quo- 
: | i | * . 
tution from that report. | think it would be better to prove 


:, - ; 
Lie re port lfsel? as to the theory Upotl which that account was made 


up, and put the report in evidence 
117. From Sept. 30, 1865, to Sept. 


| ‘ele, 
there Isa division of expenditures during 


30. 1S66, | 


think you will 
thiat yy riod: which Were 


'£ } 
| biLdiGt 


-~— = 


calculated in accordance with the old contract of 1800. 


A In part or the contract of LSoo and so tar as the Parkersburgh 


’ } | j 

Dranch is concerned u r the contraet of LSS 
| } 
) ’ ? ’ | ' 
11S In thie Pitter ¢ I LLe TIL TUPTISINM 

Tal ) | > ’ ? 7 ? ray 

Cicy | Lyorl OTP Ay ~~ A | 4 Lil ‘ cll t alu? 

eS i ‘ 


Ly) the American 


“ling to your best 


_— 


i | i ] | ’ , - + s\« ' " , | ‘ gee’ ‘ ‘see . 
Khnowledeve and bellel and upon examination Ot tlie account. aecord- 


ing to the contract of September, 1855? 
’ 4 1 - ? } ° 
1. It mav be ralihig contract of [Se bul mV theory Is 
| . . ’ . eee ss ‘ ' : . 
that it is sliunply charged nere Was ho co tract entitling it 
" } 41 ; 
to vet it for motl yr and Dv was for the entire use of the 
. ’ ’ 
railroad « psa! ind we f shed it, and of course we should be 
i 
paid for i 
1¢ , . | . . " 
11%. But in the a 1! uu will perceive, where there are 
Vilrious items chareed dittel prowl the contracts between tha two 
; ? ? . : , } . 
cotlnpables, the reare aiso I lkied many items which arose under 
| , _* e+) .* i irq *. anol ’ 7 : ‘ 1,4] ° si? } = eon 1} . 
the CONLACL OF} o w e was a different mode of dividing 
tha CXpchses 
A. Phere were some uber | contract of LSoe, SCOTT und r the 
contract of ISOS, and rm receipts under the sup] ilemental 
aereement Which was embodied the contraet of 1S64 il never 
executed by thr Ba Litnore (1 LITO Ra lroad Company 
o . . ' a. . 
120. When you wet sked yesterday to find in the con- 
10] tracts of 1855 and 1855 any authority for dividing certain 
; t ) 
kpenses between tlh raiiroad COTE PAT and the te I graph 
' ’ +} ‘ 
COMMpPAany, now, that yvour re ecLiIon Is recalled to tf, vou see that 
, ae “ae 
cans parts of the items concerning which you were sagen ti ted 
ure lems arising beiween the ratlroad COMpPany and the 1 tele graph 
et al e 1e2 Aus } 
company under the contract of 1858 to which different rule ob 
tamed 
. } i. aft } } 
\ Yes sir Those Del . ) iit Parkersbur |) Braneh. | de- 
| ' ] , ] " " 
sire to say that when Was USK i jor the authorits of allowing the 


Baltimore and Ohio Railroad Company a portion of the receipts that 


| fully 
. , : 1] sPicyt ’ ’ ot sy? 
| did brat miv recollection Was ii fault fOOuL It. 


Mr. Frick 


expected to find it in the contracts o 


ISS} and 1S.) 


beet is 


Do I understand the question as lmplying that there 
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Is no authority, either in 1853 contract or in the 1855 contract, for 
any allowance to the railroad company of a portion of the receipts 
on the main stem from Baltimore to Wheeling ? 

Mr. Gwinn: The que stion Is intended Hot to embrace that—not 
thi Mhicdin) SLE | [ did not mean to put that in. 

121. Reference has been made to the unexeeuted contract of 1864 
Piease state whether it was or was not a provision in that contract 
that the agreement should not prejudice the rights of either party 
under any’existing contracts between the Baltimore and Ohio Rail- 
road Company and the Western Telegraph Company, but should br 
deemed to br il Lol porary arrangement lo meet the emergencies 

arising out of the war. 
LZ A. That seems to bea provision of the contract. I should 
never have remembered the exact language if you had not 


122. But, substantially, that was the essence of the understand- 


A. Yes, sir | Cal only Say of ny OWN) recollection, as not to 
preyndice any rights of either }) irty unde previous contracts, that 
did not remember that particular stipulation, but my general recol- 
lection was dliat the contract of 1S64 was brite nded LO be supplemental 
and not in substitution of the other contracts; in other words, It was 
an additional concession made to the Baltimore and Ohio Railroad 
Company to satisfy them with what they considered a very hard con- 
tract, ana believe they hever executed it, but that its tertns were 
regarded by both parties in the rendering Of accounts and settle- 
ments. 

Recross by Mr. Frick 

X 125. You have stated already, as well as I remember, that the 
unexecuted contract of 1864 was objected toand never signed by the 
Baltimore and Ohio Railroad Company, and that as late as 1876 Mr. 
King stated to you that that contract would not be signed by tha 
railroad company without some modifications, I believe; am I right 
in that reeolleetion ” 

A. No, sir. IT stated that the contract of 1864 was referred to as 
the basis of negotiating a new contract. and that Mr. King said the 
terms of that contract would not be acceptable unless it gave the 

Baltimore and Ohio Railroad Company a portion of the rev- 
195 enue on through business, but that it was only referred to as 

the basis of a new contract. Ile was nol asked to execute that 
coutract, because that contract then had pretty nearly expired, iC- 
cording to my recollection. Reference was made to its provisions 
and terms, which were familiar to everybody, as the basis of a new 
agreement. 

\ 124. Now you have stated that the account in question was 
made up in part in conformity with certain allowances proposed to 
be made LO the railroad COD pany by this unexecuted contract of 
IS64. Mr. Gwinn has read to you from a paper in his hands this 
Provision : = This avreement shall hat prejudice the rights of either 
perty under any existing contracts between the Baltimore and Ohio 
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Railroad Company and the Western Telegraph Company or other tel- 
egraph companies, but shall be deemed a temporary arrangement to 
meet the emergencies arising out of the war.” I would like to ask the 
distinct question, whether or not, to your knowledge, the Baltimore 
and Ohio Railroad Company ever consented to that particular 
clause ? 

A. I do not know that they ever did. It was before my connee- 
tion with the American Telegraph Company. I only know, offli- 
Cally, what passed in the board of directors and what was repr 
sented by its presi ni 

NORVIN GREEN 

Subseribed to before 9) Ghee 


PREDERICK W. WITEEPRIDGE, Com’r 


The complainant here, by its counsel, gives notice to the defend. 
unit, The Baltimore and Ohio Railroad Company, other iorm ot 
notice being waived, to produce before the commissioner and 

Loh] file in this ease the paper dated November 1, 1864, and enti- 
tled “An agreement between the Baltimore and Oho Rail- 

road Company and the American Telegraph Company, chartered 
by the State oft New Jersey,” which Was sjoned by IK. ‘> Sanford Or 
the part of the American Telegraph Company, but which was never 


} 


signed Ol} the part of the Baltimore and Olio Railroad Company 


190 JouNx Van Horn, a witness produced on the part of the 
complainant, being duly sworn, says 


My niime is John Van Hiorn | tith in my fiftv-sixth year, | Tc 
side at Pewee Valley, Kentucky, and my occupation is vice-president 
of the Western Union ¥ legraph Company. 


Direct examination by Mr. Gwinn: 


a Do you know the parties \ ho are complain int and le ic nalant 
In this suit? 

A. Yes, sir. 

Z. When did you enter thi SCTV ICC of thre We Stern Union ‘¥ le 
graph Company ? 

A. In July, 1866. 

>. In what capacity at that time ‘ 

A. I was general superintendent of the southern division; the 
lines in the Southern States 

1. Were the lines of telegraph along the route of the Baltimore 


J 


ane Olio Railroad Companys VV ithin the limits of your department t 
A. They were not at that time. My division terminated at Wash- 
Ington. ‘The northern termini were Washington, Louisville, and 
(jnemnatt. 
®. When did you first have any knowledge of the relations in ref- 
erence to telegraphic operations between the Western Union Tele- 


graph Company and the Baltimore and Ohio Railroad Company ” 


A. It was shortly after I bruary, LS75. 
6. What do you know about the relations that existed at that 
time? 
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A. At the time the lines were turned over to me, the lines of tele- 
graph on the Baltimore and Ohio Railroad Company in 
196 Pennsvivania, Maryland, and Delaware, ete., | found Mr. A 


Gi. Davis in charge of them as superintendent for the railroad 


~” 


} . } ’ ) . . : 
COMpany ana ior the telegraph OM pPANV, as understood il, a jon 


superintendent 

7. Where was li 

A. At Baltimore ‘ PhPOpse i cs VW ith those (1) the Western nicl 
Maryland railroad constituted a separate distriet, with A. Gr. Davis 


, , ’ " _— - . + " yy 
| la few outlying lines, the district being 


superintendent; it included a few outlyt 
composed mainly of the telegraph lines along the Baltimore and 
Ohio railroad. Mero. Davis mac 
for materi | throuch rit’, and lid all lis busine << Lhe 
LOW 

| 


’ > - = ’ 
nis monbwniv re ports ani made tis 


requisitions 
Salnhice: as ait otha lr district Stiperinte rel Hts dic, and so taras kt 

the arrangement was satisfactory to the Baltimore canal Ohio Rat 
road Company 


‘ Do lunae rstaunad that it wis thi rent ootlrol thr Western | Hion 


‘ 


Tel eraph Company and of the Baltimore and Ohio Railroad Com- 
pany? 

\. Yes,sir; he was the joint agent. Then somecomplaint was made 
Aouinst Mr. Davis. and [I think the Baltimore and Ohte Railroad 
Company requested us to substitute Mr. Robert Stewart in his place, 
which was done 

Y At what time was that substitution of Mr. Stewart requested f 

A. L think it was in 1875: [do not remember the exact date. 
The territory Was hew to tne ¢ ntirelv 
10. Do you know how the Western Union Telegraph Company 

happened to be working the lines of telegraph on the line of 
the Baltimore and Olio railroad ° 
A. It was through lis contract with the American Tel 


a 4 


; 


usr 


Company; the lines of telegraph on the Baltimore and Ohio rail 
roud were turned over to the Western Union Telegraph Company 
by the American Telegraph Company in July, 1566. 

11. Do you know how the American Telegraph Company hap 
pened to become possessed of those lines and the working of them 

A. [supposed it was under a lease of the Magnetic Company 

2 Do you know how the \Magnetic | company acquired its rictil 
Which was afterwards transferred ? 

A. By lease of the Western Telegraph Company. 

ls. Do you know at what time the Western Union Telegraph 
Company ceased LO work thre i? legraph lines on the hit Ol the eal 
timore and Ohio railroad ? 

A. [think it was about the Ist of February, 1877. 

l4. During the time that vou were in charge of those lines will 
you say whether or not the Western Union Telegraph Company 
conducted its business in uceordance with the arrangement mad 
with the Baltimore and Ohio Railroad Company ? 

A. So far as 1 know, it did. 

15. Did it or not render in all that time of which you speak, and 
up to the time that the lines were tuken out of its possession by the 


‘) 


Baltimore and Ohio Railroad Company, faithful service ‘ 
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A. I think it did; as I said before, I did not know of any dissat- 
isfaction until we were requested to employ Mr. Stewart in place of 
Mr. Davis. 
10S 16. Who suggested that you should employ Mr. Stewart in 
place of Mr. Davis? Was it the Western Union Telegraph 
Company or the Baltimore and Ohio Railroad Company ? 
The Baltimore and Ohio Railroad Company. 

17. Do you know whether the Baltimore and Ohio Railroad Com- 
pany named Mr. Stewart to you and nominated him as superin- 
tendent or not‘ 

A. I think they did. 

1S. Who was the superintendent of the lines of telegraph on the 
Baltimore and Ohio Railroad Company’s line of railroad when the 
Western Union Telegraph Company ceased to have the possession of 
the lines in February, 1877? 

~ Robert Stewart 

. The Sane Person t 


“ Yes, si 
20. U ee what circumstances — the Western Union Telegraph 
Company cease to have possession, 1 February, 1877, of the lines of 


telegraph along the line of the mo Prat and Ohio railroad ? 
The Baltimore and Ohio Railroad Company took forcible pos- 
session of the lines of telegraph. 

21. Of the lines previously worked by the Western Union Tele- 
graph Company ? 

Yes, sir; that is the information [ got by telegraph from the 
operators at the various points along the lines of te ‘legraph. 
22. From that time did it or not cease to be a part of the 
19 «system of the Western Union telegraph lines? 
A. Yes, sir; it did 

25. During the time that those lines of telegraph along the line 
of the Baltimore and Ohio railroad were under your charge, under 
whose supervision were the repairs on that line conducted? 

A. Under the supervision of the joint superintendent. 

24. Who was appointed by both companies ? 

A. Yes. sir: Mr. Stewart was ap pointe “l by the Baltimore and ¢ hio 
Railroad Company with the consent of the Western Union Tele- 
graph Company. Mr. Davis was there when I took charge of the 
lines. I do not know of my own knowledge how he was appointed. 

25). But Mr. Stewart was appointed with the consent of the Western 
Union Telegraph Company ? 

A. Yes, sir. 

26. Do you know what disposition was made during the time that 
you have been vice-president and were general superintendent in 
charge of the lines—whiat disposition was made of the moneys re- 
ceived for the use of the telegraph wires by the operators? 

A. The moneys were remitted to the Western Union Telegraph 
Company. 

27. Remitted direetly by the operators from the various stations? 

A. No, sir; I think they were remitted by the joint supertntend- 
ent. 
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28. You think that the mon: V rece ived from operators along the 
line was accounted for primarily to the superintendent at Camden 
Station, and by him accounted ior to the Western Union 
Z00) Feleqvaph Oompeny 
A. Yes, sir: I think they were. I know that tabulated 
statements of wats : were made to me by the superintendent, Mr. 
Davis, and then afterwards by Mir. Stewart, and I think that the 
receipts were transniltt dl through the superint ndent Lo the treas- 
urer. 
29. But 8 reports of thos receipts were made to you. 
A. Yes, s 
ov, As anh vn r ol thie Western Union Telegraph Company 4 


A. Yes, sit 

31. Both by Mr. Davis and Mr. Stewart” 

A. Yes, sir. 

02. They continued making r ports up to what time’ 
- | think up to about January, Sci. 


d5. Have you any knowledge of any payment being made by the 
Western Union Telegraph Company to the Baltimore and Ohio 
ailroad Company in the year 1578, or thereabouts? 

A. No, sir; no personal knowledge of it. 

o4. Have you ally other knowl dge touching the subject-matter 01 
this controversy which weuld be to the advantage either of the com- 
plainant or defendant? If so, state it — fully as if you were ¢s- 
pecially inquired of in regard thereto. 

A. Nothing occurs to me how, simply had charge of the Opera- 
tions of the lines. 

do). But I understand you that during those years in which you 

were In charge of the operations of the lines the Western 
201 Union Telegraph Company fulfiled all its duties toward thi 
Baltimore and Ohio Railroad Company ” 
A. Yes, sir; so far as those things came within my department. 


futher hearing adjourned to November 15, 1882, at 11 a. m 


202 : New York, November 15, 1882 


Same parties present. 
JOHN VAN Horwne’s cross-examination by Mr. Frick: 


X 36. I understand you to say that your personal knowledge of 
the working arrangements between the Western Union Telegraph 
Company and the Baltimore and Ohio Railroad Company is con- 
fined to about two years—from February, 1875, to 1877? 

A. Yes, sir. 

X 37. You were asked whether during the time you’ were nn 
charge of those lines the telegraph company conducted its business 
in accordance with the arrangements made with the Baltimore and 
Ohio Railroad Company, and you answered: “ So far as I know, it 
did.” What do vou know personally of the arrangement between 
the two companies in reference to their working arrangements dur- 
Ing that pe ‘riod ? 
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A. I referred to the two contracts of 1853 and 1855, during the 
time that the lines of the Baltimore and Ohio Railroad Company 
were under my charge. I know of no arrangement excepting the 
contracts of 1505 and 1855, except, of course, the unexecuted agree- 
ment of 1864, which I did not consider of any binding force on the 
telegraph company ; so the only arrangements that I knew of were 
the two contracts of 1853 and 1855 

X 38. You were familiar, of course, with the principles upon 
which the accounts were stated between the two companies ” 

A. No, sir. 
205 XN 59. Then you never examined this account with the 
view of seeing precisely the principles upon which the ae- 
counts were stated so as to show on what accounts the mutual 
credits and debits were given / 

A. No, sir; I know nothing about it at all. 

X 40. Hlow, if you knew nothing of the principles upon which 
the accounts were stated between the two companies in reference to 
their working arrangement, could you say that the business was 
conducted in conformity with the provisions of the contracts of 1853 
and 1855? 

A. These accounts are not based on the contracts of 1853 and 
LSoo. 

X 41. Are they not obviously based upon other and different 
business arrangements ? 

, SUPpose they are; that the accounts. were made Up as a mat- 
ter of compromise between the two companies. I know nothing 
about that. 

X\ \? But when you look al the account you ure satisfied, ure 
you not, that it is not made out in conformity with the provisions 
of the contracts of 1853 and 1855? 

A. Yes, sir. 

X 43. You were also asked whether during the time that you had 
charge of the lines the telegraph company did not render faithful 
service, and you say you think it’ did. You mean faithful service 
to the public, I presume? 

A. No, sir; faithfnl service to the railroad company. 

X 44. In what respect, so far as the contracts between the com- 

panies are concerned ? 
204 A. In respect to its obligations under the contracts re- 
ferred to. 

X 45. You were also asked and answered that, so far as things 
came under your department, the telegraph company fulfilled all 
its duties towards the Baltimore and Ohio Railroad Company ? 

A. Yes, sir. 

X 46. What duties did you refer to? 

A. I mean that in the superintendent’s department, which was 
in my division, | complied with all demands made upon me by the 
joint superintendent and by the railroad company. 

X 44. That is what you mean by the expression that the tele- 
graph company had fulfilled all its duties? 

A. Yes, sir; that is all that came under my observation. 
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The witness stated that he denied to correct his answer to question 
Zo, where he stated that he knew that tabulated statements of re- 
ceipts were made to him by the superintendent, Mr. Davis, and then 
afterwards by Mr. Stewart. 

! find, on referring to the records, that those statements were made 
to me by — superintendent, Mr. Stewart, only, as Mr. Davis left the 
joint service about the same time that [ assumed the management 
of the Baltimore and Olio Railroad telegraph lines, 

My answer to question 5! I wish to correct in the same way ; that 
| should have said by Mr. Stewart only 


POD X 45. Then the difficulty, if any, which led to the substi- 
tution of Mr. Stewart for Mr. Davis did not occur until after 
you took charge of the lines? 

A. The order placing those lines under my charge was dated 
January 19, 1875, but I did not come to New York until about the 
firstof March or the last of February, IS75. L think, and Mr. Stewart 
had been appointed before | reached New York. What supervision 
| uve LO the lines between the 1th day of January and the Ist of 
March was while at my former headquarters in Louisville, Ken- 
tucky. 

X 46. Then you were mistaken in your recollection of what vou 
stated yesterday in that regard, that there was dissatisfaction with 
Mr. Davis after vou came in charge of the lines, and that you were 
requested to employ Mr. Stewart in his place ? 

A. No, sir; [supposed it was done after [ came to New York; 
but | see now it was done between the timie the lines were turned 
over to me and the tirst of March. 

| do not know of my own personal knowledge how it came that 
the substitution came to be made. 

JNO. VAN THORNE 

Subseribed Lo before ne— 


PREDERICK W. WILITRIDGE, Com’r 


POG NEW York, November 15. 1S8S2. 


Parties present as before. 


JAMES MERRIHEW, a witness produced for the complainant, being 
duly sworn, says: 

My name ts James Merrihew. I am forty-five vears of age. | 
reside in the city of New York, and my occupation is telegrapher, 
being assistant general superintendant of the Western Union Tele- 
graph Company. 


Direct examination by Mr. Gwinn: 


1. Will you be kind enough to say how long you have been en- 
gaged in the telegraph service, in what service, and with what tele- 
graph company ? 

A. Since 1849; with the Magnetie Telegraph Company ; the Wash- 
ington and New Orleans Telegraph Company in 1855, then again 
with the Magnetic Telegraph Company ; the American Telegraph 
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Company in 1869; the Western Union Telegraph Company in 1865. 
have been in continuous tel graph service, with the exception of 
Ole month, in) the COMPAL “ named, since LS4¢). 

2. You were in the service of the Magnetic Telegraph Company 
until when? 

A. I left the service of the Magnetic Company for a short period, 
sav about six months, in New York and went with the Washington 
and New Orleans Telegraph Company and came back to the Mag- 
netic Telegraph Company Ol) the consolidation of the Washington 

and New Orleans Telegraph Company with the Magnetic 
204 Telegraph Company, ana then remained with the Magnetic 

Telegraph Company until its consolidation with the American 
Telegraph Company in 1809 

3. And then you remained in the American Telegraph Company 
until when? 

A. Until its consolidation with the Western Union Telegraph 
Company In TS6e. 

1. Where was your place of duty in 1859, and from 1859 and 
thereafter—vour principal place of duty ‘ 

A. In 1859 it was in the Magnetic Telegraph Company’s office, on 
Chestnut street, just above Third street, Philadelphia, until its eon- 
solidation—I do not remember the month—with the American 
felegraph Company ; then we removed to Chestnut street, just below 
Third street, Philadelphia 

5. With what particular system of lines had you principally been 
nlentified ? 

A. With the Magnetic Company’s, between New York, Baltimore, 
Philadelphia, and Washington; with the Washington and New 
Orleans Company’s lines, from New York to New Orleans via Wash- 
ington. — 

6. Had you at any Lime al ything to do with the system of lines 
from Baltimore to Wheeling over the line of the Baltimore and 
Ohio railroad ? 

A. They were in my charge about 1876. I had previous 
knowledge of the lines 

7. When did your knowledge of that system of lines, extending 


ee 


; 


from Baltimore along the line of the Baltimore and Ohio railroad 
LO Wheeling. begin ’ 
208 A. About 1858 
8. In 1S58 to whom? Were there any lines of telegraph 


then constructed on the route of the Baltimore and Ohio railroad 
between Baltimore and Wheeling in 18587 

A. Yes, SIP. 

9 To whom at that time did that system of telegraph lines be- 
long tr 

Defendant objects to the enquiry as being a question of law 

A. Tothe Western Ts legraph ‘ OlIpPany 

10. How do you know it” 

A. [| know if by the trouble between the Wi stern Tt legraph (‘om- 
pany and the Magnetic Company 
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11. Do you know who built the lines of telegraph which were in 
existence in 1859 upon the line of the Baltimore and Olio railroad 
between Baltimore and Wheeling ? 

A. Yes, sir. 

12. Who built them ? 

A. The W este rh) Te le oriapla Company. 

Io. Who operated the lines so built by the Western Telegraph 
Company in 1859? 

A. I think I could answer better if the question was a little earlier 
or later. | 

1-4. Do you know ‘ul what LIMC the Western Telegraph Company 
built those lines of telegraph long the routes of the Baltimore ana 

()hiio railroad ? 
20) A. | do not. 
0. Al what time did you first know of those lines having 
been in existence? 

A. About 1858—that is, l may have known it before, but it was 
brought promiine ntly tO ny attention at that time. 

16. Who Ope rated those lines of t legraph on the Baltimore and 
Ohio rathroad in LSS? 

A. The Western Telegraph Company. 

17. In all of 1858 ? 

A. That 1s In) recolleetion. 

IS. Did they continue to operate those lines after ISOS : and, if So, 
how long’? ; 

A. Thi lines passed irom the Western Union Telegraph Com- 
pany to the American Telegraph Company about 185%. 

L$), Lic the American Telegraph Conipany operate lines after 
PSoo)? 

\. The American Telegraph Company operated them until 1865 
or 1866. T have stated in a previous answer 1865; I meant about 
that time: ittn cL possibly have been 1866. 

20. What company operated them after the American Telegraph 
Company ? 

A. ‘The Western Union Telegraph Company. 

21. How long did the Western Union Telegraph Company con 
tinue to operate those lines after taking charge of them ? 

A think SOT¢ time in) thre vear S77. 

zz Marly in the Vear or late in the year? 
210 A. It seems to me it was In the winter. 
25. January or February, 1877‘ 

A. Yes: I think so. 

24. Were you familiar with those lines during the time that they 
were operated by the Western Union Telegraph Company ? | 

A. Reasonably so: yes, sir. 

25. Do you know under what cireumstanees or under what ar- 
rangements the lines of telegraph on the line of the Baltimore «and 
Ohio railroad between Baltimore and Wheeling were worked during 
the time and after thi Vv wer built by the Western Telegraph Com- 
precy) —thuat is LO Say, whetlhye r they were worked under any arrange 
nent with any CODIpAany g : ) 
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A. They were worked under a contract between the Baltimore 
and Ohio Railroad Company i] d thre Western Tel graph Company 

26. When they were worked by the American Telegraph Com- 
pany under what contract were they worked ? 

A. They were worked und ra contract by iweel} thie Ame rican 
Telegraph Company and the Baltimore and Ohio Railroad Com- 
pany, a copy of which I had in my office. 

27. Had the original contract between the Baltimore and Ohio 
Railroad Company and the Western Telegraph Company anything 
to do with that? 

A. Yes, sir; the American Telegraph Company’s contract followed 
the Western Telegraph (‘o.’s contract, and | heli ve rel rred to the 
Wi stern Telegraph Compan\ 'S COl tract. 

28. Under that contract do you mean to say adopted it?) What 

do you mean by “followed ? ” 
211 A. I mean to say it was a contract made after the Western 
Telegraph Company’s contract and was a part of the Western 
Telegraph Company's contract, or provided lor things that the 
Western Telegraph Company’s contract did not cover. Thatis my 
recollection of. it. 

Pat You think, then, thie re Was a contract between the American 
Telegraph Company and the Baltimore and Ohio Railroad Com- 
pany? 

A. That is ny recollection 

30. What year was that contract made in, according to your ree- 
olleetion ? 

\ could not give you Lie year 

31. Was it in 1860, 1861, 1S62, 1865, 1864, or 1865, or when ? 

\. I think it was signed by Mr. Sanford, who was the president 
of the American Telegraph Company. could hot give you the 
vear; it must have been somewhere between 1859 and 156-4. 

32. Do you know whether that contract was ever signed by any- 
body except Mr. Sanford ” ; 

A. Ido not. I do not think I ever saw any other signature to 
the copy except Mr. Sanford’s 

33. Do you know that the Baltimore and Ohio Railroad Company 
evcr signed that propos d contract or not 7 

A. | do not know. 

34. Don’t you know it never did? 

A. I have always been under the impression that the telegraph 
company’s COpyV of the contract Was never re turned to them CXAC- 
cuted by the Baltimore ana ()hio Railroad Company that the 

copies that [ have had had only the telegraph companys 
212 president's signature, and that the other was never prurt there: 

and therefore, in order to make a true copy, there was only 
one signature to It. 

35. The Western Union Telegraph Company, therefore, as I under- 

i 


stand you to say, remained In possession and worked the lines after 


— me 4 


it came 1n possession of them until some time early my ISZ4 


A. Yes, sIr. 
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oo. Are you able t Li Say anything n) regard to the nahnner 1 
which the Western " nion Telegr: Ly) yh Company worked that line, 
whether satisfactorily or unsatisfac torily’ 

A. believe vi a ase The wires were always spoken 
ol as lng the best in this pear of the country at that time. 

a ‘ho you able LO Say or do you know the circumstances under 
which the Western Telegraph Company ceas d to operate the lines 
of telegraph on the Baltimore and Ohio railroad SU originally built 
and owned by the Western Telegraph Company ? 

A. Yes, sir. 

o>, What Were the cirreumstances? 

A. Thewires were cut out of the Western Union telegrap hoffe 

O90. Where; at what points? 

A. They were cut in Baltimore, and they were cut at Grafton. 
[ was sent to Grafton to open an independent office. I went and 
put the commercial wires into the independent office, and worked 
if for | few days, whi 1) the Baltimore and ()hio sent men there and 
cut them out. 

10. By whom were the wires cut out? 

A. By employees of the Baltimore and Ohio Railroad Com- 

pany. 
215 I]. We re at V eut out forcibly or otherwise 
A. Yes,sir; at Grafton there was some degree of force used— 
that Is, OUP Inch Were there and tri d LO por vent it. 

12, Were they cut out only in particular places along the line 
between Baltimore and Wheeling, or in every place? 

A. They were cut out wherever their connection was required to 
make a connection with the Western Union Telegraph Company's 
wires; they were cut clear and independent of all Western Union 
othices. 

é . The Western Union offices were cut off entirely between Balti- 
more and Wheeling? : 

A. Yes, sir. 

44. And that was done by agents of the Baltimore and Olio Rail- 
road Company? 

A. That was done by agents of the Baltimore and Ohio Railroad 
Company. 

45. Do you know whether or not the Baltimore and Ohio Rail- 
road’ Company bad knowledge during all the periods of time of 
Which you have spoken between 1558 and 1877 as to the person or 
corporation by whom these telegraph wires over its line between 
Baltimore and Wheeling were being worked? 

A. | know that they had knowledge in 1877 that it was being 
worked by the Western Union ‘Telegraph Company | 

16. Prior to that time do you know they had any knowledge by 
whom the lines were Oper ated or worked ? | 

A. Yes, sir; they knew all the time from 1859 the different com- 

panies by which the lines were worked. 
214 47. W here were these operations of working the lines 
mostly carried on—IiIn the othices of the Baltimore and ()hio 
Railroad Company and at its stations, or in independent offices ? 


*} 
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A. At both; the largest operations, as a whole, were at the offices 
outside of the railroad offices. If you should add all the separate 
offices of the railroad together they might possibly aggregate more 
than the Western Union offices. 

i8. Were there telegraph offices all along the line of the railroad 
between Baltimore and Wheeling at the different stations ? 

A. Yes. sIr. 

9. At those stations were the wires used for the business of the 
railroad only or commercial business as well ? 

A. For the business of the railroad as well as for the commercial 
business. 

o0. During the period of time of which you speak, between 1859 
and S74, by whose operators wis the business of the Baltimore and 
Ohio Railroad Company conducted over those telegraph lines? 

A. By the railroad company’s operators. 

pl. Did they do business only for the railroad COmMpany or also 
for the Western Union Telegraph Company ? 

A. They did both, the railroad business and also the telegraph 
company's business. | 

92. In that period of time, between 1859 and 1877, during the 
period of the various companies lines, do you know to whom was 
the money received for the transmission of commercial messages 
accounted for to the telegraph companies—that is to Say, first 

to the Western Telegraph Company during its time, and 
215 afterwards to the American Telegraph Company, and after 
that tothe Western Union Telegraph Company ? 

A. Yes, sir: up to a certain time, not all the way down to 

wi Somewhere about iSjo or IS74 the railroad company dis- 
continued remitting to the telegraph company ; occasionally they 
would send it in reports, but I think never the money. 

53. They sent reports, however? 

A. They Sscnt some reports 

54. Prior to that time they had accounted regularly for the re- 
eeipts ? 

A. Yes, sir: up Lo that they had accounted for recel pis. 


1S 


Cross-examination by Mr. Frick: 


X 55. In answer to a question put to you you stated that the 
Western Telegraph Company built the line in 1853 or 1855 between 
Baltimore and Wheeling. Are you not mistaken in that state- 
ment? 

A. I should have said that the lines were built under the con- 
tract of the Western Telegraph Company and the Baltimore and 
Ohio Railroad Company. 

X 56. The lines were in fact built and paid for by the railroad 
company, were they not? 

A. I believe they were, under the contract. 

X57. You say that the lines were worked by the American Tele- 
graph Company under a contract between the Baltimore and Ohio 
Railroad Company and the American Telegraph Company. How 
do you know that 4 

— 
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216 A. [ took if for granted from the division’ othec rece Ipts 
conforming to the contract that I have referred to. 

X 5S. To an unexected contract? 

A. Yes, sir. 

X 59. You noticed then that the lines were not being worked in 
conformity with the contracts of 1853 and 1855, but that they were 
being worked under what you SUP Post dia Propose d contract between 
the American Telegraph Company and the Baltimore and Olio 
Railroad Company, differing materially from those contracts of 1555 


and LSoe? 

A. | noticed Chiat the working arrangement was ditlerent from thi 
contracts of 1853 and S55 

X 60. And theretore you supposed there was a different contract ” 

‘A Knowing Ol the unexecuted contract took if for granted this 
they were be ing worked under that contract 

X 61. You have said that this unexecuted contract provided for 
things that the original contracts did not cover. Was Ib Pot CSSCIi- 
tially in all its main features a different working contract? 


Complainant objects LO the question unless the contract Is PPOs 
duced. 


A. It was a different contract. 

X 62. It was quite clear, was it not, to you that, whether the 
companies were working together under the unexecuted contract of 
Which you speak or not, they were not working under the provisions 

of the contraets of 1853 and 1855? 
217 A. I always understood that they were working under the 
contracts of L855 and LSdo, ils supplemented, think, Ly tla 
contract ot LSb4 

X 63. When the American Telegraph Company took charge of 
the lines, which you say was about 1859, the working arrangements 
which had existed with the Western Telegraph Company were im- 
mediately or at least very soon changed, were they not? 

A. Not that I know of. ; 

X 64. When did thr working arrangements which you have 
spoken of iis Lye lticr differs ni from those provid (| by the eontracts of 
1853 and 1855 begin to go into force? 

A, | could hot Say that. They came within my notice probably 
about 1875 or 1576. 

X 65. You have stated that the Western Union Telegraph Com- 
pany worked the line very satisfactorily; that tke wires were the 
best in that part of the country. In speaking of working the lines 
satisfactorily you do not mean, | suppose, to say that the manner of 
working the lines or transacting the business was at all times satis- 
factory to the Baltimore and Ohio Railroad Company ” 

A. I had reference to the working condition of the wires, speaking 
as an Operator. 

\ 66. You have also stated that the proceeds from commercial 
business received by the Baltimore and Ohio Railroad Company 
were regularly remitted to the different companies until 1873 or 
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1S. You are mistaken | think. The other witnesses state 

21S that the reports were regularly transmitted to the Western 

Union Telegraph Company until February, 1877, when the 

relations between the two companies ceased,and that the moneys 

' were regularly remitted until within a few months before that time 
Are you not mistaken ? 

A. I think that Lam correct, sir: that the reports came within 


a short time of 1S77—that is, according to mv recoliection of it. 


Redirect by Mr (;WINN 


Of. Your testimony has not been written out as yet, but upon 
hearing it read from the notes of the short-hand writer I observe 
that 1m one of your answers you speak of a contract between the 
Baltimore and Ohio Railroad Company and the Western Telegraph 
Company,and afterwards speak of a contract of 1853 and a contract 
of ISoo. Do you intend the word “contract” as covering and em- 
bracing both the contract of ISo3 and the contract of 1855? 

A. My recollection is that there were two contracts with the West- 
ern Telegraph Company of 1853 and 1855, and another so-called 
contract of 1S64. When | speak of the 1855 and 1855 contraets | 
refer to the contracts with the Western Telegraph Company. When 
[ speak of the 1864 contract | refer to the unexecuted contract. 

6S.’ Therefore | understand you to say that you intended to em- 
brace in the word contract both the contract of 1853 and. the con- 
tract of 1S55? 

A. Yes, sir 
219) 69. In another part of your testimony you speak of the 
working arrangements s ibsisting apparently between the 
merican Telegraph Company and the Baltimore and Ohio Rail- 
road Company were ditferent from the working arrangements pre- 
seribed by the contracts of lSoo and LSS t . 

A. Yes, sir. 

70. Are you able to say in what particular those working arrange- 
ments differed from those arranged for under the contracts of 1853 
and 1855? 

A. My recollection is that the contraets of 1855 and 1855 did not 
provide for a division of office receipts with the railroad company 
anda division of expenses with the railroad company, while the 
contract of 1S64 provides for a division of othe receipts with the 
railroad company, etc 

71. Do you remember the new arrangement of which you speak 
in t he particulat to which you have referred—how long that arrange- 
ment was intended to last? 

A. I do not. 

i You have spoken of a new arrangement. Do you know 
whether it was any partof any such new arrangement that the Bal- 
timore and Ohio Railroad Company should itself undertake to do 
anything with regard to the telegraph poles along the lines from 
Baltimore to Parkersburgh and Wheeling ? 
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A. My recollection of the contract was that the railroad COMPANY 

were to maintain the poles and the telegraph company should fur- 
nish certain wire material. 
220 73. They were to maintain the poles in what particular? 

A. To enable them to carry the wires intended for the 
railroad company’s use and the telegraph company’s use. 

74. Do you remember whether any arrangement existing at that 
time or whether it was any part of the arrangement of which you 
speak that the Baltimore and Ohio Railroad Company should pro- 
ceed til its oOWwll CX pe lise Lo place the telegraph poles nlong the lines 
from Baltimore to Parkersburgh and Wheeling in sach order as will 
enable them to carry a Lew third Wire, ana continue to ki C}) these 
lines of poles in fit order to sustain the wires? 

\. Lonly know that from reading the contract. 

75. Do you know whether it was any part of the arrangement 
which you say was then subsisting that the American Telegraph 
Company should immediately furnish and put up at its own ex- 
pense a new galvanized wire and insulation from Baltimore to 
Parkersburgh ? 

A. I know it from reading the contract, and [ understand it was 
| done. 

76. Do you know whether it was any part of that arrangement 
of which you speak whether this wire and insulation should be the 
property of the American ‘v legraph Company, and i) Cuse ol ces- 
sation of this temporary arrangement that the American Telegraph 
Company nay, al its pleasure, retnove the said new wire ana llistl- 
lation from: the poles, and the Baltimore and Ohio Railroad Com- 

puiby may, ual ils pleasure, Upon cessation of such wurrahnve- 
ment, order said new wire to be removed from the poles ? 
221 A. ‘That was stated in the contract. 

77. Do you know whether it was any part of the new ar- 
rangement that the whole line of telegraph from Baltimore to 
Wheeling and Parkersburgh should be placed underthe Sup rintend- 
ence of a competent and experienced telegraph superintendent, whio 
should be appointed and paid by the railroad company, but should 
be acceptable to the teleg raph collpany 

A. I know that that is in the contract, and I know that that was 
done. 

78. Do you know whether it was any part of said arrangement 
that the CAPChise of the salary of said superintendent should be 
borne jointly by the railroad telegraph companies, the latter hand- 
Ing over its portion to the railroad company ? 

A. Yes; that is so stated in the contract also,and I always under- 
stood it was done. 

79. Do you know whether it wasany part of the arrangement that 
the said superintendent should at once proceed to put the two pres- 
ent wires and their insulation then existing in as good erder as 
their condition will permit? 

A. According to my recollection, that is in the contract. 

S80. Do you know whether it was any part of the arrangement 
that the expense of repairing and refitting the said wires then ex- 
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isting and the insulation thereof and of replacing defective wire 
and of keeping said wires and insulation in repair during the war 
shall be borne jointly by the railroad and telegraph com- 
panies ? 

222 A. That is also part of the arrangement, I believe. 

$1. Do vou know, also, whether it was part of the said ar- 
rangement that of the whole line the Baltimore and Ohio Railroad 
Company should have the exclusive use of one wire and the tele- 
graph company should have the exclusive use of one wire, and that 
the new wire should be used as a through wire jointly ? | 
A. That is according to the contract, and I think that was done 
$2. Do you know, also, whether it was part of the said arrange- 
ment that the railroad business should have precede hee, except over 
Government business, but that the said railroad business on the 
joint wire should not be extended to an aniount which would ex- 


clude the telegraph company from the use of said wire? 

A. That, I believe, is part of the contract, as I remember it. 

S3. Do you know whether or not it was any part of the said ar- 
rangement that the material, insulation, and wire for the third wire 
should be distributed by the railroad company without charge to 
the telegraph company, and that such other assistance should be 
rendered as could be given by the railroad company without extra 
expense lo itself ? 

A. Thatisa part of the contract. 

S4. Do you know, also, whether it was provided in that arrange- 
ment that the railroad COMpAnyY should have thi right between 
Girafton and Wheeling to send its business on either or both wires 
wheneve Pr necessary, and that it was unde rstood that the Suite limit 
1 amount would exist as was mi ntioned It) the sixth paragraph of 

said arrangement 4 
220 A. I believe that to b part of the contract. 
SS. Do you know whether it was provided as a part of the 
said arrangement that whenever injury is done to the telegraph by 
the ene my the ex pens ol re ) uring the damage, whether to poles 
or wires, should be borne by the railroad and telegraph companies ? 

A. | believe that 1s there 

S6. Do you know whether it was a part of the said arrangement 
that the telegraph company, whenever it should find it expedient 
to use an operator in the « In ploy ment of the railroad company, with 
its consent, for the transaction of military or commercial business, 
should, at its option, either pay one-half of the salary of that oper- 
ator or pay over to the railroad company one-half of the re cepts for 
the line of business transact d by said operator y 

A. That is part of the contract. 

Do you know whethi r or not lt Was expressly made il part of 
nderstanding or arrangement that it 


Od. 


the said provisions of said und 
should not prejudice the rights of either party under any existing 
contracts between the Baltimore and Ohio Railroad Company and 
the Western Telegraph Company or other telegraph companies, but 
should be deemed il Lem porary urrangement to meet the ciInergeh- 


cies arising out of the war? 
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A. Yes, sir: that was a part of it. 
SS. You have no knowledge of your own whether that arrange- 


ment was ever reduced to w riting or not? 
A. I have not of my own personal knowledge. 


224 Recross by Mr. Frick: 

X S98. Mr. Gwinn has read to you from a printed prLper in) his 
hands the various questions just submitted to you in reference to 
what Ll understand you <ay Was an unexecuted contract between the 
COMpanles ; cLlh) right? 

A. Yes, Sir. 

X90. Tle has read to you, as part of that unexecuted contract, a 
clause threat it Wiis deemed only il temporary arrangement to meet 
the emergencies arising out of the war. Will you be good enough 
to state Whether the working urrangements to which you have re- 
ferred, and which were as you say in conformity to the provisions 
of this unexecuted contract, t rminated with the War, or whether 
thie Vy were continued or not for ten or twelve years after the war, up 
to the time of the eessation of relations between the two parti 4 

A. | belie Ve that COnNLINUE dl. as viear as [ Cali recollect, after 1ISj5o— 
until the wires were cut off by the Baltimore and Ohio Railroad 
Company, 

X YL. Then the working arrangements existing between the two 
companies, as you knew them, between 1875 and 1877, when the 
wires were cut, were such 1) reneral terms as you have deserib (| t 

A. Yes, sir. 

\ 92. Then there was not, was there, a condition of the working 
arrangements which existed as you say between 1875 and 1877 
which were to exist only during the civil war; that is not possible, 

Is it? 
225 A. Thev certainly lasted after the civil war was over. 
X 93. Up to 1877? 

A. Well, | don’t know a great deal about the working arrange- 
ments previous to 1875 

X Ob Then the working arrangements you have been testifying 
about of your own knowledge, were those between 1875 and 1867? 

A. Yes, Sir. 

X95. And those you say were very much of the character de- 
scribed by Mr. Gwinn? 

A. Yes; In the paper that he read to me, as I remember them. 

X 96. We have an account filed in this ease which shows an 
allowance for receipts made by the telegraph COMmpany to the rail- 
road company between April 1, 1864, and November 30, 1864, 
amounting to 83,000. Will you please state under what terms of 
any unexecuted contract between the companies that payment was 
mide ? 

A. lam unable to do ~ I hever saw this paper until vesterday. 

X97. Is there any provision in this so-called unexecuted contract 
Which would provide and require an allowance of $3,500 for re- 
celpts between IS62 and LS64. prior to the existence of this supposed 
unexecuted agreement? 
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A. Not that I know of. 

X 98. You have stated that there was a provision in this unexe- 
cuted contract that whenever thi telegraph COM pany should find it 

sufficient to use an Operator In the employm« nt of the rail- 
226) road company, with 1s consent, for the transaction of miilt- 

tary or commercial business, the telegraph company should, 
“ut its option, either pay one-half of the salary of that operator or 
pay over to the railroad company one-half of the receipts on this 
line for the business transacted by such operator t 

A. Yes, sir. | 

X 00. Were there not during the period when you had knowledge 
of this line, between IS7o and isvi, allowances made to thi rail- 
road company for portion of the commercial rece Ipts of the line? 

A. It is my recollection that the railroad COMPANY Pe ceived a pro 
portion of these receipts at their ofheces. 

X 100. What do you mean by their offices? 

A. At offices maintained by the railroad company. 

XN 101. Did the telegraph colnpany use those operators t 

A. Certain of those Operators ; | am not sure that they did all: 
but certain operators transacted commercial business; I think gen- 
erally in all the smaller othees along the line of the road. 

XN 102. Did they pay any portion of those operators’ salaries 

A. I think they paid in the division of receipts; that is my recol 
lection. 

X 105. But, independent of the division of receipts, did not they 
pay a portion of those operators: salaries, or did not they In the ae- 
counts allow the railroad company a portion of those salaries ? 

A. I don't recall any Instance of doing SO CAC pr possibly 
227 ~=—s at Grafton, and I am not clear even that they did there. 

X 104. The unexecuted contract towhich you have referred 
was proposed by the American Telegraph Company, I think you 
stated in 1864; is that so? 

A. I think not; I do not think I stated that; I think I referred 
to a contract of }S64 betwee 1 the American Tel graph Company ana 
the railroad company. 

X 105. The unexecuted contract to which you referred was the 
one prepared in 1864, was it not? 

A. I do not know whether it was prepared then or not I think 
it bears date 1864. 


‘) 


By Mr. Gwinn: 
X 106. Do vou remember the month in 1864 7 
A. No, sir. 
X 107. Was it about November, 1864? 
A. I could not say; it was running in my head that it was in 
June. 


by Mr. Frick: 


X 108. Under what working arrangement was there an allowance 
made of a large Sulh of money, say.—, for the railroad compan "3 


eS Se tem om 
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proportion of receipts for a year or two prior to 1864; can you state 
as to that? 

A. I do not know that I ean as to this exact contract ; but I have 
heen myself in the matter of making contracts and can see how 
such things might be done 

X 109. The question is, If there was no proposition until 1864 to 

ceive to the railroad company a portion of its commercial re- 
228 Ce Ipts how do you account for the fact that the accounts ren- 

dered by your company show an allowance of $3,000 for the 
railroad company’s proportion of receipts before that period ? 

A. I account for that supposing ‘that when the unexecuted con- 
tract of 1864 was agreed to that there were some arrangements made 
for its being dated back, or for some back payments to br made on 
account of it. 

XN 110. Do you know that faet? 

A. No, sir; that is only a supposition. I have done such things 
myself, 

X 111. But you know nothing on the subjeet ? 

A. I do not know that. You asked me how | accounted for it 


29) Redirect by Mr. Gwinn: 


115. I will read to you a paragraph from a letter which has been 
put in evidence, being marked Ex. No. 2, dated April 5, 1864, ad- 
dressed to Jolin King, Junior, Esq., auditor of the Baltimore and 
Ohio Railroad Company, by I. S. Sanford, pore sident ol the Amer- 
ican ‘Telegraph Company, reading as follows: 


“Dean Str: Mr. Westbrook, superintendent of the western line, 
and Mr. Mattingly, Pahager of the Baltimore office, have been In- 
structed to settle their accounts with your road as follows, namely 
An allowance to by made to the Baltimore and Ohio Railroad Com 
pany of S000 for their proportion of ree Ipts ful othees maintamed 
by them up to the Ist day of January, 1564.’ 


Does the instruction contained in that letter account for the $3,500 ? 
A. ‘That letter and instruction conforms to my theory of the pay- 
ment. 


By Mr. Frick: 


L155. This letter bears date April », IS64? 

A. Yes. sir. 

114. And makes an allowance up to the Ist of January, 1864. 
The unexecul d contract which you have referred LO has been stat d 
by Mr. Gwinn to have been propounded in November, 1864. How, 
then, can you undertake to say that a payment of $3,500, made 
April 5, 1864, for business up to January, 1864, is to be accounted 
for by the terms of a propounded contract which never had any ex- 
istence until the end of the year 1864? ; 

A. My experience is that it takes a good while to negotiate 
250 acontract. There area great many things talked over during 
the negotiation and that are carried out as the result of the 
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final conclusion of negotiations, and I have thought that — might 
have been one of the subjects — conversations in the negotiations. 

115. You stated before that you accounted for this payment by 
supposing that the contract was made to date back ? 

A. Yes, sir. 

116. Now, when you find that the payment was made for a period 
not covered by the contract before the contract was ever perhaps 
propounded, vou say you suppose it must have been a matter of 
negotiation before the contract was written out. Is that it? 

A. Yes, sir—without knowing 

117. (Interrupting.) Then you presume there were negotiations 
from time to time between the two companies under which ver- 
bally, without any written when contract, modifications were made 
in the working arrangements ? 

A. Lam not yet clear on the dates of the payment and the con- 
tract. 

118. You cannot makeany mistake about that, because Mr. Gwinn 
has just stated the date of the contract to be November, 1864. and 
here we find a letter in April, 1864, making remittances for receipts 
upto the Ist of January, 1864. 

A. Well, I had a difficulty in carrying the dates in my mind. 

When | made my reply in the beginning the meaning that 
25) | intended to convey to the first question was that the pay- 

ment was in accordance with the unexecuted contract of 
IS64, dating it back, or that in the course of negotiations some 
promise had been made or some verbal arrangement had been made 
by which the provisions of the unexecuted contract should LO be- 
yond the time of the contract. 

119. Was there any provision in the paper itself that it should 
refer back to any period before its date? 

A. I stated in the beginning, in answer to questions of this kind, 
that it was only a theory that [ had. I knew nothing about the 
fucts of It. 

120. Then in point of fact all you know is what the working ar- 
rangement was between 1875 and 1877, and that you find to be 
entirely different from. that provided by the contracts of 1853 and 
1855, and that certainly it was no part of that working arrangement 
that it should continue only during the civil war, if you found it in 
existence between 1875 and 1877. Is not that so? 

A. I found it in existence between 1875 and 1877. 

121. Lask you again if you found it in existence between 1875 
1S77. How could it have been a part of that arrangement if it was 
only to exist during the civil war? 

A. lt may have existed before IS75 without ny knowledge. 

122 If you found it in existence between 1875 and 1877, how can 
vou say as you did, in answer to Mr. Gwinn, that the new arrange- 
ment between the parties was only to exist during the civil 


war? 
J 2 A. Finding it in 1875, 1 supposed of course that the arrange- 
ment was continued, there never having been any other 
arrangement that | know of. 
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125. But the existence of the agreern nt was limited Lo the civil 
war? | 7 : 
A. It seemed Lo be SO by the contract, but not in point of tact. 


By Mr. Gwinn: 


124. Whatever may have been the duration of the arrangement 
of which you have spoken, I understand you to say that It was a 
pean’ of it that that arrangement should not preju lee the rights of 
cither party under any existing contracts between the Baltimore 
and Ohio Railroad C ompany and the Western Telegraph Company 
or other telegraph companies, but should be deemed to be in its 
character a temporary arrangement? 

A. I believe that is so stated in the contract. 


By Mr. Frick: 


125. How do you know that? You have already stated that that 
provision was contained in a paper not executed by the Baltimore 
and Ohio Railroad Company, and the president of your company 
has testified Lo the fact that the railroad COMpany refused to execute 
it. low, then, ean you say, or do you mean LO Say, that there was 
any agreement upon the part of the railroad COMM pany that the 
working arrangement e xisting between them was not to affect the 
contracts of 1853 and 1855? 

A. I stated that I believed that it was so stated in the unex- 
233 cuted contract. I know it from reading that unexecuted con- 
tract 

126. How do you know that that very clause which you say 
was in the unexecuted contract was not the very clause which 
made the contract objectionable to the railroad company and made 
them refuse to sign it? 

A. I do not know. 

JAMES MERRITLUY 

Subseribed Lo before ne 


PREDERICK W. WHITRIDGE, Com’) 


954 JAMES ID. ReEtp. a witness produced for the complainant, 
being duly sworn, says: 


My name ts James D. Reid; [I am sixty-three years of age; I re- 
side in the city of New York, and my occupation is being employed 
in the vice-president’s oftice of the Western Union Te Jegraph Com- 
pany. 


Direct examination by Mr. Gwinn: 


How long have you been in the service of the Western Union 
Te rye Company ? 
. In the service of the Western Union Telegraph Company prop- 
a T think since 1865. 
2. How were you employed prior to entering info the service of 
the Western Union Telegraph Company ? 


ae 
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A. Iminediately before that was superintendent of the New York 
and Buffalo Telegraph Company between New York and Buffalo; 
whi I} that COMPANY closed Its business it became il part of the W est- 
ern Union Telegraph Company 

3. In what service were you prior to that? 

A. Before that time I was in charge of the lines under the Atlan- 
tic & Ohio Tele rT iph ( ompany between New York and Pitts burgh 
Vii t Philadelphia, and before that time again [ was in charge of the 

Ines be ‘tween oulsville and Ne WwW Orleans in connection with Sone 
a lines, 

l. Have you at any time been connected with the lines passing 
between Baltimore and Wheeling over the route of the Baltimore and 


Ohio Railroad C — ? 

A. No. =] 
200) ». Have ni uny knowledge of those lines? 

A. Not any greater knowledge than a person in the busi- 
ness would naturally have. L[ remember in 1862 or 1853 that the 


Western Telegraph Company were operating a line of telegraph be- 
tween Baltimore and Wheeling, and they had a branch line into 
Pittsburgh. 

6. Over the line of what railroad ? 

A. I cannot say of my own knowledge; I understand that it went 
part of the way by the Baltimore and Ohio railroad and part of the 
way by the turnpike. 

7. The Baltimore and Ohio railroad was not constructed to Wheel- 
Ing? 

A. No. sir: it was not. 

S. Had you any knowledge of the telegraph business after the 


completion of the railroad between Cumberland and Wheeling ? 

A. No, sir: | have no definite knowledge. 

%. Do you know anything about the contracts under which that 
: ts between the Western Telegraph Com- 


} 


line Was operated ; contra 
pany and the Baltimore and Ohio Railroad Company 

‘A. No, Bae ; | never saw them: | knew the parties who built the 
lines. 

lO. Who built the lines’ 

A. I think it was a couple of brothers—Townsend, I believe. 


JAS. D. RETD. 


Subseribed to before ne— 


FRED’KR W. WHITRIDGE, Com’r. 


It is agreed by the counsel present in this case that the following 
letters marked from No. 1 to 31, both te rg are letters written 
by and addressed to the parties named therein, and which 

236 suid letters were duly received by the parties to whom they 
were respectfully addr ssed : that Ks. S. Santord and Marshall 
Lefferts were officers of the American Telegraph Company ; that 
John W. Garrett and John King, Jr., were officers of the Baltimore 
and Ohio Railroad Company ; that William Orton, John Walker, 
Thomas T. Eckert. W. H. Abell, and O. H. Palmer were officers of 
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the Western Union Telegraph Company, and that said respective 
persons filled positions as officers in said respective Companies al 
the time of writing said re spective letters, and lev authority lo write 
the same. 

It is agreed between the counsel in this cause here present that 
the account originally filed with the bill of complaint in this case, 
marked Complainant’s Exhibit E and herewith filed & marked Ex- 
hibit No. 314, is the account which is referred to in the letter of John 
King, Jf.. vice-president of the defendant, In evidence In this case, 
addressed to Thomas T. eckert, then superintendent of the Western 
Union Telegraph Company, the complainant, dated August 31, 1570, 
nie that sata account had been received by the defendant before 
the date of the last-mentioned letter of said John King, Junior. 


Recess taken until 2 p. m. 


937 New York, November 16, 1882. 
Same parties present. 


WitntAm If. Aner, a witness called for the complainant, being 
duly sworn, says: 


My name is William H. Abel; [am forty-seven years of age; I 
reside in the city of New York, and am connected with the Western 
Union Telegraph Company. 


Direct examination by Mr. Gwinn: 


1. When did you first become connected with auhy telegraph COtl- 
pany, and with what telegraph company? 

A. In 1857, with the American Telegraph Company, chartered by 
the State of New York. 

2. Please state what was your career from 1857 until the present 
Lime, so far as your connection with telegraph compan $s Is con 
cerned, and what positions you oeeupied while holding such posi- 
LIONS. 

A. I was at first the general book-keeper of the American Tele 
graph Company of New York. Then I became assistant seer Lary 
amd treasurer of that company in 1858. In 1850 the American 
Telegraph Company of New York was merged with several other 
companies into the American Telegraph Company, chartered by the 
State of New Jersey, and I beeame, after a few months, the auditor 
of the American Telegraph Company, chartered by the State of New 

Jersey, and continued to be its auditor until it was merged 
258 into the Western Union Telegraph Company, in 1866. I then 

became the assistant secretary of the Western Union Tele- 
graph Company and received the appointment of auditor in the 
Western Union Telegraph Company, I think, in 18S67—I am not 
absolutely certain about that—and continued to be auditor in that 
company until [ resizned, in 1872, when I ceased my active counee- 
tion with the company, but have been indirectly connected with it 
ever since, holding some offices in such connection. 

3. Ilave you any knowledge of certain lines of telegraph on the 
line of the Baltimore and Ohio Railroad Company’s railroad between 


~~ 


THE BALTIMORE & OLTO RAILROAD CO, Lo. 


Baltimore and Wheeling? If so, state the history brietly of those 
line ‘s of te leon itp) nha, so fur as Vou reme inbe r—th: at is to Suy, by whom 
they were built, under what circumstances, so far as you may have 
personal knowledge thereof. : 

A. My knowledge of those lines arises from the reading of the 
contracts of 1853 and 1855, and from the business relations between 
the American Telegraph Company, the Western Union Telegraph 
Company, and the Western Telegraph Company with the Baltimore 
and Olio Railroad Company. 

tL. Do you know whether thi Vv were built under those contracts? 

Aaa og every reason to believe that they were built under those 
contracts, but | do not know the fact pe ‘rsonally. 

», Do you know whether those | Ines of te ‘legen: ap Ol} the Baltimore 
and Ohio railroad were operated upon any contracts by any tele- 
vraph company; and, if so, by what telegraph companies since the 

time vou first had knowledge ol those lines? 
Jo A. “My first know le dge of the ic ‘tual Ope rations of those Line ~ 

dates from the Ist of November, 1859, at which time , accord- 
Ing to the best of my recollection, the American Telegr: iby) ne OmMpany 
of New Jersey assumed the lease exis sting between the Magnetic 
Telegraph Company and the Western Telegraph Company. The 
Magnetic Telegraph Company had leased the lines of the Western 
Telegraph Company, and that lease was assumed on the Ist of 
November, 1859, by the American Telegraph Company of New Jersey, 
into which the Magnetic Telegraph Company was then merged. 

And did your knowledge continue from that date until the 

present? 

A. Until lL resigned my active connection with the Western Union 
Telegraph Company, in 1872 

7. During the respective periods of time of which you have spoken 
to whom-were the receipts from commercial business from those 
lines accounted for? 

The receipts were accounted for to the respective telegraph 
companies working the Linn = 

Ss. After the transfer, assignment, or arrangement was made to the 
Western Union Telegraph ( om pany of those particular lines. or the 
right of its transferrer to those particular lines, were the moneys 
derived from commercial messages on those lines accounted for to 
the Western Union Telegraph Company ? 

A. Yes, sir; | think they were in every instance; there may have 
been Some exceptions, but us a rule all such receipts were accounted 

for to the Western Union Telegraph Company. 
240 9 And that accounting continued, did it, up to the time 
vou left the active service of the Western Union Telegraph 
Company t 

A. Yes, sir. 

10). Ilad you any special means Hn your various relations is 
auditor and treasurer of knowing that such accounting did take 
}) 1F ice ? 

A. The moneys did not pass through my hands, but I audited the 
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settlements every month and observed that the Inoneys were paid Lo 
the treasurer of the telegraph company 
ll. ‘That is to Say, thi operators along the line of the 
and Ohio railroad race Live ir returns to the telegraph COTM pPany 
They made their returns, | think, to the superintendent at 
and that supermtendent accounted to the treasurer of 
and those accounts were 


t} Western tnion Telegraph Company, 


Baltimore 


a 


hie 
audited i flice; that continued up to 1872, when my active 

COTLIICCLION! “t'(] 
lv. Ilave you any recollection of any account having been stated 
Oll O about Ju i IS, 0, between the Baltimore and Ohio Railroad 
Company and the Western Union Telegraph Company, embracing 
ind showing the proportions payable by the Western Union Tele- 
raph Company, its pt decessor, the America ) Telegraph Company , 
etc... tor tine material, ¢ te.. and for rer sorstse ” that sort of thing ? 

\. Ido recollect such an account. 

Will you be kind enough to look at the paper marked Com 


xhibit I. heretofore filed with the commissioner, and 


r il kKnOM mice Vou have of that account: 


“al i" 
24] \. To the best of mv knowledge and alief this is a sum- 
bibetl nt Line count reterred to; this is the statement of the 
ccount; accompanying that was a mass of documents giving details 
of al nese ten 
Defendant's counsel ealls for the documents mentioned by the 
Withess as b 1? UHNCNE d tothe account and vives notice to produce 
the same before the final hearing 
Will you be kind enough to give me, as far as you are able, 


—y 
= — 


tances under which that account was made 


listory of the circumstal 
uy and which led to th making up of that aeecount ? 
\ \\ re ileetion Is tliat the accounts of the telegraph 
ait baltimore and (fio railroad were settled monthly without any 
ling to the provisions of the contracts of 1855 and 
oo, until the breaking out of the war; the telegraph business was 
Is byl mncreased OV reason ot the Will, ana the telegraph CXA- 
ses Were largely Increased in maintaining the lines, and it was 
to build additional lines. Mr. Garrett, president of 
and Ohio Railroad Company, after the war had been 
volng on for a year or two, began to complain of his heavy tele- 
d that his road was not justly treated under 
niracts, and there were many conferences between 
baltimore and Ohio Railroad Company, 
and President Santord, of the telegraph Colnpany, referring to the 
relations between the companies. I think President San- 


ines upon 


° . ’ ae, | ly | i] ’ ‘ | es) . ‘ , : ] . 
21? .es ae: recht . tit«it,. while thie railroad COMMpany Wiis filly 
} . So oes "to nae , . . * 
WOUTICL Td ihe existing contracts, the conditions were rather 
hard upon the railroad. and he was Willing, for the —- the 


ake some modifications. He wrote a letter to that effect 
to President Garrett in 1864, and about the same time a new con- 
tract was negotiated which, | believe, was never executed, but which, 


| understood, was satisfactory to both parties. The superintendent 
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of the telegraph lines and the auditor of the railroad company were 
Instructed to come togethe ve take li} the unsettled accounts from the 
breaking out of the war, and make up an accounting between the 
LWO companies based upon the original contracts of Soo} and ISoo, 
except as they might be moditied by the terms of President San- 
ford’s letter to President Garrett and the new contract which had 
been negotiated between the companies. In compliance with those 
Instructions, the superintendent of the telegraph lines and the aud 
llor Ol the railroad COMMpanys did come Log ther, =) nt some time mn 
-tudving the accounts, and the result was the making up of this 
statement which I hold in my hand 

15. Were you called in during the progress of making up the ac 
count to advise with them or discuss the subject? 

A. I was not. 

Lf) Who were the othes rs mak ne up the account 

A. A. G. Davis was the superintendent of the telegraph lines upon 
the baltimore and Ohio railroad the auditor of the raiiroad COTM: 

pany, who, with Mr. Davis, made up this account, was Mr. 
2455 Dunan. W hen the iccounl was completed weht to Dalti- 
more and spent several days there with Mr. Davis going over 

the ficures, discussing thie ln) TLC by ren, and, whl thought thisat 
many of the credits to the Baltimore and Ohio Ratlroad Company 
were greater than they should be, I reeolleet that I finally assented 
LO the account: CAPE ssed my wW it] HNLenecss that the COT pun ~ should 
settle Upon that basis. 

17 And the account you have in your hand Is Lhe account that 


a 


was made up?’ 

A. Yes, sir 

1S. Will you be kind enough, on looking at the account arid from 
your knowledge of the account, to state upon what theory that a 
count is constructed 

A. lt Is constructed Upotl thie theory of existence and binding 
force of the contracts of 1855 and 1855 relating to the telegraph 
lines upon the main stem of the Baltimore and Ohio railroad, the 
contract of iSDS relating to the tel graph lines upon the Varkers- 
burgh branch, and the letter from Gen’'l Sanford to Mr King, dated 
in 1864, which I think is in evidence: | thought the letter was ad- 
dressed to President Garrett, but which I now ascertain was reall 
addressed to Mr. King, being the letter of April 5, 1864 

Witness identifies fully the letter, heretofore put in evidence 
under agreement betwee Ih €OouUunlsei, as the one to which lye refers, 


dated April oO, 1S6-4. 


244 Witness continuing: And the unexecuted contract dated, 
think, Nove mibe ff LS6-4, which hac been negotiated between 
the Baltimore ana (hio Ra bre i ( ompany ana thie Lime ricati Te le . 
graph Company and execule d. think. on thr part Ol tlie Ame riciti 
Pelegraph Company. 
| ¢), Did you ever sec that line Kxecuted contract ¢ 
A. I have seen it. 
20. ‘The original or a copy 


; 
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a , = ; 
the original, signed by President Sanford, 


; Snel 


A. 3 think I have seen 
but I am not certain of It. 
The solicitor for the complainant here files among the proceedings 
In the case the print ; paper, marked Exhibit No. 52, and ealls the 
attention of the witness thereto, and asks him the follown e qjuestion | 


21. Are you able to say whether the paper now shown to you Is or 
is not a copy of the proposed contract between the American Tele- 
graph Company and the. Baltimore and Ohio Railroad Company, 
which you have been speaking of? 

The solicitor for the defendant objects to the filing of such printed 
paper and to the question propounded to the witness in reference to 
the same. for the reason that the witness is not certain that he has 

ever seen the original of the so-called unit xecuted contract, 
245 and is, therefore, not competent to testify as to whether the 
paper produced is or is not a true copy of said original paper. 


22. I will ask you then, before you proceed further, this question : 
Recalling all the circumstances connected with the history of the 
transaction, are you now able to say whether or not, according LO 
: . . } : as . e . : ; a 

your best judgment and best recollection and belief, you did or did 
not see the original paper? 

A. To the best of my knowledge and belief, | have seen the orig- 
nal paper, 


by Mr. Frick: 


25. Where? 
A. Among the contracts and other valuable papers of the Amer- 
ican Telegraph Company, to which I had constant access. 


Defendant’s solicitor objects tothe production of the alleged copy, 
on the further ground that the original paper is stated by the wit- 
ness to have been in the possession of the assignor or lessor of the 
complainant and its non-production Is not accounted for. 

By Mr. Gwinn 

24. When you say that you saw it among the papers of the Amer- 
ean Telegraph Company, do you or do you hnotLmenan to Say that Vou 
saw it ata period Prior to its being forwarded to the Baltimore and 
Ohio Railroad Company for execution upon its part? 

Defendant's solicitor objeets on the ground that the witness has 

not said that it was forwarded to the Baltimore and Ohio 
246 Railroad ¢ ompany or that he has any knowledge of such fact. 


which you have in your hand was forwarded by the president of 
the American ‘Telegraph Company, or by any officer thereof, after 
having been signed by the president, KS. Sanford, to the’ Baltimore 
and Ohio Railroad Company or to President Garrett ? 

A. Ido not think I can say that I have personal knowledge that 
it was so forwarded. In order to have personal knowledge it would 
be Hhecessary to see it enclosed and sent to the mal, l SUpPpose, 


25. lave you any knowledge that the original of the paper 


sw 
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26. Ilave Vou any reason LO beheve that it was SO forwarded t if 
SO, what are Your reasons for so by leving ? 
A. Conversations with Mr. Livingston. 
27. Is he living or dead ” 

A. He is dead. 


By Mr. Frick : 


28. Who was Mr. Livingston? 
A. Counsel and secretary of the American Telegraph Company. 


Defendant's solicitor obj cts to any statements of Mr. Livingston, 
an officer of the American Telegraph Company. 


By Mr. Gwinn: 


20. Is there any other circumstance, in your recollection, which 
induces you Lo believe that that proposed contract, signed by Mr. 
Sanford, was forwarded to the Baltimore and Ohio Railroad Com- 
pany or to the president thereof? 

A. Yes, sir; I think I have knowledge from conversations 
247 with Mr. A. G. Davis in reference to this account in which 
he constantly referred to the provisions of this unexecuted con- 

tract. 

Defendant’s solicitor obye Cis lo any statements of Mr. Davis. 


30. You speak of Mr. Davis. By whom was he appointed ? 

A. Ile was considered an officer of the Baltimore and Ohio Rail- 
road Company, appointed by that company to look after the tele- 
graph lines and service upon the road, with the consent of the 
American Telegraph Company 

ol. But the Baltimore and Ohio Railroad Company appointed 
him ? 

A. That is ny recollection 


Dy Mr. Frick : 


32. Don't you know, as a matter of fact, that he was joint super- 
Intendent for both companies” 

A. Ile looked after the joint interests. 

53. And that he was sent to the Baltimore and Ohio Railroad 
Company by the Western Union Telegraph Company ? 

A. Ile looked after the joint interests of the two companies, but 
my recollection is positive that he was appointed by the Baltimore 
and Ohio Railroad COMMpany with the consent of the telegraph Coln- 
pany. 

34. Then there was no joint superintendence ? 

A. He looked after the joint interests of the two companies. 


By Mr. Gwinn: 
. But he was appointed by the Baltimore and Ohio Railroad 
('o ? ’ 


A : Yes. Ss] r. 
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36. Go on and state in that connection what other circum- 
248 stances satisfy you that that agreement had come into the 
possession of the Baltimore and Olio Railroad Company. 

A. Mr. Davis constantly referred to it in his explanation of this 
statement as being under the joint observation of himself and Mr 
Dunan during all the time this account was In progress. 

37. You say he constantly referred to it. Was it bodily present 
during such interviews? 

A. That | cannot Say. [le spoke of it as being Ole of the adyree- 
ments to which they jointly had constant reference. 

38. Asa matter of fact, did that proposed arrangement affect in 
any way the terms of that setthement—the terms of the statement 
of that account ? 

A. It did affect it very materially. 

39. Asa matter of fact, Mr. Dunan and Mr. Davis, in their several 
capacity, did or did not they use that proposed arrangement in the 
making up of that account? 

A. I have every reason to believe that they did. 

10. Now, | want you to say, perhaps with a little more detail, in- 
dieating what parts of that account were made up under the pro- 
visions of the contracts of 1858 and 1855 between the Western 
Telegraph Company and the Baltimore and Ohio Railroad Com- 
pany, What parts of it are made up under the theory that the ar- 
rangement of the proposed contract of November, 1864, between 
Sanford, as president of the American Telegraph Company, and the 
Baltimore and Ohio Railroad Company. 

A. It Is lm possi bie for me by il simple Inspection of this reneral 

statement to answer that question, 
249 i]. Does the Inspection of that Statement, howev ts * nable 
you to say that the account is made up Upon the theory oft 
the continued existence of the contracts of 1853 and 1855? 

A. Yes, sir: it does. 

42. It enables you to state that with positiveness ? 

A. Yes, sir. 

AS. When the accounts were made up you speak of its being ic. 
companied by certain PALPCPs. Was it also accompanied Dy any 
remarks or written statements explaining the general theory of the 
items? 

A. It Was. 

b4. Do you remember by whom that paper Wiis prepared by 
which it was accompanied, whether by Mr. Dunan or Mr. Davis, or 
both of them ? 

A. I think it was prepared by Mr. Davis. 

5. You have no knowledge whether Mr. Dunan concurred in the 
paper or not? , 

A. I have not. Mr. Davis informed me, however, that Mr 
Dunan 


Objected to by defendant’s solicitor. 


46. Do you remember the putting up in the year 1871 of a new 
wire between Baltimore and Cumberland by the Western Union 
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Telegraph Company on the line of the Baltimore and Ohio rail- 
road ? 

A. I think such a wire was put up. My memory is a-little rusty 
about that, however. 


Counsel for complainant here files a series of profiles and esti- 

mates, being four half sheets of foolseap paper, accompanied 

200 by a memorandum appended thereto, and calls the attention 
of the witness thereto. Same is marked Exhibit No. 33 


17. What do you know in relation thereto, and what was your 
connection therewith, if any t 

A. The papers I have in my hand appear to be estimates for the 
construction of new wires upon a portion of the lines of the Balti- 
more and Ohio Railroad Company extending between Baltimore, 
Point of Rocks, and Cumberland 

IS. Do you know whether that work was done in relation to which 
those estimates refer, and if it was paid for: and, if so, by whom ? 

A. I have not at this moment what I can call a recollection of 
that expenditure. I should have to refresh my memory by refer- 
ring to the items; I have no doubt as to the correctness of the esti- 
mates, and have no doubt that the wires were built and the money 
expended. in the construction of the wires in accordance with the 
estimates, the total being $9,664.55. 

‘9. That line was constructed in the year 1871? 

A. Not entirely: partly in 1871 and partly in 1872, but chiefly in 
IS71. ‘The amount expended and paid for by the Western Union 
Telegraph Company from Baltimore to Point of Rocks in 1871 was 
$35.226.54, and from Point of Rocks to Cumberland $6,211.54, all of 
which moneys were paid by the Western Union Telegraph Com- 
pany to the best of ny knowl dge and belief. 


2] (‘ross-examination by Mr. Frick: 


X 50. You stated that that account was made up in part under 
the theory of the existence of the contracts of 1853 and 1855. Please 
point out to me the items which were set out In conformity with the 
provisions of either of those COnLrActs, 

A. I think I have answered that question already that I cannot. 

X 51. If, without inspection of further papers, it ts impossible to 
point out the items how is it that froma general inspection of the 
account you are able to say that it certainly Was prepared under the 
provisions of either of thuse contracts? 

A. From a very clear recollection of the general fact, as I have 
previously stated, that those original contracts were the basis upon 
which the accounts were made up simply modified by Gen’l San- 
ford’s letter and by the unexecuted contract of 1564. 

X a2. And yet you are unable LO point out to me at this time il 
single item which is stated either in conformity of the contracts of 
1853 and 1855? 

A. Iam, for the reason that this is a summary of the whole ac- 
count, and perhaps In almost every item, as the account extends 
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over a period of years, there may be included details which are gov- 
erned by the several contracts. 

X , You say miay be? 

A, And probably are, | add. 

X o4. Then positive certamnty on this point could not he obtained 
without an inspection and examination of the Various Items upon 

which the general re sults ure obtained ? 
202 A. I think that Is stating if correctly. I see one item here 
which is based evidently upon one of the papers referred to: 
“By allowance of receipts made by President Sanford, for lis letter 
annexed.” The authority for that is found in the letter. 

X 55. You ean certainly not have misapprehended my question. 
[ asked you whether you could point out any items that were pro- 
vided by the COnLTUcts of 1So5 and LSo., hot whether you could 
find items authorized by President Sanford’s letter, or by the pro- 
visions of the so-called unexeeuted contract. Now, certainly, this 
item of S3.500 was not provided by either the contract of 1855) or 
the contract of 1855. 

A. I beg your pardon; that was your first question. I under- 
stood you subsequently asked if I could find any item in accordance 
with the papers? 

X 56. Not at all; my question was very distinct, Whether you 
could point out any single item in this account which ts stated in 
conformity with the provisions of either the contract of 1853 or the 
contract of ISDo, ana l understand you now to admit thrsat you Cili- 
not ? 

A. I should certainly prefer to examine the detail accounts upon 
which this is based before undertaking to point out any item as 
based upon the contracts of 1853 and 1855. 

X. 57. This allowanee, to which you have referred, of 83,500 was 
made in conformity, as appears, with an instruction in a letter 

from Gen. Sanford under date of April D, ISO, ana you say 
20 the unexeecuted contract bore date November, 1864. Am | 

to understand that this allowance of $3,500 made by Gen’! 
Sanford was In conformity either with the contracts of 1853 or 1855, 
or the provisions of this unexecuted contract which ,bore date SOTLC 
months subsequent to this letter ? 

A. I have nothing to Say about that. 

X. 58. Does not the following item of S120.56, being for Bb. & O. 
proportion ol telegraph receipts on the main stem, Washington and 
Parkersburgh Branches. between April, LS6?2. and November. IS6-4, 
Indicate to you that that Was an allowance to the Baltimore and 
Olio Railroad Company for a portion of the commercial Dit ssuges’ 
receipts on the main stem between those periods in part 7 

A. cannot judge of that without reference to the deta papers. 

XN 9o9. You have said that you understood that this so-called un- 
executed contract of LS64 Was satisfactory Lo both parties, ana you 
have also spoken of conferences between Gen | Sanford ana ‘the 
president of the Baltimore and Olio Railroad Company. What do 
you personally know about those conferences ? What do vou per- 
sonally know about that proposed contract being satisfactory to the 
Baltimore and Ohio Railroad Company ? 


THE BALTIMORE & OHIO RAILROAD CO. Lil 


A. My knowledge is derived from what I heard in conversations 
between the officers of the American Telegraph Company. 
\ 60. Then, when you said you understood it was satisfactory to 
both parties, you meant to refer to your recollection of the conver- 
sations which you had with the officers of your own company ? 


24 A. Yes. sir. 
Redireet by Mr. GwINN: 


G1. Can you tell from looking at that account, In so far as it shows 
the division of CNM nditure s be tweell Sept. OU. ISG. nia Sept ov, 
1866, whether that division was or was not calculated in accordance 
with the provisions of the contract of 1855 ? 

A. I cannot tell you without reference to the items making up the 
account. 

62. By looking at the item with reference to poles, from Sept, 50, 
IS6OG, to Sept. oU. TS67, can you te ll whether or not that item was 
calculated according to the contract of 1S55. 

A. | cannot tell without refererice to the items. 

605. Who will have Spy citic know ledge of thi distribution of those 
items ? 

A. Mr. A. Cy. Davis should have 
WILLIAM HH. ABEL. 
Subseribed to before me— 


RREDERICK W. WIITPTRIDGE, Com’r. 


In witness whereof have it 7 unto set my hand and seal this 25d 
day ot Novetnb r, A. |) ISS? 
FREDERICK W. WHITRIDGE, [seat] 
f OMALMLESSLONNE - 


20 Eexuipir No. 1. 


IERICAN ‘TELEGRAPH COMPANY, 
New York, Sept. 12th, 1861. 
Jolin W. Garrett, ls : pore shale lil alto. WN Olio lt. ht. 

My Dear Sir: I have the pleasure to enclose check for twenty- 
one hundred dollars, in payment for messages, and receipt for you 
to sign; also copies of agreement, which I think you will find to 
aueree W ith tha pro forma agereehne lil signed by voursel| and Mr. Sand 
ford. If correet, will you append to the one so marked your signa 
ture and return, under cover, with the receipt? 

| am, sir, your ob’t servant, 
MARSHALL LEFFERTS, 
(jeneral Age nt Am. Tel. Co. 


> 
~ 
rs 


Exuipit No. 2. 


AMERICAN TELEGRAPH COMPANY, 
Orrick No. 145 Broapway, N. Y., April 5th, 1864. 
John King, Jr., Esquire, auditor B. & O. R. R. Co., Baltimore. 
Dear Sin: Mr. Westbrook, sup't of western line, and Mr. 
IDG Mattingly, manager of Baltimore ottice, have been instructed 
tu settle their accounts with your road as follows, viz: An 
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allowance LO be made the I}. WwW Y. lt. lt. Co. of thirty-five hundred 
dollars for their proportion of receipts at offices maintained by them 
up to the Ist of January, 1 S64. 

To make out a bill against the B. & O. R. RR. Co. for all supplies 
and CXpchses Incurred b>) this COMMpany in repairing and rebuild- 
11a the line on the maim stem since the last settlement. 

The B. & O. R. R. Co. to make out their bill for repairs and _ re- 
building of telegraph line on main: stem, rendered necessary by 
) ih property by action of armed enemies of the 
» HOt eX pect this bill to include any items of 


At struction of te le 


oral 
Government We d 
| 


. 4 


ania reconstruction as above mentioned Is to be equally divided 
by iween the railroad ant L¢ le eraph companies. 
| believe this to have been the result oO] the meeting between your 
president (Mr. Garrett) and the writer. Trusting that these too- 
long delay d si ttlements will be Immediately closed, 
| am, yours respectfully, lS. SANDFORD, 
Presid nt American Tel. fv 


27 exuipit No. 3. 


Orrick OF THE AMERICAN TEL. Co.. 
145 Broapway, N. Y., Nov. 11th, 1864. 


John King, Jr., Esq., auditor of the Balto. & Ohio R. R. 

Dear Sin: The American Telegraph Company press the contin- 
uance of their proposition that the railroad company shall maintain 
the pole ~ during Le Hporary urrangement, 

They strongly object to entrusting the joint business to any but 
a first-class superintendent of experience. They are willing the 
riilroad company should appoint the sup’t, but wish to have him 
one acceptable to themselves, and desire to pay a part of his salary. 

The telegraph company objects to the clause which gives the rail- 
road company the right to remove the third wire from the poles in 
case of cessation of temporary arrangement,as being in contravention 
of the contract now existing, which vests the right of property in the 
telegraph company and could not be agreed to by us without prej- 
udice to the interest of the lessor. 

The American Tel. Co. desire to run the new third wire to Par- 
kersburgh, agreeing that the railroad company shall have all neces- 
sury facilities for its business on both wires from Grafton to Wheeling. 

The American Tel. Co. wish to arrange a permanent settle- 
295 mich of the i legraph question Ol) the Balto. W Olio railroad 
and its branches, and would like to do it now before expend- 
ing from forty to fifty thousand dollars, which expenditures may 
otherwise prove nearly useless to the telegraph Co. and to have been 
solely for the benetit of the railroad company. ; 
Very respectfully, kK. S. SANDFORD, 
Pres’t Am. Tel. Co. 
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Exuipit No. 4. 


AMERICAN TELEGRAPH COMPANY, 
New York, Jan. 4th, 1865 
John W. Garrett, Esq., president B. & O. R. R. Co., Baltimore. 
Dear Str: With this I send both copies of supplementary agree- 
ment signed on the part of this company and also the memorandum 
placed before you at Baltimore, and from which they were drafted. 
Qn my return here I was called immediately to Boston and re- 
mained there a week. When I got back so much oecupation pressed 
upon me that I neglected preparing and forwarding the papers 
Please inform me how you are pleased with Mr. Davis, and how 
well or ill your telegraph business is being done. 
Very respectfully, Kk. S. SANDFORD, 
Pres't Am. Tel (av 
959 Exuipir No. 5. 


BaLtTrimore & Onto RARoap Co., 
Vick-PRESIDENT’S OFFICE, 
BALTO., both July, LS6Oo. 
Thomas T. Eckert, Esq., sup’t Western Union Telegraph Co., New 

York. 

Dear Str: It has new been three months since you were here 
with the auditor of your company to diseuss telegraph matters with 
this company. You will remember that the president and myself 
then urged upon you an immediate change 1n the existing arrange- 
ment and a fair settlement of the expenses paid on telegraph ac- 
count by us, a very large proportion of which is justly due by your 
company. Nothing bas been done. We must insist upon a prompt 
response to our suggestions on this subject. 

Very respectfully yours, JOHN KING, Jr, V. Pt 


260 Exurpir No. 6. 


Western Unton Terecrarn Co., 
New York, July 26th, 1869. 
Mr. John King, Jr., vice-president B. & O. R. Rh. Baltimore, Md. 

Dear Str: I have respectfully to acknowledge receipt of your 
letter of the 15th inst. I am anxious, as well as yourself, to have a 
settlement of the company's accounts with the Baltimore & Ohio R. 
R. Co.,and beg to explain that two months passed after Auditor Abel 
and myself visited you before your statement of the accounts was 
received ; that it came at a time when Mr. Abel was engaged n pre- 
paring statements for submission to the board of directors at our 
annual meeting, which required great labor and which prevented his 
giving it attention. 

I am necessarily travelling most of the time now to direct the con- 
struction and repairs, which can only be done at this season of the 
year. To-morrow I leave for Nova Scotia and New Brunswick, to be 
absent for three weeks; possibly four. 
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Meantime, Mr. Abel promises to take the matter up as soon as he 
can possibly reach it, and I trust it will be ready for my action as 
soon as [ return. 

Very respectfully, THOS. T. ECKERT, 
(ien'l Supt. 


yARD exuibir No. 7. 


Western Unron TeLecrarin Co., 
New York, October Ath. 1869. 


John King, Jr., vice-pres't B. & O. rR. R. Co., Baltimore 

Dear Sir: Your letter of Sep't 25rd was referred to W. EH. Abel. 
our auditor. who has the accounts between the B&O. R. Ro and W 
U. Cov’s in hand. Ulis reply is enclosed herewith for your informa 


Lion. 
Very truly yours, [set 2. Bee eee. 


Mxiipir No. §., 


Western Unton Tenecrarnu Co., 
Aupiror’s Orrice, New York, October 2nd, 1869 
(ien'l Kekert. 

Deak Sir: Mr. King’s letter is herewith respectfully returned 
Absence has prevented earlier reply. 

You will recollect that when in Baltimore we requested the officers 
of the B. & O. Co. to make up detail statements of the te legraph 

expenses of the road fora series of years. Such statements 
()? were made uy) ana forward d tome atte r thre lapse of consider- 

able time. They were not in such shape as to. be available 
for the purpose for which they were required. We need a elear, 
itemized stitement of « Xpcrises lor te rf graph account, properly clas- 
sifle d, Ss) that Wwe might readily determine how much should be pac 
by this Co. under our several contracts and arrangements. I was 
obliged to ask Mr. Davis to come hi re and ir through the accounts 
with me. He came and spent several days, but the work was found 
to be long ana Li dious, and he Wis oblige d LO take the Papers back 
with him. He had learned, however, exactly what was wanted, 
and has gone through the papers carefully and has just finished the 
job. 

[ received the various statements from him last evening by ex- 
press, and find myself now in position to complete the work. I will 
vive it the earliest alte ution. cLtil obliged to vo to Ve rmont on 
business of the Co. next week or week after, and on my return. sav 
about 20th of this month, shall be ready to go with you to Balto. te 
wind up this business. | | me 


Yours respeetfully, W. ‘7. ABEL. 


IN te 
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963 Exurpit No. 9. 


BALTIMORE & Onto RAILRoap, 
Vick-PRESIDENT’s OFFICE, 
BALTIMORE, Feb, 26th, 1870. 

Thomas P. Eckert, Esq., Western Union Telegraph Co., New York. 

Sik: The president direc ts me to state that unless your company 
will arrange to have a settlement with us In reference to the tele- 
yraph upon our lines at an early day we will at once discontinue 
the present system 

We have been now for several years trying to effect a settlement 
with your company upon the past business, and from which there 
isa very large sum due us, und also to perfect SOIC understanding 
as to the future, and our efforts in this direction have been entirely 
disregarded by the telegraph company. 

You will oblige me with an early reply to this communication. 


Very respectfully yours, JOHN KING, V. Pres't 


YO4 Exuipit No. 10. 


BALTIMORE, August 31st, 1870. 
ae 5 eckert, [sq., sup't Western Union Telegraph Co., New York. 

Dear Sir: The relations of this company With the Western 
Union ‘Telegraph Company remain in a most unsatisfactory condi- 
tion. We cannot allow a system to continue under which the Bal- 
timore & Ohio company is required to advance large sums for 
operating the telegraph line upon this road and the receipts of the 
line go into the treasury of your company. For many years this 
condition of things has continued against our carnest protest and 
repeatedly expressed desire for a settlement as to the past and an 
arrangement as to the future for an equitable division of receipts 
and expenditures, and [ write now to state that the Baltimore & 
Ohio company has determined that a settlement and contract as 
indicated must be made and at once. 

The first step in this direction is to ask your company to pay the 
amount which by your own manner of stating the case Is payable 
to us, viz., $19,297.40. Our treasurer will draw upon you to-morrow 
for, say, $19,000 on this account. 


Yours respectfully, JOIIN KING, Jn. Wy 


WD Exuipit No. 11. 


BALTIMORE AND Onto RAILROAD, 
Vice-PRESIDENT S OFFICE, 
$y ey Deceml CT 20th, LS70. 
Mr. Walker. V. P. Western Union Tel. Co., New York. 
Dear Sir: [am greatly disap parr in not hearing from you 
in regard to our conference in New York several weeks ago. You 
remember when we parted you proposed to write us in i fe WwW d; ays, 


submitting a definite proposition. , 
Yours very respectfully, JOHN KING, JR., V. P. 
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Eexuipir No. 12. 


EXECUTIVE OFFICE, 
Western Unron TELEGRAPH COMPANY, 
NEW YORK, December 28th, (STO 


John King, Jr., esq., vice-pres t Balto. & Ohio I. lt. Co 


I 
Dear Str: I have to regret that the — duties devolving on 
me in the last month of the ear have previ ited me 
VATE hitherto from writing to you 1n vor to egg proposition 
mad at our Interview it re seve ral wee ks a ayo Passing over 
 \ 


for the present the obligations resting on our COMMPAany seve Pay Ly\ 
contract, I will answer the proposal made by you to me, and | 
viously by vour Mr. Davis to Mr. Orton at their interview held in 


pT"¢*- 
October last, which was that we should assume the offices on your 
road and do all your telegraph business on the line for an annual 
sum note xeeeding S1O0.000, th: sa halen te you represent, about thie 
COST of the service to the Bb. & (>). R. RnR. Co before the Will, Cuil) 
hardly think that ‘you have made this proposition advisedly. You 
must be aware that you use the telegraph vastly more than befor 
the war, probably many times more. The statistics of your own 
ollices show this, for while all the elements of Cost have mnereass d 
from 50 to 100 per cent., labor. material, ete., your expenses for t rf 
graphing have inereased from S10,000 to more than SoOU,000 a vear. 
With what propriety can you ask us to assume this great crowth of 
expenditures, which only indicates the expansion of your general 
business. (Our own ¢ X perl lence and that of all progressive R. R. Co's 
shows the same results. You admitted, in your conversation with 
me, that you have no fault to find with the way your telegraph SCTVICe 
is performed; nor do I think, looking at this volume of your busi 
ness, that you have any reason to complain of its cost. You Sent 
more than a million of messages over the lineof your road in 1869, and, 
irom the nature of your business, many of them must have been long 
inessages. Your whole expense for telegraphing you state 
207 at about 850,000, which gives only five cents as the cost of cach 
dispatch. This was a very low cost, and indicates that your 
wires and operators were Very constantly employed. Our-experl nce 
was far less satisfactory. .Wetransmitted in 1869 7,200,000 messages at 
an expense of $5,500,000, or 49 cents a message. Deducting the cost 
of our service for the press and our free service for railways (mes- 
sages Which are not included in the above number), the average 
Cost of messages tO us could hot have been less than — cents, and 
our messages are shorter rather than longer than yours. This shows 
that the majority of our lines are not and eat.not be worked so fully 
or cheaply as you work yours. If your line was wholly in our 
hands I do not see how we could reduce the cost of working it very 
materially. The same local superintendent has the charge of your 
business on the line of the road and of ours, and the «discipline of 
your telegraph COFPpPsS ought to he “al least is rood as ours, since you 
have the additional oversight of your railway officers. 
[f, therefore, the expenses you have had to sustain to do your 
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lt. Kt. telegraphing are necessary, why should you expect us to con- 
tract to do the business at one-fifth of its cost or at any price less 
there has been no increase of benefit to us. On the contrary, 
since we assumed the property from the American Telegraph Co.. 
as stated by Mr. Orton in his letter to Mr. Garrett of Oct. 6t 
ult’o, the amount of service which we have rendered for you 
Z2Ud Li vond the limits of your road far exceeds the amount ever 
rendered by the American Co. A large proportion of this 
service has been over lines of the Western Union Co. upon which 
the American Co. never could have given you any privileges. Mr. 
(Orton estimated if at one -half. put Gren. Kckert tells me it 1S fully 
three-quarters, of the whole, and I think this the more probable, as 
your usiness was chi tly ast and West, while the territory of the 
Am. Lel. Co. was confined to the seaboard. Last year this outside 
service amounted to SL8,000 and that of the Marietta & Cincinnati 
road to nearly $18,000. 
Under the operation of your recent excellent circular I have no 
doubt the business, both upon and off of the road, will be reduced, 


77 


and that thie reduction Wil show itself 1h) reduced CX Penses of your 


than the cost? In this growth of business and expenses to you 


A very Crave objection LO ine plan you Propose 1s that it would 
he setting our servants to do your work, a svstem which never does 


or can work satisfactorily We have never attempted to do R. R. 
business through our offices and by our operators after the amount 
of it has become large. Your business is peculiar, and requires 
very vreal prom pure ss and the exclusive control of wires to meet its 
various exigencies. The men who do it should be under your im- 


, , 


mediate orders, and employed and discharged by you. Without 
this they would be under no proper discipline. We have to do our 
business at small stations on your road and other R. R’s through 
Rt. Rt. operators, and it is the least satisfactory part of our business, 
yy our servants. The largest part of 


] 
| 
i 
; 


because it is not done 
269 the complaints of bad service which are sent to us comes from 

neglect at railway offices, and we have hitherto found it 1m- 
possible to devise a remedy. If the present system was removed, 
und instead of your doing our business we were to assume to do 
yours, the mischief would be still greater, because our servants are 
farther away from their masters and less amenable to discipline. 

In regard to the mode of doing your telegraph work, therefore, | 
do not see how any change can be beneficially made. It is quite 
possible that the service will admit of still greater economies, and 
Gien. Eckert has more than once oflered to go carefully over the line 
with your Mr. Wilson to suggest improvements in that direction. 
He will gladly do so whenever an appointment can be arranged be- 
tween two such busy ofticers. We will heartily co-operate with you 
ln any modification which these two gentlemen may recommend in 
the interests of both COT panties As to the unsettled accounts be- 
tween our two companies, we are willing to settle on the basis of the 
figures made up by your own auditor. Whatever claims you may 
think it equitable to set up beyond this amount we are sure will be 
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more than covered by the service Which we have done for yeu In 
territory not controlled by the American ('o. sInce we succeeded to 
the property. Having thus settled old scores and determjned how 
the line Call be worked most efliciently for both parties, we are then 
ready to take up the existing contracts between us and modify them 
in a liberal spirit, so as; if possible, to suit your views. 
[ have examined the terms of contract submitted to you 
270 by Gen. Eckert in his letter to you of Mareh 19, 1S6S. They 
seem to me just and reasonable, and at least they present very 
clearly each of the propositions or elements which should be tncor- 
porated into a contract so that each Ciall be tuken up) and discussed 
separately, if need be, 

We are fully alive to the importance of establishing friendly rela- 
tions with your road, and we should: wish to approach any question 
at issue between us in a patient and conciliatory temper. We do 
hot expect LO make money out of railways. Our relations with them 
are simply those of reciprocity. When we ask the payment of any 
money from them it is where their capacity to serve us is not equal 
to our capacity to serve them and their need to be served, and in 
such cases we ask only a compensation for what the business costs 
us, Which we estimate at half the tariff rates. 

In the hope that what I have written may, on careful considera- 
tion, commend itself to Mr. Garrett and yourself, 1 am very truly 
yours, 

GEORGE WALKER, 
ICC - Pre sf 
271 exuibir No. 13. 


BALTIMORE AND Onto RAILROAD, 
Vick-PRESIDENT’S OFFICE, 
BALTIMORE, January Oth, 1871. 
George Walker, Esq., V.P. Western Union Telegraph Co., New York. 

Dear Str: | am in receipt of your communieation of Sist De- 
cember ult’o. It is only frank to say that we regard it as evading 
the real points at issue between your company and ours and. alto- 
gether unsatisfactory. 

Your argument is to prove that our first proposition to pay you 
$10,000, or about the expense to this company In 1S6O,is unfair and 
should not be considered. The whole eround Was gone over ih our 
recent interview, and it was unnecessary to repeat in writing the 
views expressed orally by yourself and other officers of your company 
upon this point. 

You have apparently forgotten that the writer requested you to 
waive our proposition for the present and make us a proposition for 
the business of the telegraph and railroad companies being done at 
joint expense, to be divided upon equitable terms, or to make a propo- 
sition having in view the abandonment of joint arrangements in the 
future, the railroad company to bear all expenses and to perform its 
own telegraphing, and be at liberty to do whatever commer- 
cial business it desired, and to make such arrangements with 
other telegraph companies now or hereafter as in the jud 


242 


(y. 


aE rene 
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ment of the officers of the railroad company might seem proper. It 
has been evident to us fora long time tha ul least we must come to 
the independent plan just suggested. 

Manager Eckhart, if [ mistake not, asserted in our recent inter- 
view that the officers were increased three times beyond 1860. An 
oflicial report before me shows this to be il niistake. In LS6U there 
were on the main stem and Parkersburgh Branch 27 offices and in 
1S70 35 officers. It is true the operators have been increased from 
32 to 63 and the messengers from 2 to 8, but we contend this in- 
crease 1s wasteful and extravagant, the result of the system der 
which the superintendent is more responsible to the telegraph com- 
pany than to the railroad company, and by which the railroad 
COTM pany Is ex pected to meel nearly the entire eCXpehse, 

[In your communication and in the intercourse we have had with 
your officers you have failed to satisfy us as to the extent the Balti- 
more and Ohio wires are used for commercial business, not only be- 
tween Baltimore, Washington, Cincinnati, Columbus, and other large 
cities, but from points north of Baltimore and south of Washington, 
which, in the aggregate, has prove 1. WO doubt not, a very valuable 
and remunerative business ; besides having an alternate line which 
must be of great service in times of disaster, enabling the telegraph 
company not only to transact its business regularly and earn large 

revenues, but also to maintain telegraphic communication be- 
273 tween distant points, thereby increasing its power and popu- 
larity. 

Will you hot oblige us by advising of the ree Ipts from through 
and local commercial teleg raphing in) which our lines were used for 


a single year—1870, for example? These accounts have certainly 
been kept ina manner enabling you to furnish this information 
without much difficulty. 

The Baltimore and Ohio Company owns and controls the follow- 


Ing roads, all of them important, some in the highest degree: 


Miles 

PSeeeTS Ee CEO, BORN StOtD ...«<cadccecehowsncsuane aaa. ae 
Do. Wasnineton DIRDNiikncunsensunsinawen 40) 

Do. Parkersburgh = iateaih ieee . ciiietensiiaai 10] 

Deo. Wasnington. Co. EVRMGR. .cn<ecscoucce 20 

Do. Winchester ana Potomae - ‘ a 4 

Do. Winchester and Strasburgh —-.---- MEE 1% 
Pittsburgh and Connellsville Branch ~-------- idissecaianiiaiaielin 149) 
cuit si ip a aalaicanateiina a ode didip ead 20 eae 137 
Marietta and Cincinnati - enum eiiioninbcteileetsoulduudla tiie teenies St) 
Luke erie Division SatSe SCocees Sean GOOG EOS CO 24 GOee@~ees L16 
, *<2b oy ccesiibin init eittaan ialaiiinls tks as 1.28] 


The roads have at their termini or upon their lines the following 
cities: 

Baltimore, Washington, Frederick, Harper’s Ferry, Martinsburgh, 

Winchester, Cumberland, Parkersburgh, Wheeling, Chilh- 

ya | cothe, Cincinnati, Columbus, Newark, Zanesville, Mount Ver- 

non, Mansfield, — Sandusky, with an aggregate population of 
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over one million, and running through regions for the most part 
populous, thriving, and enterprising, requiring telegranh facilities 
and using them in a liberal degree. Besides these communities 
directly upon our lines, the routes controlled by the Baltimore and 
( io road lead to the most Important cities in the West, connecting 
them by the best routes to the seaboard. 

We cannot agree that these splendid facilities shall be enjoyed by 
the telegraph company ata price almost nominal, while the com- 
pMllay should. be at li avy anid constantly-increasing expenses, and We 
have again to ask most re specttully a definite proposition either to 
divide these ¢ Xpechises Upon a fair basis or. make a proposition look- 
ing to our paving all expenses and retaining all receipts. 

\s this subject has been discussed so recently and in detail, may 
We how ff quest il prompl uni practical response ¢ 

lam, very respectfully, yours, 


JOHN KING, Jr., V. P. 
270) Exuibir No. 14. 


Mi SSE ; 


CAMDEN Station, Mp., February 2nd, 1871. 
G. Walker, vice-president Western U. Tel. Co.: 

Superintendent Davis bas just shown me your dispatch. We 
have no oly ctlons to the franks being issued without prejudice LO 
thie rights either party under existing arrangements. We expect 
an carly answer to our letter, and desire a definite understanding. 

JOHN KING, Jr, 
Vice-Pres't. 
Message. 


CAMDEN Sration, Mp., May 20th, 1871 
Mr. Orton, por st W.U. Tel. Co.: 
May we ever expect to receive an answer to our letter of January 
Oth ? 
JOHN KING, Jk, 
Vice-President. 
276 Exuipir No. 15. 


WesteRN Unton TeLreGrara Company, 
New York, April Ist, 1871. 
John King, Jr., Esq., vice-pres’t Balto. & Ohio R. R. Co. 

Dean Sir: While this company is not willing to aceede to your 
demand that it should assume the whole management, operation, 
and maintenance of the telegraph on your road at about S10.000 a 
year, to be paid by the B. & O. Co., we are quite willing to state 
what we understand to be the exact contraet relations of the two 
companies, and the rights which we claim and obligations to which 
we are subject under them. 

The only subsisting contracts were made with the Western Tele- 
vraph Company, tu whose rivghits and obligations we succeeded by 
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virtue (1) of a lease and agreement between that Co. and the Ameri- 
can Telegraph Co., which went into operation Nov. Ist.. 1IS59. and 
(2) of an agreement between the American Tel. Co. and the West- 
ern Union Tel. Co., dated June 12th, 1866. 

The contracts existing with the R. R. Co. are: (1.) B. & O. R. R. 
Co. with Western Tel. Co., June 18th, 1853. (2.) Same with same. 
supplementary, Sept. 12th, 1855. (3.) Same & Northwestern Virginia 
Rt. Rh. Co. with same, March 24th, 1858. The first two relate to the 
main line—Balto. to Wheeling; the third to the Parkersburgh 

Branch. Under these contracts a line of two wires has been 
aa constructed over both the main line and the Parkersburgh 
Branch. 

The line of two wires from Baltimore to Wheeling (except about 
fifteen miles from Baltimore to Ellicott’s Mills, where the Western 
Tel. Co. furnished one wire and the insulators therefor) was built 
and all materials for it furnished by the R. R. Co., but by the terms 
of the contracts (1855, sees. 2 & 3, & 1855, see. 1) it became the prop- 
erty of the telegraph Co. when built and now belongs to it. The 
line of two wires, Grafton to Parkersburgh, was built by the Western 
Tel. Co. under the contract of March 24th, 1858. The R. R. Co. 
agreed to pay iF per cent. interest on one-half the cost of it until it 
should purchase such half, which it had the right to do at cost. It 
has never purchased it and the whole line remains the property of 
the Tel. Co. The third wire, Baltimore to Parkersburgh, was put up 
by the American Tel. Co. pursuant to a contract executed on the 
part of said Co., but never executed by the R. R. Co. It bears date 
Nov. Ist, 1864, and was by its terms a temporary arrangement to 
meet the emergencies arising out of the war, and was not to preju- 
dice the rights of either party under any existing contracts. This 
wire was to be the property of the American Tel. Co., with a right 
to remove it when the Lemmporary arrangement ceased, and it is now 
the property of the Western Union Co. | Dy the contract of Mareh 24th, 
1858, the Western Tel. Co. has the right LO put up a third wire on 
the Parkersburgh Branch at its own expense and the R. R. Co. 

is required to keep it in order, the Tel. Co. paying the 
278 cost). If this agreement had ever been executed by the 

R. R. Co. it would have expired long since by limitation, and 
it is to be regarded only as a parol agreement, and, so far as its pro- 
visions are still observed, they are terminable by either party on 
reasonable notice. It thus appears that the Western Union Tel. Co. 
owns all the existing lines of telegraph on the Balto. & Ohio RK. R. 
and Parkersburgh Branch. Over the main stem to Wheeling the 
franchise is to continue as long as the Western Tel. Co. exists as a 
telegraph Co. The language of the contract is, “ Do grant to said 
parties of the second part (Western Tel. Co.) a license, so long as the 
suid parties exist as a telegraph Co., to erect and maintain a /ine of 
magnet te leqraph Upon and within the limits of said road, provided 
that the position ot the ;OSLS and wires of the said telegraph ('o. shall 
be such as shall be approve d by the officers of said R. R. Co.” The 
words underscored clearly imply a right in the Tel. Co. to ereet addi- 
tional wires beyond those which are specifically provided for. 
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under any existing contracts. It provided in substance that ihe R. 
R. Co. should at its own expense put the poles on both the main 
and Parkersburgh lines in such order as would enable them to sup- 
port a new third wire, and to keep the lines of poles in fit order ‘to 

sustain the wires. -The ‘Tel. Co. was to furnish the new 
283 wire, which was to be its exclusive property, with right to re- 

move it at the expiration of the agreement and obligation to 
remove it at that time if required to do so by the R. R. Co. 

The whole of said lines of telegraph were to be placed under the 
care of a joint superintendent, to be paid equally by both parties. 
He was to put the existing two wires and their insulation in as good 
working order as their condition would permit, and the expense of 
this work and of keeping sald wires 1n repair during the war was 
to be borne jointly by the two parties. Each company was to have 
the exclusive use of one of the old wires (as provided in the con- 
tract of 1855), while the new wire was to be used jointly for through 
business, the R. R. having a preferential use of it after the Gov't, 
but not so as to exclude the Tel. Co. from a beneficial enjovment of 
it. The R. R. Co. was to distribute all materials, insulators, and 
wire for the new wire without charge, and was to render such assist- 
ance in putting it up, &e., as it could do without extra expense to 
itself. Any damages done by the enemy, whether to poles or wire, 
were to be repaired ‘ul joint expense, With reference to commercial 
business at R. R. ofhices, it was provided that whenever the Tel. Co. 
should find it expedient to employ a R. R. operator with the con- 
sent of the R. R. Co. for the transmission of military or commer- 
cial business they should either pay half his salary or turn over to 
the R. R. Co. half the receipts for that line of the business done by 

such operator. 
284 The Marietta & Cincinnati R. R.—The first contract was 
made between the Marietta and Cincinnati R. R. Co. and 
Amos Kendall and certain other persons associated together as the 
M. & C. Tel. Co. Nov. 10th, 1857; duration of contract, 30 years, 
and until expiration of one year’s notice thereafter. 

This contract was amended by another between the same parties, 
dated Aug. 3rd, 1859, since which there has been no formal modifi- 
cation of the relations of the R. R. and Tel. Co’s. The Western 
Union Tel. Co. acquired the line on the M. & C. R. R. by virtye (1) 
of an agreement between the Magnetic Tel. ('o.. the Western Tel. 
Co., and the M. & C. Tel. Co., dated sept. 22nd, 1857; (2) of a pur- 
chase of the M & C. line by the Western Tel. Co. by an issue of their 
own stock for it and an exchange of the stock of the Magnetic Co. 
for that of the Am. Tel. Co. and an absorption of the former into 
the latter; (3) of the lease and agreement between the Western Tel. 
Co. and the American Tel. Co. in 1859 (before referred to); (4) of 
the agreement between the Am. Tel. Co. and the Western Uniagn Te! 
with the M. & C. R. R. Co. (taken together) provide that the Tel. Co. 
Co. of June 12th, 1866 (also before referred to). The two contracts 
is to keep the two wires then constituting the line in good working 
order, each party contributing one-half the cost of material. The 
kh. R. Co., however, agrees to make temporary repairs, give notice of 
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breaks, and to render prompt assistance to keep the wires up and 
working. (Prior to August, 1867, the R. R. Co. purchased 
285 and put up a new wire for its own use, and upon its requisi- 
tion the Tel. Co. pac half the cost of it (under sec. 7 of the 
contract of 1857). The Tel. Co. has just put up a third wire for 
joint use of both Co’s, and it is now entitled to receive from the R. 
ht. Co. one-half the cost of it.) 

The R. R. Co. is entitled to all receipts for local business on their 
line, the Tel. Co. to all business which they may receive for points 
beyond the line of the road. The R. R. Co. is entitled to free ser- 
vice on the line of their road and to Baltimore and Wheeling. 

In point of fact the Western Union Co. is rendering a much larger 
free service than the contracts require. It is furnishing battery at 
Cincinnati and doing the commercial business over the line at that 
office without charge, although the R. R. receive the tolls. It is also 
furnishing free franks to the officers of the R. R. covering all terri- 
tory east of the Mississippi and north of Ohio rivers, including Louis- 
ville and St. Louis. The account of service rendered for the M. & 
C. Co. beyond the line of their road in 1868, 1869, and 1870 amounts 
to $25,570, of which a considerable part was performed in territory 
not open to the R. R. Co. under the contracts. 

I will not in this letter attempt to discuss the unsettled accounts 
between the two companies, further than to say that the large items 
of free service of which I have given you the figures should be con- 
sidered in the nature of a set-off to the balance which you have 
made up against us. You have been careful, I am told, to charge 

us with everything done or furnished by you beyond what 
286 you claim to be your contract obligations, and you cannot, 

of course, object to our charging you for excess of service 
above our obligations in like manner. 

| have thus placed before you the substance of the contracts by 
which the rights and obligations of our respective companies are 
determined. They are in terms more onerous upon you than we 
have been disposed to exact In practice, for the provisional arrangye- 
ments under which we are now working are In many respects more 
liberal towards you than we were called upon to make them. We 
ure now willing to modify these contracts so as to make them em- 
brace not only the Baltimore and Ohio and Marietta lines, but the 
other roads controlled by you, namely, the Central Ohio, Sandusky, 
Mansfield and Newark, Pittsburgh and Connellsville, and the new 
line which you are now building from Point of Rocks to Washing- 
ton. We propose the following as the main features of such a con- 
tract ; 

(1). The R. R. Co. is to give to the Tel. Co. the exclusive right of 
way. 

(2). Is to furnish office room, fuel, and light in R. R. stations where 
the Tel. Co. wishes to open othices. 

(3). Is to transport free all telegraph employees and materials used 
in constructing, reconstructing, and maintaining the lines. 

(4). Is to do all the labor of constructing and reconstructing the 
lines and keeping them in repair (the Tel. Co. furnishing all the 
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materials as hereinafter provide <d) under direction of a superintend- 
= “9 telegraph appointed and paid jointly. 
287 ) Is to do all commercial and pub lic business at R. RK. 
Pw and turn over the receipts monthly to the ‘Tel. Co. 
The te legr iph Col pany—— 
(1.) Is to furnish all materials, including poles, cross-arms, wire, 
oa ke ‘ts, We., for the construction, reconstruction, and maintenance 
of the telegraph lines On) all the different railroads above Churicr- 
ated : such lines to be of not less than two wires, one of which shall 
be for the exclusive use of the Rh. R. Co.: a third wire to be added, 
when the business requires it, for the joint use of both conlpanies, 
If more than three are needed the cost of additional wires shall be 
paid by the party requiring them. 

(2.) Is to furnish main battery at suitable points for operating all 
the lines: also local battery and instruments at the more important 
Re. Te. offices, which are to be hereafter designated and agreed Ol) | 
is to furnish blanks and stationery for commercial and public bust- 
Hess. 

(3.) Is to pay one-half the salary ofa superint ndent of telegraph. 

(4.) Is to assume an office and pay its operator when its commer: 
cial or paid business will make it self-sustaining; and, so long as 
one operator can do the business of both companies, will do the Kt. 
R. business at such oflices free. When more than one Is necessary 
the R. R. Co shall appoint and pay its own operator; all operators 
to belong to the general tele grap hh corps and, so far as applicable, 
LO obey: all rules and re eral; ations of the Tel. Co reli ating to tele ‘vray hh 

business. : 
288 (5.) All Rt. Rt. business of all the companies comprising the 

present net-work of the B. & O. system and enumerated at 
the head of this proposition is to be transmitted free over the lines 
of telegraph occupying said roads under the contract, and beyond 
the limits of such roads the Tel. Co. will transmit free over’ any of 
its lines in the U.S. business for the R. R. Co's to an amount not 
exceeding $900 a month, any excess to be paid for at half tariff 
rates. 

(6.) The contract shall extend and apply to branches of said roads, 
though not specially named, provided that not more than one wire 
need be erected on such branches so long as such wire will reason- 
ably accommodate the busine ss of bot} 1 COMDYM Ln1es. 

Duration of contract, 25 years, and to supersede all existing con- 
tracts. 

| trust you will give careful attention to the points of this letter, 
as it relates to existing rights and obligations, and if in any respect 
I have not correctly stated them I shall be glad to have the error 
pointed out. [ need not repeat that we are sincerely desirous of 
meeting the views of your company and fully understand the value 
of friendly and harmonious relations with you, and [ have no doubt 
you entertain the same feeling towards us. 1 beg especially to call 
your attention to the free service which we offer to you. By em- 
bracing the lines of all your roads within the limits of free territory 
and giving you 46,000 a year on any of our lines beyond these 
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limits I am persuaded we are giving you all that you need 
289 and that we shall seldom have occasion to call upon you to 
pry us half rates for an excess of business ubove these figures. 
| would suggest that the further negotiations between our two 
companies and arrangement of cle tulls of a contract should be \re- 
ferred, with power, to some othiecer of each COTMpPAny. | ain per- 
suaded that if | could have spent a few days in this manner with 
you all our differences might long ago have been satisfactorily set- 
tled. 
| am, dear sir, very respectfully and truly, yours, 
GEORGKE WALKER, 
Vice-President. 
200 kexuipir No. 16. 


Western Union Tececraru Company, 
New York, June 6th, 1871. 
John King, Jr., Esg., vice-pres't Baltimore & Olio K. R. Co. 
Dear Sin: Ine xp! ination of the date of the enclosed letter (April 
1) | bey Lo Say that the prolonged absence of Mr. Abel. the auditor 
of this COTMpany, who had taken a principal part 11) earier discus- 
S108 with your COmmpany, made it hecessary that | should coufer 
with him before completing it. Mr. Abel returned only a few days 
ago, and | have finished the letter as soon as it has been possible to 
do SO in conneclion with other duties. 
Very truly yours, GEORGE WALKER, 
| "ae Pre side ne. 


2h] Eexuipir No. 17. 


BALTIMORE AND Ono R. R. Co., 
. BALTIMORE, Aug. 16, 1871. 
Geo. Walker, Esq., vice-president Western Union ‘Tel. Co., New York, 
Deak Sir: Referring to vour communication of April Ist, | beg 
to respond that this COMpany does hot admit the conclusions stated 
1 regard Lo existing contract, anid declines to “ecepl your proposi- 
tion for a new arrangement, as we regard it as altogether unfair and 
illiberal to the railroad. We are quite willing, as suggested, to refer 
the questions ul issue to some otheers of each COMMpAahy, and have Lo 
reque =f threat you natne thie person LO represent your Interest. 
Very respectfully yours, JOIN KING, Jr., 
Lice- Preside yl. 
99 Eexuipir No. 18. 


Western Unton Terecrarun Company, 
NEW YORK. Aluqust LOth. IS/]. 
John I lige, I Pas sq : Vice-pr sident, baltimore, Ma. 

Dear Str: Tam in receipt of your letter of the 16th instant, ad- 
dressed to Mr. George Walker, late vice-president of this company, 
in reply to his letter to vou of April Ist last, and in reply beg lo say 
that although I regret your conclusion not to accept the proposition 
embraced in Mr. Walker's letter, and that vou should regard it un- 
fair and illiberal to the railroad company, yet we are quite willing 
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LO Carry oul the suger stions rad by Mr. Walker and accepted by 
you to refer thre (ue stion at issue between our respective companies 
to some ollie r of euch CONMPAany, and in) compliance with’ your re. 
quest | bey to name on part of this company George H. Muinford, 
OUP secrelary, and Genl Aason Stager, one of our reneral SUpPeCr- 
intendents. 

[ will be obliged if you will name the persons to represent your 
liters I ana ead \ Ise Tit 

Yours very truly, O. Hl. PALMER, 
Vice-President. 


4) Mexuipir No. 19. 


Danrimore & Onto Ramroap Co., 
Vick-VPRESIDENT S OFFICE, 

BALTIMORE, August 28th, 187] 
Divan Sin: Tam in reeetpt of your favor of 19th instant. Would 
IL hot byes Lye Lter to have but One representative from each COMMpany 

instead of two, as you suggest? [| prefer to have but one. 
Yours very respectfully, JOIN KING, Jr, 
| We - Pir side vf 


QO. TL. Palmer, Msq., vice-president W. U. Telegraph Co., New York 


34). exuipir No. 20. 


WerstTERN UNron TELEGRAPH COMPANY, 
NEW YORK, Sept mber 7th, US71. 
John King, Jr., Esq., vice-president B. & O. TK. it. 
Diak Sin: Referring to your favor of the 28th ult., [ beg to ask 
\\ Lie thas r youl COMPANY le Sir s that the questions ‘ul Issue be rele re (| 
to representatives from each company, with the understanding that 
if they avree their action is to be tr ated iis final, or whether they 
evotiate fora settlement, submitting the 
results to the authorities of each company for modification or ap- 
proval. An early answer will oblige 
Yours truly, O. Il. PALMER, 
Lice Preside vil 


are ex pected merely Lo } 


POS exuipir No. 21. 


BALTIMORE & Onto Rattroap Company, 
Vick-PRESIDENT’s OFFICE, 
BALTIMORE, September 14th, 1871. 
QO. Il. Palmer, Esq., V.-pres’t Western Union Telegraph Company, 
New York. 

Dear Str: Responding to your favor of 7th inst., I beg to state 
that the Daltimore and Olio lt. if Co. Is willing LO refer all cp ule ~ be 
tions at issue with the Western Union Telegraph Company to a 
commission, composed of a single representative from each com- 
pany, with the understanding that if they agree their action is to be 
treated iis final, ’ 

Yours very respeetfully, JOHN KING, Jr., 
Vice-President. 


, 
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92OG Exutpir No. 22. 


Western Unions Teiecraru Company, 
New York, September 30th, 1871 
John King, Esq., vice-president, Baltimore, Md. 

Dean Str: Referring to your letter of the 14th instant, I beg to 
say that this company names George Hart Mumford, its secretary, 
commissioner to represent the company for the purpose stated in 
your COMMUNICATION, 

Very respectfully, yours truly, O. Il. PALMER, 
| ice- President 
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kxuipir No. 25. 
BALTIMORE & Onto RAILROAD Company, 
Vick-PRESIDENT S OFFICE, 
DALTIMORE, October 5th, 187] 
() HI. Palmer, sq ; Vie -pres | Western Union Tel ('o.., Né W York 
city. 

Dear Str: | am in receipt of your favor of the 50th ultimo, and 
in reply bye cv to state that thie Baltimore and Olio Railroad ¢ ‘om- 
pany has appyuinted Mr. Wm. Keyser, 2nd vice-president, to repre- 
sent it for the purposes stated In my communication to you of the 
l4th September ultimo. 

Yours very respectfully, JOLIN KING, Jn, 
| Ue ° Py side vil 
208 exuipir No. 24. 


Western UNION Tenrecgrarn Company, 
NEW York, May 258th, 1875. 
John W. Crarrett, esq ; py sident Baltimore ana Olio Railroad (A).. 
Daltimore, Mad. 


Dear Str: Since our recent interviews in this city | have given 
such personal attention as I have been able to an investigation of 
the unsettled accounts between the Baltimore and Ohio and Western 
Union Companies. I have also re-examined the claborate and very 
carefully prepared brie { of the contract ana other relations between 
the LWwo companies submiitte 7 Lo you in IsS70) by Cr Orere Walker. lisa . 
thre hn one of the vice-presicd nts of thiis COMMpPany, ana whitle if SCCTIIS 
clear to me that a considerable allowance should be made us, in con- 
sideration of the large amount of free service rendered the B. & ©. 
('o. on Western Union hnes by yond the 1}. NW ©), road, have decided 
to give practical evidence of our desire to reestablish the relations 
between the two companies on a satisfactory basis, and to that end 
have directed that a remi tance of S15,000 be made to the treasurer 
of the B. & O. Co. on account of the pending claims. 

| take this opportunity to submit formally the proposition which 
[ suggested at our inter\ ew, Lhebinie ly, that the subject of the 
contract relations of the companies be referred to C.J. M. 
(iwinn, esq. the attorney ol the B. & O. Co. and also the 
attorney of the te legraph COMIpMNY, In respect to matters requiring 
professional attention in the State of Maryland. 
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| understood you to express the opinion that the Western Union 
Company had no rights on the Baltimore and Ohio road under the 
contracts with the Western Telegraph Company and the American 
Telegraph Company. I claim, on the other hand, that those con- 
tracts are still in force and binding upon the B. & O. and W. U. 
T. Co’s, and I propose to refer the matter to Mr. Gwinn for decision 
If you assent to this the further consideration of the claims of the 
13. and cP €- hay, with propricty, be postponed until il deelsion 
is rendered. 


I shall be pleas d to hear from you ol this subject at— arly Coll- 
venience, : 
Very respectfully, WILLIAM ORTON, President. 
500 lexuibir No, 25, 


— <)> 
§ +). 


JUNE 77TH, 1S 
William Orton, Esq., pres’t Western Union Telegraph Co., New 

York city. 

Dar Str: Your favor of the 20th ultimo addressed to president 
was duly received at this office. Before submitting your views to 
him in regard to arbitration I suggest that it would be better for 
your company to pay the whole amount which, by Superintendent's 
Davis's account, is due to this company. He reported on Septem- 
ber 50th, 1872, the Western Union Telegraph Company owed the 
Baltimore and.Ohio company $22,125.54, on account of which we 
have recently received S15,000. Ile adds that sinee that date there 
is a further small balance against your company. [ will be pleased 
to hear from you upon this subject. 

Yours very respectfully, JOUN KING, Jr., 
| 1Ce- iy side yl 


30] exuinir No. 26. 


Wesrenn Union Tenecrarn Company, 
New York, June 10th, 1875. 


Jolin King, Jr., esq., vice-president Baltimore & Ohio R. R. Co., Bal- 

timore, Md. 

Dear Str: Your letter of 7th instant, replying to mine of 20th 
ultimo, addressed to President Garrett, has been received. 

| note your suggestion that it would be better for the Western 
Union COTMpPany Lo pray the whole amount claimed by the Baltimore 
and Ohio company according to a statement rendered by Supt 
Davis; but as I do not admit that the Western Union company is 
justly liable for all the charges in that account, and as there are 
also counter-claims on our part more than suflicient to offset the 
balance, | por fer to enter Upon negotiations for a settlement of the 
matter Upon the present basis, trust. therefore, that the rhsatter 
will be laid before Mr. Garrett at an early day, and that my sug- 
gestion of a reference to Mr. Gwinn will be approved and. adopted. 

lam, very respectfully, 


WILLIAM ORTON, President 
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302 Exuipit No. 27. 


WerstTERN Unron TELEGRAPH Company, 
New York, December 13th, 1873. 


John W. Garrett, Esq., president Baltimore & Ohio Railroad Com- 
pany, Baltimore, Maryland. 

Dear Sir: At as early a day as practicable I will be pleased to 
have you rive personal and careful attention to the relations between 
your company and this. 

A recent inspection of the records of the free service which we 
have been performing for your company shows that more than 
$25,000 work of messages were sent by us on account of the B. & O. 
(‘o. during the last year off the line of the B. & O. road and branches. 
This 1s in addition to the very large use of our wires by your com- 
pany between stations on the line of your roads. The expehses of 
carrying on our business for several years past are about seventy 
per cent. of the gross r celpts. On this basis we have expended On 
your account over $17,000 in cash during the last year, besides the 
value of the service on the line of the roads. A slight inspection of 
the free mecssapyes returned here inclines me to believe that in many 
cases it Was unnecessary to use the telegraph at all, in many others 

much shorter messages would have sufficed, and in some 
305 instances the interests of your company would have been 
better promoted by using the malls. 

In the brief interviews which I have had the pleasure to have 
with you the impression was left upon my mind that you thought 
the telegraph company was receiving more than a just compensation 
for the service it was rendering to the B. & O. Co. I have long been 
convinced that you were mistaken in this regard and I now believe 
that it is only necessary for you to examine the subject carefully to 
reach the same conclusion 

Very respectfully, 


WILLIAM ORTON, President. 


iexnipnir No. 28. 
OcTroner 4rH, 1875. 
Thos. T. Kekert, l’sq., president Atlantic & Pacifie Tel. Co.., New 

York. 

Dear Str: As I promised you, I conferred with the president on 
2nd inst. in regard to the proposed arrangement with your company. 
lle directs me to say that in his conference with you you promised 
to send him a copy of your contract with Penn’a Road, which he 
has not received, and which he desires to examine before he can 

decide the question. 


304 [ can repeat now what I told you in New York, that the 
new form of contract with the Central Ohio will not be satis- 
factory. 
Yours very truly, 
(S'g’d) JOUN KING, Jr., 


: | ice- President. 
21—3 3! 
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Exuipir No. 29. 


WesTERN UNION TELEGRAPH CoMPANy. 
New York, February 4th, 1876. 


John King, Jr., Esq., vice-president, &e., Baltimore, Md. 


Dear Sir: The sub committee, consisting of Messrs. Morgan, 
Schell, and Durkee, whom you met here on Tuesday last, reported 
the result of the conference, including the proposition submitted by 
you, toa full meeting of our executive committee, held subsequently. 

After careful consideration of the matter, [ was instructed to ad- 
vise you that, while our committee recognize the desirability of re- 
organizing the relations between the Baltimore and Ohio and the 
Western Union Companies, so as to more completely adapt them to 
the great changes which have taken place in both the railroad and 
the telegraph business since the contracts now in force between the 
LWwo companies were negotiated, they do not consider the proposition 
submitted by you one that can be accepted or, indeed, seriously Cli- 

tertained. 
30D The obligations of our respective companies, each to the 

other, are set forth in several contracts duly executed by the 
companies or by their predecessors, and whatever a fair construction 
of these contracts will show to be due by the Western Union Co. to 
the B. & O. we desire and are ready Lo pay ; and, in the event of disa- 
vreement, either as to the meaning of the contract or as to the facts 
to which they may apply, we are willing to refer the difference to 
competent and disinterested arbitration. We are also ready to take 
up the subject of the relations of the two companies and to negotiate 
for such modifications of the existing contracts and the substi- 
tution of only one for the considerable number now in force as shall 
be found mutually satisfactory; but we have no doubt whatever as 
to the validity and binding force of the unexpired contracts under 
which the companies have been working heretofore. 


Very respectfully, WILLIAM.-ORTON, President 


806 kxuipir No. 30. 


Western Unton TeLecraru Company, 
New York, February 12, 1877. 


John W. Garrett, Esq., president, or John King, Jr., Esq., vice-presi- 
dent, Baltimore and Ohio Railroad Co., Baltimore, Md. 


Sir: Take notice that the contracts under which lines of telegraph 
are worked by us on the line and branches of the road of your com- 
pany are in full foree and operation, and that your company and 
those interfering with said lines of telegraph will be held responsi- 
ble for all violations of said contract or any right secured thereby. 

Very respectfully, WILLIAM ORTON, Preside nt. 


THE BALTIMORE & OHIO RAILROAD CO. 163 


SUT kexuipir No. 30. 


BALTIMORE AND Onto RAILROAD ComMPANY. 
Orrice OF THE Vicr-PREs’T, 
BALTIMORE, March 11th, 1876. 


Wm. Orton, Esq., president Western Union Tel. Co., New York. 


Dear Sir: I beg to acknowledge receipt of your communication 
of Ith ult., declining the proposition made by nie on behalf of the 
Baltimore and Ohio Railroad Company to the committee of your 
board for the settlement of all unadjusted matters between the two 
companics to January Ist, 1876, and for the operation of the tele- 
graph line upon the Baltimore and Ohio Road and branches from 
that date. 

It isto be regretted that your company refused to adjust the ex- 
isting difference upon the basis proposed, which, in our judgment, 
is eminently fair and liberal; and, as it has doubtless done so with- 
out full knowledge of the facts relating to this subject, I propose to 
state them. 

The very imperfect manner in which the accounts between the 
two companies have been kept by the superintendents appointed 
from time to time has caused great delay and some difficulty in se- 
curing data in such form as would be satisfactory, but a patient ex- 
amination of all the material at hand has developed; that during 

the period embraced from 1854 to the close of 1875 the Bal- 
308 timore and Ohio Company has expended upon the line be- 

tween Baltimore and the Ohio river the enormous sum of 
S1.011,567.43. 

The expenditures for the year 1854 were $2,806.58, and in the 
vear 1875 were $68,636.97. Admitting that with a largely increased 
business of the railroad during this period of 21 years increased ex- 
penses were necessary, no candid person possessed with knowledge 
of the subject will assert that this vast increase was from this cause 
alone. It must be acknowledged that it was largely the result of 
extravagance upon the part of the joint superintendents, who were 
always under the influence, and indeed under the control, of the 
telegraph company, and who seemed to neglect no opportunity to 
increas: and multiply in every conceivable form facilities and ar- 
rangements to the end that the business of the — might be benefited 
regardless of costs to the railroad company. 

It is not In our power to show the revenue to the telegraph colm- 
pany from business originating upon the line of the Baltimore and 
Ohio road during the period referred to, but from 1862 to 1875 it 
amounted to $332,769.09. The “through business,” so called, was 
ereatly more for the reason that the telegraph company used the 
Baltimore and Ohio Company’s lines, not only for the messages be- 
tween Baltimore, Washington, and the West, but from Philadelphia, 
New York, Boston, and the South as well, and it is within bounds 
to state that during these 21 years the revenue of the telegraph com- 
pany from this source exceetetd $1,009,000. 
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vUY The expenses which the telegraph company has incurred 

In connection with this business are known only to the offi- 
cers of that company, but it is quite certain that they have been in 
proportion very insignificant to the amount expended by the rail- 
road company. On the contrary, the receipts of the railroad com- 
pany from telegraph business have reached only the paltry sum of 
$15,000, reluctantly paid by the telegraph company, and $21,544.56, 
which the telegraph company accounts, as kept by their officers, 
show is due to the railroad company, but which is withheld for 
some reason so far unexplained to the managers of the railroad com- 
pany. Ina word, the telegraph company has enjoved for many 
years with great profit all the rights and privileges which were In 
the power of the railroad COMMpany to confer, leaving the railroad 
company to pay almost the entire expense. 

The present oflicers of your company know quite well, as do their 
predecessors, that these complaints are not of recent origin, but that 
for many years the railroad company has urged the unfairness of 
the so-called * contracts.” lt has appealed to the sense of right and 
fair dealing of the telegraph company’s officers again and again, 
but without avail. ‘The same system which has ruled heretofore 
continues until this day, when it is absolutely unbearable and must 
cease. ‘These so-called “ contracts” are illegal in their nature, and 
unfair and oppressive to the railroad company, and have from their 

ortgin been violated in every important particular by the par- 
olO ties under whom claims of rights are made, Many of these 

violations involving gross frauds against the railroad com- 
pany. 

We propose Now to make a final effort to settle the praist and pro- 
vide for the future, and for this purpose reiterate our proposition, 
which 1s as follows: 


The telegraph company to pay $200,000 in settlement of all claims 
to Jan. Ist, 1876, and as to business after that date the telegraph 
Company Lo pry all the eCXpenses of operators and for the Lrabsaction 
of eenera | business and to have all the receipts from commercial 
business, and the Baltimore and Ohio company to pay one-half of 
the expenses of maintenance of the polls and wires. 

We beg you will at once advise us your decision, that we nay 
adopt such measures, in the event of our proposition being declined, 
as will properly and permanently protect our interests under the cir- 
cumstances, 

Very respectfully yours, JOHN KING, Jr., 
lice -Pr side nt, 


MrmoranpumM.—Exhibit No. 31) is the same as Complainant’s 
Exhibit EK, filed with the bill, on page $7 of this record. 
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S11 Exuipir No. 32. 


This agreement, made and entered into this first 
day of November, one thousand elelit hundred 
and sixty-four, by and be Lween the baltimore and 
Ohio Railroad Co. and the American Telegraph 
Co., chartered by the State of New Jersey, wit- 
nesseth : 

Ist. This agreement shall not prejudice the 
rights of either party under any existing contracts 
between the Baltimore and Olto Railroad Co. 
and the Western Ti legraph ('o. or other telegraph 
com panies, but shall be de med il temporary 
arrangement to meet the emergencies arising out 
of the war. 

2d. The Baltimore and Ohio Railroad Co. will 
Immediately proceed, it its OWT} CX PCnse, Lo place 
the telegraph pole S along the lines from Baltimore 
to Parkersburgh and Wheeling in such order as 
will enable them to carry a new third wire, and 
continue to keep these lines of poles in fit order 
to sustain the wires. 

sd. The American Telegraph Co. will imme- 
diately furnish and put Ul}, at its own CXpchise, a 
new galvanized wire and insulation from DBaltt- 
more to Parkersburgh; this wire and insulation 
to be the property of the American Telegraph C'o., 
and in) CUSC of cessation of this Lem porary arraige- 
ment the American Telegraph Co. may at its 
pleasure remove the said new wire and insulation 
from the poles, and the Baltimore and Ohio Rail- 
road ('o. may at its pleasure, upon cessation ol 
this arrangement, order said new wire to be re- 
moved from the poles. 

Ith. The whole line ol telegraph from Balti- 

more to Wheeling and Parkersburgh shall 
312 ~=be at once placed under the superintend. 

ence of il competent ana experienced tele- 
graph superintendent, who shall be appointed and 
paid by the railroad company, but shall be accept- 
able to the telegraph company. 

The expense of the salary of said superintend- 
ent shall be borne jointly by the railroad and tele- 
graph companies, the latter handing over its por- 
tion to the railroad company 

Sth. The said superintendent shall at once pro- 
ceed to put the two present wires and their insu- 
lation in as good working order as their condition 
will permit. 

The expense of repairing and refitting the pres- 


ent wires and insulation and of replacing defective 
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wire and of keeping said wires and insulation in 
repair during the war shall be borne jointly by 
the railroad and telegraph cOnipahiles, 


Each party to have ex Oth. Of the whole-line the railroad company 
d wire tobe used as a Shall have the exclusive use of one wire and the 
ee telegraph COMMpany shall have the exclusive us 


of one wire. ‘The new wire shall be used as a 
through wire and jointly, the railroad business 
having prec dence, xcept over Government busi- 
ness; but said railroad business on the joint wire 
shall not be extended to an amount which will 
exclude the telegraph company from the use of 
said wire, 
the Pog Beggs gyro oe 7th. The material, insulation, and wire 
" sail | to for the third wire 1s to be distributed by 
nee as it can without the railroad company without charge to the tele- 
graph company, and such other assistance ren- 
dered as can be given by the railroad company 
without extra expense to itself. 
RR. Co. have right to Sth. From Grafton to Wheeling the railroad 
both wires hetween Company shall have the right to send its business 


we eccegge Paani 8 on either or both wires whenever necessary, It 
exclude Tel being understood that the same limit in amount 
will exist as mentioned in section 6th. 

In case of injury tothe OI 4 9th. Whenever injury is done to the 
thre exponee of fepaits tu telegraph by the enemy the expense of re- 
ee pairing the damage, whether to poles or wires, 
shall be borne jointly by the railroad and _ tele- 

graph companies. 
ee ret. Sn ate an lOth. Whenever the telegraph company shall 
tn mmereial busi: find if expedient to use an operator in the em- 
e i sen Ant ope plovment.of the railroad company, with its con- 
. oh Cy one-hall ree sent, for the transaction of military or commercial 


business, the telegraph COM pany shall, “al its ()})- 
tion, either pay one-half of the salary of that 
operator Or pay Over LO the railroad COlIpPAny 
one-half of the receipts for this line of the busi- 
ness transacted by such operator. 

ln witness whereof the parties hereto have 
caused these presents to be signed by their pProp- 
erly authorized officers, respectively, and their 
corporate seals to be affixed the day and year first 
above written. 

AMERICAN TELEGRAPH CQO., 
By k. Ss. SANFORD, President. 
Attest: C. LIVINGSTON, 
Sec'y a. 7 t- 


The words “and the telegraph Co. shall have 
the exclusive use of one wire” were interlined in 
the sixth section before execution. 
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o15 Exurpit No. 33. 


M did. Ne ip Wire. Baltimore to Curnelbre rland. 


In 1871-2 a new No. 8 gauge wire was put up from Baltimore to 
Cumberland. 
The work was commenced in 1871, the expenditure that year 


being— 


Baltimore to Point of Rocks... _.-- .. Saw 


ee TORE te o4 
LL AA SE aa Vaan oe 


In 1872 the expenditure was for transportation not pre- 
viously estimated for— 


Baltimore to Point of Roeks Re ee OO AIM mp ORO Rena Ey Ss ZU 
Point of Rocks to Cumberland Seon olen oye uner Gener eae F<! ISS 67 
Total cost of Sy WO os eek sii cite s SO O44 DO 


as per reports of the work made by the then joint sup’t of telegraph ; 
copies of the reports attached. 

A. 
O16 Completion of Work 


istimate for construction No. | 1S71, between Baltimore, Md., and 
Point of Rocks, Md., on Balto. and Ohio R. R., 69 miles. 


Materials used and cost: 


iif | p= 2. wre 2° eee eee 

2,500 insulators, bracket and glass pattern, at--- - 0 00 

ee ee ie ee Oe Lk... woe cnehi oe 8S gs 

300 Ibs. spikes, at | wun tien ceiling einiaaaiaal 14 25 
Other materials, viz: 

[BS Testes BOR Cho nccnnnn comnenueies am 91 87 

ee eh, a eniinses ee = cspiniiuaias h 75 

Wetted week of enateriol i i 82 760 15 

Clee OF , Ee cc occ puncnsetienseneeneeea lol 10 

$3,226 34 

ice cmmes om tne 3.143 25 

I SS3 09 


December 3lst, S71. 
A. G. DANIS, - 
Supt LOth District. 


Dated N. Y., Dee. 51st, 1871. 


THOMAS T. ECKERT, 
Cleneral Sup't keaste Tv Division. 
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317 Completion of Work. 


Estimate for construction No. 2, 1871, between Cumberland, Md., 
and Point of Rocks, Md.. on Balto. and Ohio R. R., 109 miles. 


Materials used and cost: 


110 miles No. 8 wire, 43.968 lIbs., at ....-.- Pe Mr 83.445 50 
3.850 insulators. screw-glass patiern, at .....- a a2, YD 
I a VO4 OV 
eee en et a i i ss nsciseis edema ie lot OO 
1,300 lbs. spikes, at.—-- | os scenic diniinte ens ape diap ieee eden nella ieee aes 5S 50 


( ther materials. VIZ 


7.700 small pins, locust & oak. at Le ee ae Se a eT se) PSS Of 

895 Ibs. paint, 871.60; 44.44 gal. ol, SBS.19, at 7 109 79 

Tot; cost of mate risk cies clei a si hem sane S5.0S7 I} 
ee ge Oe eee Rone S1TO048 60 
lreight ts ; | eee nae 40 ol 

1125 9] 

aes a 

Amount of estimate ._- re —s ee ee 6.0907 55 

Diflerence | re ee anieene i nae oe S113 79 


Dee. olst, 1S71. 
A. G. DAVIS, 
Supe LO¢h Distriet 


Remarks by the general sup't.—Excess owing to difference in cost 
of wire. | 


Dated N. Y., Dee. oist, 1871. 


_— 


THOS. J. ECKERT, 
(ye neral Supt east ri Di ISON. 
SIS IS72. 
(Completion of Work. 
Kistimate for construction No. 2, 1872. between Point of Rocks and 
baltimore, on Balto. and Ohio R. R.. 70 miles. Finished SoOth 
day of Nov., 1S72. 


lreight, $58.20 SSS 20 


— — we +. ee = —_—_——— =e ee 


Amount of estimate oe 3 me ea 


Difference ___- ‘i lel cas ; iene 
Dee. 26th, 1S72. 
A.G. DAVIS, 
Supt 10th District. 
Dated N. Y., Dee. 80th, 1872. 
THOMAS J. ECKERT, 


General Supt astern Division. 
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1872. 


Completion of Work. 


Kstimate for construction No. 1, 1872, between Cumberland and 
Point of Rocks, on Balto. and Ohio R. R.. 110 miles. 


, is i aes tie cil liaise .. $138 67 
. S13S 67 
Amount of estimate siamese te: nts muita age ee ISS 67 
Difference. RNS eee a IG a ee 
Dee. 26th, 1S; 2. 
A. G.. DAVIS, 
Supt LOth District. 
| Dated N. Y.. Dee. 50th, 1S72. 
THOMAS T. ECKERT, 
General Supt Kastern Division. 
ol? Notice to Defendant. Filed with Commissioner Nov. 14th, 18S2. 
In the Cireuit Court of United States. In Equity. 
Western Union TELEGRAPH COMPANY 
. is, ; 
BALTIMORE AND Onto RaAILroAp CoMPANY. 
- * 
To the Baltimore and Ohio Railroad Company: 
Notice Is hie rebv olVe nm vou to produce before the commissioner, 
Frederick W. Whitridge, 52 Park Place, New York, on Tuesday, 
Nove rib r | ith, or Wednesday, Novem ber th. or Thursday, No- 
vember LGth. thie original of the account rendered by the Western 
Union Telegraph Company to the Baltimore and Ohio Railroad 
Company, showing the credits and debits to which each company 
Wis ¢ ntitled to on account of telegraph business and services, NC., 
up to Jum S0th, IS70, being the original of the account referred to 
in the eighteenth paragraph of the bill of complaint in this case as 
so rendered, and being the original of Exhibit E, filed with said com- 
q plainant s bill. 
Nov. 15th, 1SS2 
: se C.J. M. GWINN, 


Sol. for Complainant. 


Services copy admitted 


JOHN K. COWEN, 
For Deft. 
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ny () Notice lo De fe ndant. hiled il ith Commissioner Nov. ] bth. ISS? 


In the Cireuit Court of the United States for the District of 
Maryland. 


WesTern Unron TELEGRAPH COMPANY 


BALTIMORE AND Onto RAILROAD COMPANY 


‘To the Baltimore and (lio Railroad Company 

Per wer 2nd per eggs sever vomdingbnent ere 0 W. 
W hitrie Ige, of New York, commissioner appointed to take testimony 
it) the fore eolng Cause OT) the d: Ly ay porte “| or to be ‘Ly itarer tec by 
him for tuking testimony therein, the originals of the letters or com 
munications addressed by the persons heremmafter named to the 
p rsons heremmafter Pliitile | il the dates hereinafter named—that 1G 


LO Say: 
Dates. lt rom— i 
September ea LS6] Marshall Leflerts acacia Jolin Wf rarre UL, por S |[ 
13. WO) 
April ), 1864) Ik. S. Sanford, pres’'t John King, Jr., au- 
Am. Tel. Co. ditor B. & O. 
November 11, 18644 I Ditto. 
January 1, 1865 (“ieee a rett, pres’t 
B&O 
July 26, 1869 | Thomas T. Eckert,gen. John King, Jr. V. P 
sup. W.U. Tel. Co. : 
()ctober L. 1S69 | Thomas T. Eekert _--. John King, Jt fee 
December 28, 1870 | George Walker, V.P. Do 
April 1, 1S71 Do. | Do. 
June 6,187] Do. Do. 
O21 Aug. 19,187] | . H. Palmer, V. P. ..| John King, Jr., V. P 
sept. 74,1871 | Do ; Deo. 
September dU, 1ST] | Do. : Do. 
May 28, 1873 | William Orton, pres’t-- John W. Garrett, pres’t 
June 10, 1873 | Do. _.' Jolin King, Jr.. vice- 
oa 
December 15, 1873 | Do. John W. Garret tt, pres't 
February L, 1876 Do. .. John King, Jr., vice- 
pres t. 
February 12, 1877 Do. -. John W. Garrett, pres’t 
or John King, Jr., 
¥.e. . 
Yours respectfully, CHAS. J. M. GWINN. 


Solacitor for Compl t, Western Union ; leyraph Company. 


aa 


‘ 
‘ 
~ 
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Service of thi notice Ol wh) ch) the within IS il COpy admiutt d this 
Sth day of November, 1882 WM. F. FRICK, 
Solicitor for De f’t. 


o21} éigreement as to i, ” Le) f luken in Neu bork. Filed Lat Dec.. 


In the Circuit Court of the United States for the District of Mary- 
land In equity. 
Tue WersrTern Unton TELEGRAPH COMPANY 
's. 
Tue BALTIMORE AND Onto RAILROAD COMPANY. 


It is agreed in this cause that the oral evidence and decums hntary 
proof taken and returned therein by Frederick W. Whitridge, ap- 
pulnted commissioner for said purpose, shall be, subject to the ex- 
exceptions to particular questions, answers, and documentary proofs 
niaking parts thereof or referred to therein noted in the course of 
the taking thereof or LO by it reafter noted, evidence in this COUSC, 
and shall be deemed to have been duly taken and returned by the 
said Frederick W. Whitridge, as an examiner duly and specially 
appointed for the said purpose, in the same manner and to as full 
an extent as if the said Frederick W. W hitridge had been by said 
commission or by the order of this court specially appointed an 
examiner to take and had taken said evidenec orally In and by the 
order of said court. under the rule or rules of the Supreme Court of 
the United States appli ible thereto. 

C. J. M. GWINN, 
Nol. for Compl't. 
W. F. FRICK, 
For Def't. 


54 B Agr ment and Order Apporating G. Morris Bond Special [x- 


In the Cireuit (‘court of thre lL nited States for the District of Mary- 
land. In Equity 


Tne Western Unrton TELEGRAPH COMPANY 


BALTIMORE AND Onto RarILtroap ComMPANY. 


It is agers ed in this cause that the commission heretofore issued to 
G. Morris Bond, of the city of Baltimore, to take testimony therein 
be revoked, and that it shall be ordered by the court on the filing 
of this agreement (which shall be deemed a motion of the complain- 
ant for said PUPpPOse ) that G. Morris Bond, of Baltimore city, shall 
be LpPPOTTL LE da special examiner In said cause to take orally, under 
the rules of the Suprem Court of the United States applicable 
thereto, the depositions of any witnesses to be offered on the part of 
the complainant or defendant 

C. J. M. GWINN, 
Sol. for Compli. 
WM. F. FRICK, 
Sol. for Def't. 


172 THE WESTERN UNION TELEGRAPIL CO. Vs. 


In the Circuit Court of the United States for the District of Mary- 
land. In Equity. 


The above agreement and motion for the appointment of a 

special examiner having been considered, it is hereby or- 

321} dered, this first day of December, 1582, that G. Morris Bond 

be, and hereby is, appointed special examiner in the above 

cause to take the depositions of any witnesses on behalf of the com- 

plainant, and that the COMMISSION heretofore Issued Lo the said (i. 

Morris Bond to take testimony in said cause be, and is hereby, re- 
voked. 

THOS. J. MORRIS, Judge. 


Complainant's Zestimony. 


oe Depositions andexhibits taken before G. Morris Bond, special 
examiner. Filed 14th March, 18853. 


[In the Cireuit Court of the United States for the District of Mary- 
land. In Equity. 
Tue Western Unton TeELecgraru Company 
rersius 


THe BALTIMORE & Onto RAILROAD COMPANY. 


[n pursuance of an agreement hereunto annexed and an order 
of the circuit court of the United States for the District of Mary- 
land, sitting in equity, passed therein on the first day of December, 
in the year 1882, appointing me special examiner to take the depo- 
sitions of any witnesses on behalf of the complainant, I, George 
Morris Bond, special examiner in said order named, in virtue thereof 
and in pursuance of the request and agreement of the respective 
parties, through their counsel, as to such time and place of meeting, 
met, at my office, No. 40 Lexington street, in the city of Baltimore 
and State of Maryland, on the fifth day of December, 1852, the 
complainant, being at said time and place represented by Charles J. 
M. Gwinn, and the defendant, by William F. Frick, Esquires, and 
an agreement having been first entered into between the respective 
parties that the signatures of the several deponents to said deposi- 

tions should be waived and dispensed with if not appended 
325 thereunto, I then and there proceeded to take the following 
depositions on behalf of the complainant—that is to say: 


Augustus G. Davis, a witness of lawful age produced on behalf of 
the complainant, being first duly sworn on the Holy Evangely of 
Almighty God to the following interrogatories to him on that be- 
half propounded, makes oath, deposeth, and saith as follows—that is 
to say: 
324 Avueustus G. Davis, called for complainant, sworn. 

1 Q. What is your age, residence, and occupation ? 

A. Lam 48 years old; I reside at No. 429 Madison avenue, and 
am president of the Telephone Exchange Company of Baltimore. 


Ba a ee SO iin. > sae 


Se lll a Sec, 
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2Q. Do you know the parties to this suit? 
A. | a , 
3 “te, lt: what service were you prior to your present oce upation ? 
In the service of the Baltimore and Ohio Railroad Company 
fe the Western Union Telegraph Company. 
{(). In what years ? 
Krom 1864 to 1875. 
2 Q. To what time in 1875 were you in such service ? 
A. February, 1875 
OQ. You Say that you were in the service of the Baltimore and 
Ohio Railroad Company and the Western Union Telegraph Com- 
pany. What could you mean by being in the service of these two 
companies ¢ 
A. I was the joint superintendent for the two companies. 
7 Q. What did you superintend as such joint superintendent ? 
The construction and maintenance of their telegraph systems. 
8 Q. Of the telegraph systems of both companies ? 
A. Yes. 
325 9 @. What were those telegraph systems at the time? 
A. Lines of telegraph extendtig over the Baltimore and 
Ohio railroad and Marietta and Cincinnati railroad. 
10 Q. Have you any knowledge of the circumstances under which 
those lines of telegr: ap th to which you refer came into existence ? 
A. No personal knowledge, except from contracts which I saw. 
11 QQ. Will vou be kind enough to look at Complainant’s Exhibit 
of te how shown you, and Sil) whether or not itis one of the con- 
tracts to which you refer? 


. 


(Objected to as decidedly leading and the paper shown is also 
only a copy.) 
It is. 
12 Q. To what extent were you familiar with the contract of which 
you have spoken ” 
A. From reading and copying the same and being required to be 
familiar with the contract. 
| » (). Had the said contract ever been made a subject of conver- 
sation between vourself and the president of the Baltimore and 
Ohio Railroad Company or the vice-president of said company t 
A. Yes, sir. 
l4 (). Do you know whether said contract, dated the 18th day of 
June, 1853, was ever submitted to them or either of them for any pur- 
pose ; and, if so, for what purpose and by whom ? 
326 A. It is pretty hard to remember that. 
15 Q. Do you know of any other contract between the Bal- 
timore and Ohio Railroad Company and the Western Telegraph 
Company other than the contract of June Sth, 1853, to which your 


‘attention las just been called ? 


A. There was a supplementary contract of 1858, I think, with the 
+42 ree ‘ : | , +e) . > 
Western Pelegraph Company, and another of 1863 or 1864 with 
the American Telegraph Company. 

16 QQ. Will you be kind enough to look at the paper marked Com- 
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plainant’s Exhibit “ B,” now shown to you, and state whether you 
have any knowledge of the contract or agreement therein referred 
to ¢ : 

ee have the same knowledge as [ had of exhibit yl Oy 

17 @. Do you know whether the lines of telegraph upon the line 
of the Baltimore and Ohio Railroad Company between Baltimore 
and Wheeling were built under the contract of June Sth, 1853, 
made between the Western Telegraph Company and the Baltimore 
and Ohio Railroad Company, and under the contract dated the 12th 
of September, LSow., between the Saline parties 4 | mean the lines 
of tel graph stand Ing Ont he sid rail road eLweelh Balt more and 
Wheeling at the time when you were such joint superintendent. 


(Counsel for defendant cautions the witness that he must speak 
only of his own personal knowledge.) 


A. I do not know who constructed the lines referred to; 
327 =the reconstruction of those lines was done under my super- 
Vision and in accordance with those two contracts. 

IS (). When did you reconstruct the said lines ? 

A. Between 1864 and 1866. 1 was reconstructing during the 
latter part of [S64, 1865, and a portion of L S66. 

1) (). Do you say that your work of reconstruction was conducted 
under the two contraets of June 1Sth, 1853, and Sept. 12th, 1855, to 
which you have referred ? 

A. No, sir; not only under those two contracts. 

20 @. Under what, then ? 

A. There was a contract made in 1864, under which contract the 
reconstruction was done. 

21 QQ. In part or in whole, do you mean ? 

A. In part. 

a os 


Do you know whether the paper of which you speak as the 


contract of 1864 was ever executed by the Baltimore and Ohio Rail- 
road Company ? 

A. : was not, unless since I left the service. 

25 (. Were you called upon to make up, in your capacity as su- 
sateshaailands al thee telegvachs Venae-aactins tone aan ie 
Ohio Railroad Company, or in any other capacity, an account show- 
ing the indebtedness either of the Baltimore and Ohio Railroad 

Company or of the telegraph company because of the use or 
328 construction of such lines of telegraph; and, if so, about 
what time ? 

A. [ was very frequently called upon for such reports, and mad 
regular annual reports. 

24. Between what years? 

A. e to 1S74. 

20 Q. To whom were such reports made? 
A. To the president and vice-president of the Baltimore and Olio 
Railroak Company and to the preside nt of the telegr: aph company. 

26 Q. To what te legraph company did you make your first report ” 

A. The American Telegraph Company of New Jersey. 


/ 
Ql] ee NI 0 I o 


a 


Wee... 
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27 Q. How long did you continue to make your reports to that 
company? 

A. Until the consolidation of the Western Union and the Ameri- 
can Telegraph Companies. 

25 (). Do you recollect about what year that consolidation took 
place, as you term it? 

A. I do not remember. 

20. Q. To what company did you make your reports after that 
event? 

A. The Western Union Telegraph Company. 

30 Q. To whom, during the time that you were such joint super- 

intendent of the lines of telegraph on the Baltimore and 
329 Ohio railroad between Baltimore and Wheeling was the 

money received for the transmission over such lines of tele- 
graph paid? 

A. To the telegraph company. 

31 Q. To what telegraph company ? 

A. First the American Telegraph Company, during its time, and 
afterwards to the Western Union Telegraph Company. 

32 Q. Were such payments made with the knowledge of the 
officers of the Baltimore and Ohio Railroad Company ? 

A. They were, most assuredly. 

330 Q. Have you any knowledge of any account having been 
stated of the indebtedness either of the Western Union Telegraph 
Company to the Baltimore and Ohio Railroad Company or of the 
Baltimore and Ohio Railroad Company to the Western Union Tele- 
graph Company, arising out of the lines of telegraph on the line 
of the Baltimore and Ohio Railroad Company to a period in the 
vear 1870? 
~ A. There was always more or less balance due to the one or the 
other company shown on my regular annual reports. In the year 
1S7O0 there Was a considerable balance due the Baltimore and Ohio 
Railroad Company. The vice-president of the Baltimore and Ohio 
Railroad Company requested me to call upon the Western Union 
Telegraph Company for this balance, and I did so, and a remittance 
was made to me. 

34 Q. Did you know how it came about that the existence 

$30 of such indebtedness to the Baltimore and Ohio Railroad 

Company was ascertained—by what account or what form of 
accounting ? 

A. by one of my reguiar statements presented to the auditor. 

35 Q. Now, please look at the papers marked Complainant’s Ex- 
hibit M (filed with the commissioner), accom panied by tables A, I, 
C, D, E, F, and G (also filed with the commissioner), and state what 
knowledge you have of the history of said papers. 

A. These papers were gotten up by myself from data kept in my 
office as joint superintendent of the lines of telegraph already refer- 
red to. 

36 Q. Under what circumstances were they prepared ? 

A. In regular course of business. 
37 Q. Who aided in their preparation ? 
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A. The master of roads of the Baltimore and Ohio Railroad Com- 
pany, who kept all the accounts relating to the repairs of the tele- 
graph, and the master of transportation, who kept the account of the 
operating expenses, and the auditor of said company. 

oo (). Did any one else ald in making up these accounts ? 

A. No one but my own clerks and the auditor of the Baltimore 
and Ohio Railroad Company. 

or) (). rom what data did you say these accounts and tables were 
made up? 

A. I can’t tell you from what data prior to 1864, as it was an 
ool account brought forward to the time that I took charge; | 
extended it on to 1870. 

10 Q. From what data was the account made up after you took 
charge in 1864? 

A. From the books of the Baltimore and Ohio Railroad Company 
and the books of the Western Union Telegraph Company. 

L1 (). Did any other officer connected with the Baltimore and ¢ iio 
Railroad Company, except those you have named, take part with you 
n making these tables? 

A. I think IT have named them all. 

42 Q. Who was the auditor of the Baltimore and Ohio railroad to 
whom you referred as having aided you in working up said account 
and tables ? 

A. Mr. 8. H. Dunan. 

43 Q. Who was the master of transportation towhom you refer as 
having aided you in this work ? 

A. Prescott Smith and John L. Wilson were two of the masters of 
transportation, to whom I have referred, and John L. Wilson was 
also the master of the road, to whom I referred to. 

lt Q. What papers, or agreements, or contracts, if any, were used 
by you In making uy) the account and tables filed with the commis- 
sioner to which your attention has been just called ? 

A. The contracts of 1853 and 1855 between the Western Telegraph 
Company and the Baltimore and Ohio Railroad Company whieh 

are filed with the bill of complaint in this case, and the con- 

535 Pe tract of 1S64. 
> Q. When you referred to the contract of 1864, you refer, 
I Suppose, to the contract which was signed by ky. S. Sanford as 
president of the American Telegraph Company, but which was not 
executed on the parr of the Baltimore and Ohio Railroad Company ? 


(4 biected LO by def ndant’s counsel, as the witness Is not COM pe- 
tent to speak of the contents of cit) alli ced pRLper hot produce dd.) 

A. I do. 

li QQ. T will ask you again, more generally, what contracl of IS64 
did you refer to? 


(( bjected to by defendant’s counsel.) 


A. The contraet which was agreed to between President Gsarrett 
and Mr. Sanford, in my presence, and under which T operated. 


JOO = nem IR ew 
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17 Q. Was that contract, so stated by vou to have been made in 
your presence, subsequently reduced to writing t 

A. It was. 

iS @. Do you know whether the said writing was ever executed 
by either the Baltimore and Ohio Railroad Company or by the 
American Telegraph Company, or by both? 

A. It was executed by the American Telegraph Company, but 
not by the Baltimore and Ohio Railroad Company, during my ad- 

ministration. 
oe 49 Q. The account, however, marked Exhibit M and filed 

with the commissioner, to which your attention has been 
called, and the tables from A to G, both letters inclusive, were made 
Up), | understand you LO Say, with reference to and under the con- 
tracts of 1855 and 1855, and also with reference to the unexecuted 
agreement of 18647 

The account and table s were SO made Up). 

50 Q. During the time that you were joint superintendent of the 
sald lines of telegraph were the said lines of tele ‘graph on the line 
of the Baltimore and Ohio Ratlroad C ompany — rated by you as 
such superintendent under the said agreements of 1853 and 1855 

or otherwise ? 

A. They were operated under said agreements of 1855 and S55. 

7" (). Are you able LO Sith whethr r the unexecuted agreement of 
1864, to which you have referred, was intended to be a permanent 
or temporary one? 

A. A temporary arrangement, to continue during the exigencies 
of the war. ; 

2 (). Referring again to the account M and tables A Lo Cy, hoth 
letters Inclusive, to which you have referred, will you be kind 
© nough LO 8: ay whe thre r the account and tables SQ) made uy} were com- 
municated to the Western Union Telegraph Company or to the Bal- 

timore and Ohio Railroad Company, or to both of said Coln- 
od wee” and, if so, when ? 
To both of the companies. 

53 Q. = you able to say whether the particular account, m: — 
MM, and the tal les accompanying the same were communicated ¢ 
viven to either of said companies; and, if so, which one? 

io cannot say. 

34. Are you able to say they were given to one or the other? 

A. They must have bee 1} civen Lo one or the other of the sald 
companies. If the particular papers now shown to me were given 
to the Western Union Telegraph Company duplicates of them were 
viven at the same time to the Baltimore and Ohjo Railroad Com- 
pany, and if these papers were given to the Baltimore and Ohio 
Railroad Company, duplicates of them were given to the Western 
Union Telegraph Company These papers are either the papers 
that were given tothe Baltimore and Ohio Railroad Company or the 
pi ipe I's th at were given Lo thre Western Union Telegraph Company. 

55 Q. Look at the paper now shown to you, marked Complain- 
ant’s Exhibit N, a8 say What knowledge you have of that paper? 

A. This paper is an original paper or one of the duplicate original 


‘>*? oped 
“uv wu 
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papers which was made up by me and is explanatory of the account 
M and of the accompanying tables of which I have just been speak- 
ing. One copy of these remarks on the balance-sheet and accom- 

panying tables was sent by me with such balance-sheet and 
Oo) accompanying tables to the Baltimore and Ohio Railroad 

Company and one copy, with such balance-sheet and the ae- 
companying tables, was sent to the Western Union ‘Telegraph Com- 
pany. All these accounts, tables, and remarks were sent to each of 
said companies in a few weeks after they were up, in 1870. 


A. G. DAVIS. 


By agreement of counsel the further examination of this witness 
in chief was postponed until a future meeting of this commission, 
and I proceeded to take the deposition of the following witness— 
that is to say: 


ert) In the Cireuit Court of the United States for the District of 
Maryland. In Equity. 


WersTERN Unrton ‘TELEGRAPH Co. 
Us. 


Barro. & Onno RatLroap CoMPany: 


Ilon. Charles J. NI. (iwinn, counse!] for plaintiff; Win I" Iriek, 
lUsq., counsel for defendant. 


Wintttam G. Harrison, called for complainant, sworn 
By Mr. Gwinn: 


l (). State YOUr ape, residence, and occupation 

A. Lam SI] years old: IT reside in Baltimore city, and I am the 
president of the Baltimore Fire Insurance Company. 

24). Do you know the parties to this suit? 

\. Yes, SIT. 

> (). Were you at any time the president of the Baltimore and 
Ohio Railroad Company, the defendant 11) this Cause ; nial, if SO, be- 
tween what years? 

A. Twas. It must have been in 1855.) [think it was in April, 
| succeeded Mr. Thomas Swann. I was president for about two and 
a half years. 

| (). Do you recollect the making of the agreement set forth in 
Complainant’s Exhibit A, filed with the bill of complainant in this 


7 
- 
. 


case ¢ 
307 The Witness: Who are the defendants in this ease? 

The CounseL: The Baltimore and Ohio Railroad Com- 
puny. ” 


A. I havea general recollection of making this contract with the 
Western Telegraph Company in belyvalf of the Baltimore and Ohio 
Railroad Company. : 

oO (. Are you able to recall the cireumstances or facts existing be- 
fore and at the time of the making of this contract of June ISth, 
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1855. which nade if destrable or advantageous Lo the Baltimore 
and Ohio Railroad Company that it should enter into this con- 
tract ? | | 

A. | have the recolli ction of the necessity of quick communica- 
tion for the working of the road. Its business was vastly Increas- 
ng, and the need of the tel graph Was imperative. 

6. Do you know why, there being such need, you entered on 
the part of the Baltimore and Ohio Railroad Company into the 
particular contract with the Western Telegraph Company ? 

A. Because we believed that company was the most capable one. 

7 Q. Capable for what reason ? 

\. Because it owned the Morse patent for the electro-magnetic 
telegraph, 

S@. You were also, I think, president of the Baltimore and Ohio 
Railroad Company when the agreement between the Baltimore “ana 
Ohio Railroad Company and the Western Telegraph Company, 

dated the 12th day of September, 1855, was executed ? 
338 A. I was 
4(). Theeontracts which you then executed on behalf of the 
Baltimore and Ohio Railroad Company were those set forth, are 
they not, in the papers herewith shown to you marked Complain- 
ants Exhibits A and B? 

A. I do recollect them ; they were. 

10). Did these several contracts, according to their dates, sub- 
sist and remain in force during the time of your presidency of the 
Baltimore and Ohio Railroad Company ? 

A. Yes; they did. 

L} (). Do you know whether the line of telegraph provided for 
in the contracts of 1853 and 1855 between. the Western Telegraph 
‘Company ana the Baltimore ned Olio Railroad Company, referred 
LO heretofore in vour examination, was constructed or not? 

A. I have a recollection it was begun and in process of construe- 
tion when | left the service of the Baltimore and Olio Ratlroad 
Company. I left there soon afterwards. 

12 (). Do you remember how much, if any, of it was In use when 
vou CCLLSS d to iT pore sre nto the baltimore and { iio Railroad (lom- 
pany? 

A. I do not recollect that precisely. 

339 Cross-examined for defendant by Mr. Frick: 

1X Q. The last contract to which you have referred having been 
executed more than two years after the first, you must have retired 
from the presidency avery short time after the making of the second 
‘contract. 

A. It was so. a verv short time afterwards. 

2X. Is your m mory sufficiently accurate about the circum- 
stances under which these contracts were entered tnto to enable you 
to suv What was the nature and extent of the ownership in the 
Morse patent held by th Western Telegraph Company when the 
first contract Was enters d into ? 
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A. It was. In my mind I was satisfied that the Western Tele- 
graph Company had full power under the Morse patent to make 
that contract. 

3s XQ. The contract of 1853 provides for a line of telegraph be- 
tween Ellicott’s Mills and Wheeling, consisting of posts and a single 
wire. Do you know whether the right which the Western Tele- 
graph Company held in the Morse patent at that time extended to 
the use of that patent on one wire only ? 

A. I could not recollect that. 

LX (). Let me go further. Do you not.recollect that when pro- 

Vision was made under the contract of 1855 for the erection 
tO of the second wire that the right to use the Morse puitent On 
that wire was granted by the then owners of the Morse patent 
LO thie railroad COTpany ana not to the telegraph COMPRIUNLY ‘4 
A. I can’t recollect that without referring to the papers. 
DX» (). You remember, | presume, that the contract of 1855 pro- 


for the use of the railroad company ? 

A. My necmory is too indistinct to be able to state. 

G XQ. Do you hot recollect the faet that when the contract of 
1855 was signed there was attached to it In writing a concession by 
the owners of the Morse patent to the railroad COTMPAany, and not to 
the telegraph company, to use that patent on the wire of the rail 
road company? 

A. I do not recollect. 

7 XQ. Perhaps I may be able to refresh your memory. I hold 
in my hand the original contract of 1855, signed by you, endorsed 
Upon which is an assign hit by Morse and Vaal, patentees, by their 
attorney, Amos Kendall, of the righit to use the Morse patent upon 
the wire to be used by the railroad company under that agreement, 
which assigninent appears to have been duly recorded according to 

law in the United States Patent Office. Will you kindly 
ot] look at and read the paper and see whether it refreshes your 


recolleetion ? 


(It Is agreed that the following Is an exact COPY of the endorse- 
ment referred toin the above question, and that it appears Upork thie 
blank back of one of the pages of the original agreement of Septem 
ber Ivth, LSdSo, between the signatures LO said contract and the 
acknowledge thereof (the other pages of said agreement being writ- 
ten only on one side of the page), and that the following are copies 
of the certificates of record of said assignment of parlent, and that 
upon each certificate Is imprinted the genuine seal of the Patent 
Oflice of the United States, and that the same may be used to the 
sume effect as if the original were filed with the commissioner 


Whereas an agreement was entered into between the Baltimore 
and Ohio Railroad Company and the Western Telegraph Company, 
dated the elghteenth day of June, in the year eighteen hundred and 
fifty-three; ana whereas the said agreement has proved LO be defeet- 


we 
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ive and insufficient to secure the ends designed to be effected 
thereby, these presents ar there lore, executed on this twelfth day 
of September, in the year eighteen hundred and fifty-five, as a sup- 
plement to the said agreement, for the purpose of altering the same 
a0) far iis may be herein provided for, and not other 
O42 wise, or to any ereater ext nt. 
The said railroad company will proceed without delay 
ood working order, with new insulators, relocating the 


lO pul In g 
posts wherever it may be necessary, and substituting posts for trees 
1 all CHSCS, the Wire How Up Oot the line of thy ralironad between 
Kelhieott’s Mills ana Cumiby r| 
Camden Station to Ellicott’s Mills, and put up thereon a single wire, 
which wire and the necessary insulators are to be furnished by the 
suid telegraph company, and the said wire to be connected with the 
wire from Ellicott’s Mil » Cumberland 

The said railroad company will also put in like working 
order, relocating and substit lLing posts for trees, as ators sad, the 
wire on the line of the railroad between Cumberland and Wheeling 

The said railroad ce mapas will also, without unnecessary 
delay, proceed to put up a second wire on the posts along the lin 
of the said railroad from Camden Station to Cumberland, so placing 
the same on the posts as that it shall not beeom: entangled with the 


|: also to erect a line of posts from 


other wire on said posts; the wire erected in sarversane ati this article 
LO “5 — by the sad ruliroa COMTMpPAnY ils it retmatter specihied 

Phe cheeiire liane OL te weyrray I) between a ae anid W heel- 

lige, se lar as tha Sehrie s or bia be hereatter placed nlong 
ote the line of the railroad, Including in the term “t legraph” 

the posts, Insulators, and the two wires provided for by this 
nvreement, shall be ke pt ith repair by the said railroad COTMDAnY 
nid maintained In first-rate working order as lar as practicable, the 
said telegraph company, however, to pay to the said railroad com- 
pany the cost of the materials used In maintaining the wire used by 
the said t legraph COTM PATS and its insulation 


(.».) As the said tel (r] uph COMM pany Is NOW Usliic the wire on the 
urnpike between Cumberland and Wheeling they for the present 


surrender to the railroad ¢e Dy PLES the wire on the railroad from 
Cumberland to Wheeling, to be used by them as hereinafter speci- 
tied; but whenever the telegraph company shall desire to resume 


the use of said wire they may do so after having given four months’ 
notice to the said railroad coln pany of the intention to do so Cry 
being so notified the ratiroad — will put up a second wire 
on the railroad from Cumberland to Wheeling, to be used by said 
railroad COMPANY iis hy retnatiter specified 


| 


(.) The wire to be put up by the railroad company from Camden 
Station to Ctrl rl; nia. Lore ant I with this wire now Ot} thi railroad 
from Cumberland to Wh eling, st) long as the same bay be I i 
the Use of the railroad COTMpPANYV, as ! 

agreement, are to be ee by the railroad company exclu- 
44 sively by their operators and at their own offices free from 
any control or interference of the tel cr] iphi company, and thi 


nd Whe ling are to be 


ft iT 


| 


rovided 1) the oth item of this 


termin! of the ssid wire both iil Baltimore 


| 
: 
£ 
' 
‘ 
? 
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at the ofliees of the ratiroad « i PRAUNLY, but il connecting wire to be 
maintained, by means of which the telegraph company may be 
enabled to use said wires or the railroad company to use the wires of 
the telegraph company, but the use of the wire of the railroad com- 


i 


perrdyy 1 id) Ly Oniv iL provided hor 1) the th) section, and the ‘ratl- 


road COMPANY Is tO US thy wire ol the telegraph company Oniy by 
: * ' . ’ ; . e . 
tae COusechHbt ib W Linge Of thie ssid telegraph company, the MICSsSUuVves 


of the railroad company as provided for in article No. 9 to be sent by 


the officers of the telegraph company uniess the last-named company 
hall consent as aforesaid to the use of their wires by the railroad 


(7.) After the second wire shall have been put up between Cum- 
bers i bhict Wheelie then tlrsat shall be connected with the secon: 
or new wire to be put up between Baltimore and Cumberland an 


from the line to be worked by the railroad company as provided in 
the Gth article of this agreement 

2 hae opel tors of the ilroad company shall. whe 1) authorized 

in writing by the proper officer of the telegraph company, receive 

nd transmit messages for the said t legraph cotapany and for 

345 other persons notin the business of the said railroad company 


at and from all the telegraph offices of the railroad company 
at points where the telegraph company may have no offices, and 
the railroad company will require its operators to collect and pay ove 
the usual rates and such as may be established by the telegraph eom- 
preath\ lor sueh te t yraphic messages: for which end the Sill Opn [- 
ators shall bike monthly reports to the Li legraph COMPANY, reniit- 
Linker LOE thon VY With Lik rey) rhs, and in) Cause ANY Oe Ol suid Oper 
ators shall be in default by failing to pay over monthly then thi 
railroad company will retain out of the salary of such operator the 
amount by him due, and will pay the same over to the telegraph 
COTMPAany 
(.) At all times when the wire of the telegraph company may be 
OM nor out ol ora 4 tive - Hd COMTMpPAany may Lise the wire of thie ratl- 
: by connecting therewith at any point where a con 
nection can be ade, OUl such use by the telegraph COM Pany shall 
not be allowed In any ease to interfere with the prompt transmission 
of the messages of the railroad company ; and when the wire of thi 
rabiroad Company Is down or out of order the telegraph Company 
Will transmit the mi Sssaves of the railroad company, but not so as 
to interfere with the business of the telegraph company—in either 
case the service and use 'to be without charge. 
I COMMpPAany Is to he discharged from the 
tO obligation to find the materials for use in the offices of the 
railroad company, it being the intention of this contract that 
7 COMPANY shall have the exclusive right to the Use of a 
egraph from Baltimore to Wheeling, to be worked hy said 
| iCIF OW) eCXpehse, The annual pavinent of 
$500.00, stipulated for in the contract to which this is a supple- 
ment, Is to be, and is hereby, abrogated. And the said railroad com- 
pany hereby agrees lO pay to the said tel graph COMmMpany five thou- 
llowing—that is to say: One thousand 


_ 
~ 
—s 
— 
—) 
_ 
“ 
. 
— 


COMPAS 


sand dollars in manner fol 
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dollars, with interest from this date, on the fifteenth day of October 
next, and one thousand dollars annually thereafter until the whok 
Is paid, each payinen L to lerest Trom the date hie reol, and 
for which said several! ' 
completion of this agre ement, to pass to the said tele graph COTE PRAT 
their five notes, with interest, payable at the several terms ibove 
provided for. a 


re? : : = : 
rhe Op rators of the ratlroad ¢ pan) in making ther re- 
; t! : , lly | ’ ’ 1] ’ = 
ports LO Like Lciegraph comp Sibilib if ‘lude t MCTCiIL ail TCs. > 
’ . 

; ’ " 

them sent and received at their reapective Stations, eXcept Lhiose 
’ , . ' ’ 
relating to the railroad companys business or matters personal 


i i ’ ‘| : } , . + | 
to the otheers and ecmmpiovees OF the railroad conmipanv, and to the 
H . i ‘ 
os fF sy* Y j } 
report thre re shall be an atmhdavit that no other messages have 
, a=» 4 : : " 
ok | been sent or received excep those on the business of the 
=, = } ef : 
rairroaqd company or on matters personal tO the oecrs ana 
] . a ° ~ 1 j . " . j " ’ 7 ’ ] ' 7. ’ 
CTHPLOVees OF I iC THiirToue ' rrp tie biti ‘ mnecteqd Wittl siti \ 
: ! 
matter ol trade or business other than that of the said ratlroad 
COMDAnY. 
’ . 


(12.) Suit shall be immediately commenced against George R 
Dodo Ol) his contract with the 1 uiiroad COT] nv to erect thi rhe 
of te tie dated — June. 1855. said suit to be conducted by 
the teleg raph compa without the interference of the railroad com 


pany, the amount = money which may be received In said suit to 
be applied to reimburse the railroad company for the cost ef put 
ting in order the line of telegraph on the ratlroad between Ellicott’s 
Mills and Wheeling, and trae residue, 1 anv, lo n paid ove r to thi 


railroad CON: ny. 


o> \ } } | fr al : ’ 
(15.) And it is further ag eed toatl no operator of the rarroad com, 
1} } 
pany shall transmit or receive anv message on tl wire of the said 
railroad COTMpPany UTPiCss it] orized., as nh tile Sti) SECLION., ¢ rcept 
. " . ‘ | 
on the business of thi un road company or on matters personal 
: ‘ ’ 
; , 
() 7 @ ate *. mereo ata Orinecrl_es ith) S17) \ matter of rie oO} 
to tl {] thereof 1 nected w 
busi her than that of the said railroad compat | that t] 
usiness owlher than that of the sald ralroad company, and that the 


’ 
4 
os , ly . . " , 
operators of wi railroad company at baltimore, ‘ umberland., ane 
: * 
1} , a Racaia — 
Wheeling, and at all other points where the Western Tel 


d48 graph Company shall not have authorized said operators to 


1 “ 
' . - ; o- | it? _ bs sil. 
recelve¢ and Lransmit messaces, Shall MAKeG A report Monecniy 


_ ; 
. oy } as ‘ . — , q = 7 t} \ ] e " + ty , a4 } . 
I if sal if tf ieyray) I Ceri ; staat ' it , Bae > ; LTaiistil ie’) ()] 
° : ‘ " 
1 . 4 4 ‘ ’ ’ .¢ ; ’ | | . ’ " 
received any Messages ‘ Xx r a) fis Lio Ve —TLiel 4) WHLled) r bert iT) 
* : , 


aflidavit of the truth thereof shall be mad Dy cull thie Operators 1n 
any such office. 

(] 1) And these arti les of agreement forther witness that the 
said telegraph company have ap ‘erae 500 Lewis Audoun their attor- 
ney to execute these presents In di uplicate as the act and deed of the 


said company, and that the said Baltimore and Ohio Railroad Com 
pany. have appointed Joshua \tkinson their attorney to a knowl- 
edge these presents in duplicate as the act and deed of the said ratl- 
road company, 


In testimony whereof thie pore sidents of the r spective COTHPRLNTCS 
have hereunto signed this Ir hams and caused ait corporat seals Ol 
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the said companies to be affixed hereto on the day and year first 
above written. 
WM. G. HARRISON, 
Pres'd’'t B. & O. Rk. R. Co 
SAM. MACCUBBIN, [seat] 
Pres. W. T. Co 


Signed, seal d. and delivered in presence of— 
CORNELIUS McLEAN, 
WILLIAM I. IJAMS, 
‘To the signature of W. G. [larrison. 


The words “ remitting the money with the reports ” being first in- 
terlined in the Sth article of this agreement. 


oat) Whereas by the assignment. of the patent right of the Mag- 

netic telegraph to the Western Telegraph Company, dated 
o0th April, 1$49, and recorded 7th May, 1849,in Liber VI, page 440, 
of transfer of patent rights, from Baltimore to Wheeling with transfer 
to Washington and Pittsburgh it was provided that the said com- 
pany should not use more than one wire without the consent of the 
patentees, now, therefore, these are to witness that, for and in con- 
sideration of the benefit to accrue to the patentees by reason of the 
within eontraet between the said company and the Baltimore & 
Ohio Railroad Company, the said patentees hereby give their assent 
LO the Use of the second wire by the said COmMpany in) the manner 
and to the extent provided for in and by the within contract, and 
they accordingly do hereby dgree LO the provisions of the within 
contract in respect to the said second wire to be put up and used by 
the said railroad company, as witness our hands and_ seals this 
seventeenth day of September, in the year one thousand eight hun- 
dred and lifty-five. 


- 


SAML F. R. MORSE. [sear] 
ALFRED VAIL. SEAL. | 
by their attorney, AMOS KENDALL SEAT | 


Signed, sented, ana delivered in presence of— 
WM. STICKNEY. 
’. H. STICKNE). 


300 STATE OF MARYLAND, | pp _. 
City of Baltimore, fo wit: 
be it remembered, and it is le reby certified, that on this first day 
of October, in the year eighteen hundred and _ fifty-five, before the 
subscriber, a justice of the peace of the State and city aforesaid, 
personally appeared Lewis Audoun and Joshua lL. Atkinson, who Tam 
satisfied from my own knowledge are the persons named as attorneys 
in the foregoing articles of agreement, and severally acknowledged 
the same to be the act and deed of their respective constituents. 


WM. M. BRICE. 
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No. 1. 
U.S. Patent OFrrice. 
Received Oct. 6, 1855, and recorded in Liber S 3-4, page 330, of 
transfers of patents. 
In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
[Seal of the Patent Offie 
S. T. SHUGERT. 
Act’ Comm’'r of Patents 
axa: C. EB. U 


ope) No. 2. 
U.S. Parent Orrice. 
Received October Oth. ISo., and recorded in liber Ss o- l. PAGE Boo, 
of transfers of patents. 
in testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
[Seal of the Patent Offies 
S. T. SHUGERT, 
Act'g (omm'r of Patents. 
Exa: ©. BU 


A. I cannot recall any of the cireumstances connected with it: it 
was a matter that was attended to by some subordinate oflicer. 
(Examination concluded.) 


WM. G. HARRISON. 


Commission adjourned till 8S December, 1882. 
S Derc’r, 1882. 
Commission met. 


Avaustus G. Davis. being reealled on part of complainant for con- 
tinued examination. dep Ls and Says: 


DOL 56 Q. In what service were you just before you became joint 

superintendent for the Western Union ‘Telegraph Company 
and for the Baltimore and Ohio Railroad Company of the lines of 
telegraph on the line of the Baltimore and Ohio Railroad Com- 
pany ¢ 

A. I was in the service of the American Telegraph Company. 

57 Q. Is the American Telegraph Company to which you refer 
the company under which the Western Union Telegraph Company 
claims title to the management of the lines in controversy ? 

A. Itis. 

58 Q. Are you able to say what time in the year 1864 you be- 
came such joint superintendent ? 

A. In November of the year 1864. 

59 Q. Under what circumstances did you become such joint su- 
perintendent ? 
~ A. Through appointment by Mr. Sanford, president of the tele- 
graph company, and Mr. Garrett, president of the Baltimore and 
Ohio Railroad Company 


2 4IJ— UV) 
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60 Q. low came that appointment to be made? 

A. In conseg uchce of a contract between the two companies 
61. What contract do you refer to? 

A. The contract of 1864. 

62. What knowledge have you of that contract? 


A. I was very familiar with that contract from copying it; I saw 
Mr. Sanford sIgn it, and it was handed to me to have the baltimore 


and Ohio execute it: I sent it to Mr. Garrett. Is that not 


a 


further that during my superintendence the contract was not 
executed by the Baltimore and Ohio railroad 


63 Q. You say you sent it to Mr. Garrett. What do you mean by 


*) 


those words ? by whom did you s4 nal if 

A. by messenger. 

64 (. Where was your office or place of business at the time when 
you so sent said contract ? 

A. At Camden Station. 

OO (). Camden Station of the baltimore and Ohio Railroad Com 
pany < 

A. Yes, sir: Camden Station of the Baltimore and Ohio railroad 

66 Q. When you say you sent it hy & messenger what sort of a 
messenger do you mean ? 

A. One of our own telegraph messengers employed in the build- 
ing. 

7 Q. When you say that it was sent to Mr. Garrett to what plac 
did you send it? 

A. In all probability LO his othee. 

68 Q. Where? 

A. To the president’s office in Camden Station. 

69 Q. Have you any means of knowing whether Mr. Garret ever 
receive d the puiper thus sent ? 

A. No; I have no means of knowing. 

70 Q. lad you any conversations subsequently with him in’ rela- 
tion to the paper ¢ 

A. Yes; on several occasions the subject was brought up. 

71 Q. In what way ? 
304 A. Simply as to the execution of the document, &e. I 
was a document for me to be governed by in the reeonstrue- 
tion of those lines. 

72 Q. Are you able to say what Mr. Garrett said on any one of 
these occasions with r¢ gard LO the paper t 

A. Lam not: it has been too long avo. 

73 Q. The point to which I wish to direct your attention is simply 
this: Was anything sald to you by Mr. Garrett Indicating that the 
paper had failed to reach him or that it had reached him” 

No. 

74.Q. Nothing of either kind? 

A. No, sir. 

75 Q. Did you ever afterwards see that paper in the possession of 
any railroad officer? 

A. I ecannot remember that I did. 


93 answering the question sufficiently? I suppose I can state 


| 


- 
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76 (). Did you ever see a Copy of that pRLper in the possvssion of 
any railroad office r? 

A. Yes; in the auditor’s hands. 

7 Q. In the hands of the auditor of what company ‘ 

A. The auditor of the Baltimore and Ohio Railroad Company 

75 Q. Who was that auditor ? 

A. Mr. Dunan. 

#9 Q. Did you ever see it in the possession of any other officer of 
the Baltimore and Ohio Railroad Company ? 

A. I think not. 

SU Q. Who was the auditor of the Baltimore and Ohio Railroad 
Company who preceded Mr. Dunan in that office ? 

A. Mr. John King, Jr 

SI] Did you ever see the paper in his possession ° 
Oo A. I cannot remember 
S2 Q. But you did see a copy in Mr. Dunan’s possession ? 

“A. Yes, sir. 

85 Q. Do I understand you to say that the copy which you saw 
in Mr. Dunan’s possession (he then being the auditor of the Balti- 
more and Ohio Railroad Company) was an exact copy of the paper 
you had sent to Mr. Garrett by messenger? 

A. It was, to the best of my knowledge and belief 


} 


; 


{) 
< 


(Mr. Gwinn, the counsel for complainant, here asked Mr. Frick, 
counsel for the defendant, whether he had in lis possession and was 
ready to produce the paper entitled An agreement between the Bal- 
timore and Ohio Railroad Company and the American Telegraph 
Company, dated November ist. LS64, and signed by Ie. S. Suntord, 
president of the American Telegraph Company, a notice to produce, 
which has been heretofore given in this case; to which Mr. Frick 
replies that, by reason of the notice to produce such paper, he has 
directed the proper office rs to inake diligent search thr ugh all the 
papers of the Baltimore and Ohio Railroad Company for the pur- 
pose of ascertaining whether why such pred pre ras that called for Wiis 
among them; he has been informed that such search has been dill- 
gently made and that no such paper can be found, and he will, if 
required, put the person who was instructed to make the searel 

upon the stand and let lim testify to the fact of his search 
ot) and the non-existence of such paper amMonye the papers of the 
defendant.) 

84 Q. Were you familiar with the contents of the particular paper 
referred to? 

A. l Was. 

$5 Q. Had you frequent opportunities of seeing it? 

A. l lhek uae py of it alw iVs Ly fore me? 

S56 Q. Were vou consulted by Mr. Sanford while the paper was 
under his consideration in regard to its contents before it was exe 


a — 


cuted ? 

A. Yes: either b for or at the time if Wials executed. 

S7 Q. Will you be kind enough to look at the paper now shown to 
you, marked Complainant’s Exhibit O, which is intended to be and 
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now is filed with the commissioner, and say whether it Is or is not 
il copy of the agreement by Lweel the Baltimore and Ohio Railroad 
Company and the American Telegraph Company, of which you 
have just been speaking ? 


by Mr. rick: 

55 @. State whether the paper how produced is the identical 
copy t 0 which 3 you have re ferred ius having been mn your PUSSCS- 
SOT. ee 

A. That I cannot tell. 

Ov (). Look at the paper and state whether or not it is the iden- 
tical paper to which you have just referred as having been In your 
oflice before you and in YOUP posse ssion ? 

A. [am unable to te |: the handwriting is not familiar. 


Od (Then Mr. Frick, counsel for the defendant, objected to the 
production of the paper, it not being shown to be the identical 
paper which Mr. Davis has spoken of as bei ing acopy of the original 
paper at one time in his POSSESSION, anid becaus se he has not stated 
what has become of that paper which he had in his possession, and 
the same Is hot produced. ) 
(The last question asked by the counsel for complainant being 
read LO the witness from the short hotes. ) 
A. ‘To the best of my knowl deve and belli f that is an exact Copy. a 
90 @. Are you able lo say what has become or What beeame of Y 
? | { \ 
the cCOpy of the agreement referred to which was forme rly 1) youl 
possess1on 
A. Iam not able to say; all such papers were left in my offic " 
91 Q. In what office? | . 
A. In the telegraph office at Camden Station ; they were copied in 
a book ; all such papers were copied in a book. 


92 Q. Where was such book kept ? ’ 
A. [nthe Camden Station telegraph office, with all other documents 
relating to the business. 
v3 Q. So that,as I understand you to say, the last knowledg: 
which you had of the COpPy of which you have been Spe aking Wis 
that you left. it in the telegrap h office at Camden Station—that is to 
Say, in iil) ofhice practically of { the Baltimore ana Olio Rail 
398 = road C ompany ? 
A. Precisely. 
04 Q. Has that copy ever been in your possession since that time ? — 
A. No, sir. 
vo Q. Do you know whether it remains In existence or not ? xe 
A. I do not. 
3 Q. If it is in existence in whose custody is it to-day? 
A. In the possession of the superintendent of telegraph of the Bal- 
timore and Ohio railroad. 
97 Q. Twill now ask you whether, apart from the copy of the 
agreement marked IE xhibit O which has been shown to you, you 
hay > a distinet recollection of the contents of the avreement betwe 1 
ao 


die 
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the Baltimore and Ohio Railroad Company and the American Tele- 
graph Company, which you have said that you saw signed by Mr. 
Sanford, the president of the American Telegraph Company, and 
which you Sent by messenge r to Mr. Garrett ? 

A. ] have. 

W858 Q. Are you able to say whether thatagreement, which you have 
spoken of as being signed by Mr. Sanford, president of the American 
Telegraph Company, contained any reference tu any antecedent con- 
tracts aflecting the lines of telegraph on the Baltimore and Ohio 
railroad between Baltimore and Wheeling t 

A. It did. 

9 @Q. In what manner did it refer to them, as well as you are able 
to remember? 

A. That it was not to por iudice the rights of the telegraph 
do} company in any other existing contract with the Baltimore 
and Ohio Railroad Company. | 

100 Q. Did the agreement of which you are speaking say this in 
substance ? 

A. It did. 

LO] QQ. Are you able tO say to what contracts it referred ? 

A. The contracts betwee n the Western Telegraph Company ana 
the Baltimore and Ohio Railroad Company. 


(Mr rick, counse!] for the le fendant, objects LO all this testimony 
as to the witness’ recollection of the contents of the paper in ques- 
tion.) 


LO QQ. Do you recollect the dates of the contracts between the 
Western Telegraph Company and the Baltimore and Ohio Rail- 
road Company of which you are speaking ? 

A. Yes, sir: LSo3 and LSoo W ith the Baltimore and Olio Railroad 
Company,and 1858 with the Northwest Virginia Railroad Company 
and the Baltimore and Ohio Railroad Company. : 

103 Q. Are the contracts between the Baltimore and Ohio Rail- 
roud Company and the Western Telegraph Company, which you refer 
toas having been made in 15593 and 1855, the contracts bearing 
date June 18th, 1853, and September 12th, 1855, which are men- 
tioned in the bill of complaint ” 

A. They are. 

(¢ ‘ounsel for the complainant here offers in evidence a COPY of the 
articles ot agreement enter d into on the 24th day of March. SOS 

(the same being marked Complainant’s Exhibit P), between 
OU the Western Telegraph Company, the Baltimore and Ohio 

Railroad Company, and the Northwestern Virginia Railroad 
Company : which COpy it wus by the counsel agreed should be re- 
ceived in evidence in the same manner as if the original paper had 
been produced and the execution thereof had been duly proved and 
as if the original paper had been filed.) 


’ 


104 Q. I must now go back for a moment. Are you able to say 
whether the agreement between the American Telegraph Company 


and the Baltimore and Ohio Railroad Company, which you have 
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std that you saw sisned by Mr. Sanford as president of the Ameri- 
can Telegraph Company, contained in it any provision as to the 
time of its duration ? 

_ tf was a temporary agreement to continue during the emer- 
rencies of the war. | 

1OD () [ think it desirable that you should state, as far as you can 
remember them, the cr nerat features of the agreement between the 
American Telegraph Company and the Baltimore and Ohio Rail 
per Companys which you saw signed by Mr. Sanford ? 
The agreement was, a substance, that the Baltimore and Olio 


Rai ~tae Company was to proceed to place the poles along the line of 


the road in @ood condition, at their e xpense ; that the wires were to 
be reinsulated, rt paired, and pl iced 1) the best possible condition 
at the joint ex pehse of the two companies, the Baltimere and Ohio 
Railroad Company and the American Te le ley i}) rh U oe nee 
36] that all damages by the enemy for poles, wires, and insu lia- 
tion were to be borne jointly by the two companies. The 
Contract provided for il thi ra wire tO be ‘constructed from Baltimore 
to Park rsburgh at the CX pPeciist of the American Telegraph (‘om- 
pany. After the Cinergency of the war was over—and threat was the 
emergency at that time—this third wire could be removed by this 
' legraph COTMPAany if found desirable to do so. It was used as a 
JOU Wire. The contrac t also contained il provision that it should 
prejudice the rights - either party under the existing contracts 
to which [ have re et d between the Western -Telegraph Company 
ana the Daltimore and Ohio Railroad Company, but should Ly re- 
evarded asa U Hiporary contract, and to continue during thar Clier- 
vroncy of the war 
106 Q. When you became joint superintendent of the lines of tel- 
egraph on the Baltimore and Ohio railroad between Baltimore paee 
Wheeling, in 1864, of what did that line of te legraph consist and 
between what points did it extend ? 
A. It extended from Baltimore to Wheeling and from Grafton to 


il 
Parkersbureh, and consisted of an old dilapidated line of poles and 


humerous trees used as poles, fence-rails, &e., and two old rusty 
wires between all the points named. Sometimes, owing to the con- 
dition we the lines, it was a weck getting a message from Baltimore 
to Wheeling 
1O7 Q. ~ the said lines reeonstructed in 1864, and were any 
new wires added after that time, and what was done during 
v2 your joint Sup rintendence * 

A. In 1864 and 1865 the lines were reconstrueted. I com- 
meneed the reconstru wey in 1864 and continued during the year 
1865, replacing the old wires with new ones, renewing all of the posts 
and insulation, and in that year (1865) | put up a third wire from 
Baltimore to Grafton and from Grafton to Parkersbur: oh, and either 
in IS71 or 1872 T put up a fourth wire from Baltimore to Cumber- 
land. After that (in 1873, | think) | patched Up a fifth wire from 
Baltimore to Martinsburgh. This was all that was done up to thi 
time | left, which was in LS75 


; 
' 
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108 Q. By whom was the expense of the reconstruction of the 
old lines of telegraph between Baltimore and Wheeling defrayed ? 
A. The expense for renewal of wires and insulation was borne by 
the Baltimore and Ohio Railroad Company and the American Tel- 
egraph Company in equal parts. The expense of the poles was 
borne entirely by the Baltimore and Ohio Railroad Company. 

Loo). by whom was tli ex pense of the third wire from Balti- 
more to Grafton and Parkersburgh borne and paid ? 

A. By the American elegraph Company. 

110 Q. By whom was the expense of the fourth wire borne and 
paid ? 

A. By the Western Union Telegraph Company. That wire was 
put up after the consolidation. 

111 Q. By whom was the expense of the fifth wire borne and 
ped ? 

A. The fifth wire was composed of odds and ends taken 

365 out of the two old wires and put up simply for the running of 
trains by the Baltimore and Ohio Railroad Company, and 

was paid for by the Baltimore and Ohio Railroad Company. During 
all the period of my joint superintendency the cost of renewing 
and repairing of poles was paid by the Baltimore and Ohio Railroad 
Company entirely. No charge was made by the Baltimore and Ohio 
Railroad Company for the transportation. of men or materials in 
putting up the third and fourth wires, or, Indeed, ‘Ltn of the wires. 

112 (). Are you able to state, from recollection, the cost of the re- 
construction of the third, fourth, and fifth wires, respectively ? 

A. Il am not. | 

L135 (). Are the costs of these respective works contained In the 
account N and the tables thereto attached of which you have spoken 
mn preceeding parts of YOUP | xamination ? 

A. No part of the construction of the third and fourth wires ap- 
pear in the account marked Exhibit M or in the tables attached 
thereto. ‘The cost of the reconstruction of the two first wires and 
ot the posts does appear, 

114 Q:’ Are you or not able to reeall, approximately, the amount 
paid by the Western Union Telegraph Company for the construction 
of the third wire? 

A. I am not. 

115 @. The account M and the tables thereto attached, which 
have heretofore been put in evidence—does that account and 


tt do those tables refer to the operations and expenses under 


the contract between the Western Telegraph Company and 
the Baltimore and Ohio and Northwestern Virginia railroad Com- 
panes, dated March 24th, ISOS, iis well as to Opn rations and ex- 
penses under the contract of June 15th, 1853, and September 12th, 
1855, between the Baltimore and Ohio Railroad Company and thie 
Western Telegraph Company ‘ 
A, They do. 
116 (. What has been spoken of in vourtestimony as the Northwest 
Virginia Railroad Company Is now, Is If not, known as the Parkers- 
burgh Branch Railroad Company ‘ 


; 
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A. It 1s. 

117 (). Were all these various contracts—that is to Say, the eon 
tracts between the Balt More and ()hio Railroad Company and ant 
Western Telegraph Company, which have been heretofore referred 
LO and which are re fi rred LO in thr bill of complaint, dated Pes} CL- 
ively June 18, 1855, and September I~th, 1855, and the eontraet 
between the Western Telegraph Company and the Baltimore and 
Ohio Railroad Company and the North we S| Virginia Railroad (oni- 
pany, dated March 24th, 1858S (also so referred to), and the agree- 
ment between the Baltimore and ()hiio Ratlroad Company ana thi 
American Telegraph Company (also referred LO by you in youl 
testimony) . dated November Ist. 1S64—elements considered in 

making up the account marked M? 
O00 A. Yes; they were all considered or referred to in the 
account tables. and probably in) the remarks accompanying 
such account and table sof which | have spoken. 

118 Q. Now, Mr. Davis, will you be kind enough to say again, if 
you have said SO before, who were the parties who acted with vou, 
or in connection with you, in making up said account M and said 
tables prior to the transmitting said account and tables to the West- 
ern Union Telegraph Company and to the Baltimore and Olio Rail, 
road Company, as you have already sand? 

A. Mr. Dunan, the auditor of the Baltimore and Ohio Ratlroad 
Company. , 

11% (). Anybody else? 

A. Nobody else. 

120 Q.. Was any preceding auditor, or subsequent auditor, called 
in in consultation with regard to the matter? 

A. I think not. 

121 Q. In the contract between the Western Telegraph Company 
and the Baltimore and Ohio Ratlroad Company, dated on the 18th 
day of June, 1S... the Morse patents are ref rred to as constituting 
Lo some extent a motive or consideration for that contract: have Vou 
any knowledge of the Morse patents which are So referred Lo in that 
agreement? 

A. Those are the old Morse patents; I do not know that he had 
but two; they are the same patents that the litigation was about 
between O'Reilly and Morse— eit lly Was his Opponent. 

: 122 (). Do you refer to the litigation which was terminated 
Ob by the decision of the Supreme Court of the United States in 

the case of O'Reilly et al. vs. Morse et al., whieh is reported 1) 
Vol. Lo of lloward’s Reports of the Supreme Court of the Lonited 
States, beginning at page 627? 

A. Ido; I was with Mr. Morse for several years during the early 
history of the telegraph. 

123 Q. Do you know of any other matter or thing material to the 
ease in which you are testifving as a witness that you have not as 
yet stated? If you do, state the same as fully as if T had specially 
interrogated you in re lation to It. 

A. No, sir; [ think my evidence has been full. 
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1243 (). Will you please look at the papers now shown you, which 
are attache d Lo the depositions Of WILNECSSeS taken in this Cuse before 
lrederick W. Whitridge,in the city of New York, and which were 
especially referred to in the deposition of William H. Abell in answer 
to an lnterrogatory addressed to lim,and say what knowledge you 
have lt} relation thereto ? Phi pupers to which reier are those 
which are filed in the commission immediately after Complainant’s 
Lxhibit No. 352 

A. These are evidently copies of estimates made by myself for 
the construction of the No. 4 wire between Baltimore and Cum ber- 
land. 

125 @. Are vou able to say in what year that wire was erected 

A. | have stated that once before—in 1871. 

126 Q. Was the wire of which you are speaking erected on the 
line of the Baltimore and Ohio Railroad between Baltimore and 
Cumberland ? 

A. It was 
127 (. What was the total cost of that wire? 
A. Nearly ten thousand dollars 

12S ( a whom was the cost of that work pac f 
A. By the Western Union Telegraph Company. 


‘7, 


). 
< 
\ 


(‘ross-examination by Ni RICK 
1X Q. You have stated that you took charge of the telegraph 
OOS line on the Baltimore and Ohio Railroad in November, 1864. 
The war terminated, did it not, a few months only after your 
so taking charge ? 
A. Yes, sir; April, 1865, 1 think it was. 
2X @. And you continued to be in charge of that line from the 
termination of the war up to about 1875; am I right? 
A. think in IS75: know | was there 1] years ,; that would 
make it—vyes, sir; February, 1875. 
3X (. The first duty you performed was to put the two tele- 
raph wires then on the line in good working condition, was it not? 
A. Yes, sir. 
| X @. How long did it take you to do that? 
A. About one vear. | 
5D A (). Then that work was commenced just before the termina- 
tion of the war and continued for some months afterwards? 
A. Yes, sir. 
6 X Q. To whom were you instructed to charge the cost of re- 
pairing that line of two wires, and how did you charge it? 
A. Jointly to the two companies, the Baltimore and Ohio rail- 
road and the American Télegraph Company. 
7 X Q. Did not the renewed Morse patents expire some time about 
the year 1864 or 1865, and did not the use of those patents there- 


after become public property ? 

ev, *¢ : hiected } Noinal ‘ . ' « | he reiss ic 

ob) (Question objected to, the original patents and the reissues 
thereof or certified copies thereof being the best evidence of 


¢ on 
}. pedal 
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the time of their duration, and the witness being Incompet nt lo 
speak of the legal effect of the expiration of said patents, i! cb ot 
them have expired.) 


8X (). Do you not know as a matter of fact about what time thi 
Morse patents became public property t 


(Question objected to upon the same grounds as the preceding 
question Wis objected Lo. ) 


A. I do not know as a matter of fact when thi patents eX pre , 

9 X Q. At the time you took charge of this telegraph line, about 
the end of the war. looking to the exig neies of all the commercial 
business then existing, and to the larger demand by the pubhe for 
telegraphic service than existed ten years before, Was or Was not on 
wire only on the line of the Baltimore and Ohio railroad between 
Baltimore and Wheeling adequate to all the necessary and propet 
uses of the American Telegraph Company t 

A. No; it was not. 

lO X (). lf Wis, therefore, agreed, about the time you took charg ; 
that another wire should be erected, was It not ? 

A. Yes, sir. 

ll] X Q. At what time was the erection of the third wir 
O10 completed ? 
A. In 1865. 

12 X (). It was understood, was it not, at the time you took 
charge, that that third wire should be erected ? 

A. It was, for the joint use of the two companies. 

lo XN (). Now, Mr. Davis, please to state under what agreement, 
as regards the continuance of that wire upon the poles of the rail- 
road, it was erected. 

A. ‘The unexecuted agreement of 1864. 

lt X Q. You refer always to the unexecuted agreement of 1864 
Do you refer to the clause in that paper which provides that this 
third wire was put up under a temporary arrangement, the Ameri- 
can Telegraph Company having the right, at its pleasure, to remove 
the said new wire and insulation from the poles, and the Baltimore 
and Ohio Railroad Company having, at its pleasure, upon cessation 
of the temporary arrangement, a right to order said new wire to b 
removed from the poles ? 

A. I do. 

lo X Q. Then that wire was put up with the understanding that 
the Baltimore and Ohio Railroad Company, Upon the cessation of 
the temporary arrangement, whatever it was, then existing between 
the two companies, had aright to order that wire to be removed 
from the poles. That is so, is it not? 

A. Yes, sir. 

LGN (). Then you proceeded to erect what you call a fourth wire 
When was that done? 

A. In 1871. 
OL 17 XQ. That was between what points ? 
A. Baltimore and Cumberland. 


Pt 
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IS XQ. And no farther? 

A. No, sir. 

19 XQ. The third wire was erected by the American Telegraph 
Company, was it not? 

A. Yes, sir. 

20 X Q. By what company was the fourth wire, as you call it 
erected ? 

A. By the Western Union Telegraph Company, the successors of 
the American. 

21 X (). Please to state under what contract or ugreement with 
the Western Union Telegraph Company and the Baltimore and 
Ohio Railroad Company that fourth wire was put up? 

A. Under no agreement that I can remember. 

22 X Q. Then it was simply licensed from the Baltimore and 
Ohio Railroad Company, that is all? 

A. I do not know that there was any license asked for or required, 

25 X Q. Was it put up under the same arrangement with the 
Baltimore and Ohio Railroad Company under which the third wire 
was put up by the American Telegraph Company? 

A. No; it could not have been put up under that arrangement, 
because the third wire mentioned wasa joint wire. The fourth wire 
was sitmply a Western Union connection with their Connellsville 
and Pittsburgh Division 

24 XQ. Apparently you do not apprehend the question. You 

have already stated that the third wire was put up under the 
viz arrangement that the Baltimore and Ohio Railroad Company 

could cause it to be removed at its pleasure. What I desire 
to know is whether or not the fourth wire wus not put up under the 
sume arrangement, to wit, that the Baltimore and Ohio Railroad 
Company could cause it to bi remnoved at its pleasure ? 

A. No, sir; there was no ugreement made between the companies at 
all when the fourth wire was put up. 

25 X Q. By whom was it put up? 

A. The Western Union Telegraph Company. 

2X (J. Then. if there was no agreement In reference to that wire, 
it was put upon the poles by the Western Union without any agree- 
ment at all with the Baltimore and Ohio railroad ; is that what you 
mewn to say 

A. 3 3, sir. 

2a Xx (). The Baltimore and Ohio Railroad Company simply 
} } 


licensed their use of their potes for that purpose : 


all? 
A. Nota thing not a word 
373 By Mr. Frick 


29 X Q. Such, then, being the circumstances and arrangement 
under which the two original wires were renewed and repaired and 
the third and fourth erected, will you please to state what arrange- 
ment was made between the two companies and in fact carried out, 
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during your superintendency, as to the mode in which the cost of 
renewal of posts and of repair and of maintenance and insulation 
of all these wires was to be borne 

A. The arrangement was that the cost of posts should be borne 
by the Baltimore and Ohio railroad, and it was in fact so borne 
during the whole period of my superintendence. The cost of main- 
taining and repairing the two original wires and their insulation 
was borne jointly by the two companies—the B. & O. railroad and 
the telegraph COMMpany — during the whole period of my superiti- 
tendency. The cost of maintaining the other two wires and Insu- 
lation was borne by the telegraph company. 

30 X Q. Please to state what arrangement was made when you 
took charge, and continued during the 1] years of VOUP suyx rin- 
tendence, as to a division or sharing between the railroad COMMpAany 
and the different telegraph companies which successively operated 
the lines of the receipts from commercial business on those lines? 

A. There was a credit made on the different accounts sent to thie 

companies by myself of the amount of ree Ipts due the b. 
O7 & O. Railroad Company in accordance with the contract or 
agreement, | 

dl X Q. The question is in what proportion (as between the rail- 
road Con pany and the tel graph com panies) were the receipts from 
business shared? [ want that as a matter of facet. 

A. On the main stem, between Baltimore and Wheeling, the 
division was made on a basis of one half of the loeal ree ipts to the 
telegraph company and the other half to the railroad company. 
On the Parkersburgh Branch one-quarter of the local receipts was 
riven to the railroad COT pany and three-quarters to the telegraph 
company. 

oo N (). Please to state whether or not, in addition to the CXPelises 
of repairing and maintaining the lines, to which you have referred 
as being shared between the companies in a certain manner, there 
were any other CA PChHses connected with the operation of the lines 
which were shared between the companies ; and, if SO, what were 
they and in what proportions were they shared ? 

A. ‘There was the salary of the superintendent, which was borne 
jointly by the telegraph company and the railroad company, and 
the salaries of operators, which were borne by the 3. A ©). Railroad 
Company when employed by that company exclusively, and by 
the telegraph company when employed exclusively by that com- 
pany. 

30 N (). I now call your attention to the account filed with the 

proofs, marked Exhibit M, in reference to which you have 
O10 already testified that it was prepared under your direction. 

This account, I notice, covers a period from April, 1862, up to 
June, 1870. Please state whether this was or not the first account 
made out in conformity with the arrangements of which you have 
just testified, for the purpose of showing the condition of the account 
between the parties under those arrangements ? 

A. This account was made up of materials and accounts which 
had Leen prepared from year to year and sent in with my regular 


‘) 
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half-yearly or yearly statements to the railroad COULPAnY and the 
telegraph company, respectively, and this account was prepared for 
{ he Purpose of shi a Ing the resu It il nd condit lion of t he whole ic- 
count up to that date, and the balance due, which was a balance of 
$19,297, due by the Western Union Telegraph Company to the B. 
& O. Railroad Company. 

o4 X Q. | notice in that account a credit to the b. and ©. Rail- 
road Company by allowance for receipts made by president Sanford, 
by letter in the year 1864, to the amount of $3,500. Did that sum 
represen ta porte nth yf the ree bp s from comme rcial bu s] Iess ¢ lone 
by the American Telegraph Company upon their one wire prior to 
IS64, or what receipts did it represent” 

A, It represented the amount due the 1}. WU). Rail road Company 
prior LO my tuk Ing charge. 

do N (). You did not make up the elements of it? 
SyEs A. No; it was prior to my having charge. I| brought 11 
Into my account to s how this credit. 

o6 X Q. Please to state whether or not, after the year 1870 up to 
{ he { ime of VOUrF C¢ AS] ne tO act as su per ntendent (which Wiis just 
before the lines were transferred to the Atlantic & Pacific Telegraph 
Company), vou did not regularly, every year, make out an account 
by tweel the LWo COTM pants s bus d Upon the Site principle of shar- 
Ing expenses and sharing receipts upon which the account of 1870 
Was made out ? 

((Juestion object d Lo by Ciilise the aceounts re ferred to ought to be 
produced in evidence. The counsel for the complainant, if the 
counsel for the le if ndant Is ul) ibd tO produce sid “accounts or hot 
able to find them, being entirely willing upon his part, upon being 
asked so to do, to bring said accounts In, In so faras they have been 
rendered to the Western Union Telegraph Company or American 
‘¥ rf graph Company, in order that thr Vv hay be used by the def na- 
anit.) 

(The COUTTS for the at i nel Lr here States that he has not, fil this 
time, aeeess to the accounts referred to, but will file them if found 
ce be in) Possession ol this ri; ir 7 COTM PRAUNLY : or, otherwise, wil] make 
no objection to their being filed by the telegraph company if found 


to he ee its Poss ss1on ) 


id ay \ () Asa miatler of fact. did you not, during your e@li- 
tine ofticial relation to this matter for 1] years, colt inue to 
make out the accounts betwee 1} tla parties LL pron the principle of 


sharing the ex pechises una rece pts in the hanher you have just pur 
ticularly detailed? 
(Cdure etion objected to for the same reason set forth in} the objec- 
tion stated to the last (yu stion, inasmuch as the accounts themselves 
VW il] be { he best ( videnes ; WI Cll produced, of { he thre Ory Ol} which 
they were made out.) 
A. I did. 


oo & 4 d. | find on reference to the contract of the ISth of June, 
1853, that it provided for the erection by the railroad company of a 
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line consisting of posts and a single wire on the track of the rail- 
road between Ellicott’s Mills and Wheeling, and I find it to be an 
‘Xpress provision ol that contract that the renewal and repairs of 
iid posts and wires from time to time, and at all times, shall be 
mide Ly and al tha Cxpechse oO] tha Sri telegraph COMmpany. Please 
to answer me the question In reference to that single first wire 
whether or not, during your official charge of the lines for 11 years, 
the renewal and repairs of the posts and of that wire was, from 


time to time, and at all times, made by and at the CX Pechse of the 
Li Prapih COM Mp al Lione ¢ 
A. No, it certainly was not borne by the telegraph company 


ST ie ow N ‘J Was there auniy other obligation Ini posed Upoll the 
telegraph COTMPal L»\ the terms of that contract Which was 
jv rlormied by | during tha a riod that you lave charge of the line? 
\nd, if there was, be good - LO Stal What it was, If you have any 
recollection 
A. | cannot remember 
ON (). | observe, furthermore, by the terms of that contract, 
that it was provided that the ownership of the telegraph company 
. ee oe provided for by that contract was to be taken 
iis subj et to th » performance of the said telegraph COMIpPAany ana its 
padre enc Mipalations there containea affecting said tele- 
graph company You have ali eady stated thal the telegraph com- 
prectny did not com I 
in the paper on il mart ( (to the e Tect i il the renew 1 aia repairs ot 
said posts and wire should, from time to time, and at all times, be 
made by and — the expense of the telegraph company). Task you 
again whether there was any other stipulation in that contract on 
the prarrl of the te legraph COMPANY which you recollect threat Wiis per- 
formed by it? If so, state it. 
A. I do not recolleet 
ll A (). Teall your attention now to the contract of the 12th of 
Septem ber, lSoo, whieh provided for a second wire from Camden Sta- 
tion to Cumberiand for the use of the railroad company, leaving the 
original wire for the use of the telegraph company. ‘The pro- 
SRL vision of that contract is “that the posts, insulators, and the 
two wires shall be kept in repair by the railroad company 
and maintained in first-rate working order as far as practicable, but 
that the telegraph company shall pay LO the railroad Colbpany the 
cost of the materials used in maintaining the wire used by the tele- 
graph company and its insulation.” Now, I ask you the further 
question whether or not during the 11 years that vou had charge of 
the lines In question the telegraph company did or did not pay in 
accounl to the ral terrane y the entire cost of the materials used 
In maintaining the wire used by the telegraph company am its in- 
sulation ? 
There was a different state of affairs. 
2X Q. Please say it did or did not; you can make any explana- 
tion you p ease afterwards 
A. I cannot answer it in that way. 


-— & 
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> X Q. The question is a plain one and you can answer it. | 


want to know whether or not. u 
tween the two companies—thi 
company—during the period y 


nder the arrangement subsistins 


be- 


' 


wilroad company and the telegraph 


uu nad charg of the ine, the tele- 


graph company was or was not charged with the entire cost of the 


materials used in maintaining 


, l ad ’ 
the wire and its insulation used by 


the telegraph COmpany ana provided for by that contraet of 1S65? 


A. They were hot charged with the whole cost 


oot) the exigenci s of the wat 


one-half and the cclegray 


tion and wire. 


lf X Q. When the exigencies 


after you took charge, and for tl 
want the que stion answered. 
tinue to charge the railroad e 


graph Company with one-halt O} 


o During 
the Bb. & O. Railroad Company paid 
yh) COTMPanls one-half of the insula- 


Oy} tha Wilr Were over. thre PMMOntis 


’ . | 
i ten or eleven years alterwards 
During that period did you not con- 


1 Race id 1 4] | 
OAV With one-hatll and tie tet 


: . ° ’ ? 
i , , | 
Liye COSL of thie materiais used nt 


‘ . . . , ¥ . 7 | 
InaimMtaming the Wire used DY Lire t bOgrPapylh COTM pan ys and ILS 1NStiin- 


tion ? 


A. I did not; I think the fi 


reconstruction was charged yon 


that portion of the old wires whi 


year was paid for jointly by th: 
telegraph company. 

lo XQ. That conforms to vy 
while ago that during thre perl 


yy Hscs of repair and maimnte bal 


borne jointly by the t legraph 
pany, does it not? 


A. Yes, sir. 


tiv. and after th 


ur original statement made 


tele oft Your superintendence 


77 


erik ndene, all 
t the renewal of 


st year of my su] 
i 
ch was not renewed during the first 
Bb. & O. Railroad Company and the 


little 
ic CX 
inal wires was 


| 
‘| 
tt 
cn of the two orl 


e a } 4 
COTM PAN lia by Lin railroad COnl- 


16 XN Q. Which of these two original wires during the period of 
your superintendence require dl thy greater expenditure in thre Dal- 


ter of maintaining and repairing 
now: they were both about the SHrhe 


A. | do hot remem be r 


*) 


it. the first or the second wire 


Os | when I took charge—both in about the same condition. 
17 X\ @. As matter of account whether the expense of main- 


taining and repairing the one was or was not 


ereater than that ol 


the other, vou nevertheless charged to each Company Coiye halt the 


cost of repairing and maintaining each wire, whatever that cost 


might be, did you not ‘4 
A. Yes, sir. 
4S X (). You have stated that 


in making upthe Account M, which 


you hold in your hand, of thi proportionate share of the railroad 
COM pany and of the telegraph COM MPAhy, both of the CX penses ana 
of the receipts on the line, you did it, in part, in conformity with 


the provisions of the contract of the 18th of June, 
indicate on that account, if you can, what el 


credit given In that account In 
that contract of 1S55. 
A. I eannot specify that. 


ISas Please tO 
harge was made or 
conformity with any provisions of 


19 X Q. Please answer the same question in reference to the con- 


tract of the 12th of Septem ber, 


| SD ». 
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A. I cannot answer that any better or more intelligently than 
the other. | 

00 XQ. We must then fall back upon your further statement 
that that necount was mace ub under the stipulations of what you 
term the unexecuied contract of 1S64. Now, please stute 1n what 
re Spect or ve Spree LS any cre dits or cde bits in that account are made 


up in conformity with the provisions of that so-called contract of 
ISG-4. ; 


‘> é) ‘ 


~ ‘ 


nsel for th complainant here objects to all that pean 
of the question beginning with the words “we must tlien fall 


: 


back ”’ and ending with the words “ 1S64.”) 


—— 


A. ‘The eredits for rec Ipts, &Ke., were made up from the terms of 
the contracts of 1855 and 1855. In the item of repairs | was 
roverned almost entirel Dy the unexecuted contract of 1864. 

ol XQ. You say “the credits for ree Ipts, &e., were made up from 
the terms of the contracts of 1855 and 1855." Will you be good 
enough to inform me in reference to what proy isions of the contract 
its, of which you allowed one-half to 


‘) 


of 1855 the credits for rece! 
each company, were nade uy 

A. I cannot tell under what provisions, but in one of the con- 
tracts it is set forth that a portion (I think that portion IS one 
quarter) of the receipts are to be given to the B. & O. Railroad 


} 
’ 
i 
) 


Company. 

52 X (). I find, on reference to the contract of 1855, that the 
only provision in) regard Lo earnings Is is follows: “The Uf legraph 
COMPANY awoereecs that thre railroad COMPANY May establish StULIONS 
and put up instruments, maintaining the same at their own cost, at 
any pone or points on said line where sud telegraph COTHApPAany does 
not elect to do so: it be Ing understood, however, that the earnings 

at said stations, when employed on general business other than 
2Qe that of said road, shall be paid to the said telegraph company.” 

llow, tha nm. Can you Sil \ that 1) any of your accountings in 
ref renee to rece Ipts you compli 7 with the stipulation of the « (tl- 
tract of 1555—you find yourself mistaken, do you not? 


(Lhe counse!| ior tha complainant objects to the said question, 
hecause it assumes to state to the witness the exclusive effect of a 
particular clause in the said contract, Instead of ¢ xhibiting the con- 
tracts of 1855 and 1855 to the witness and asking him under what 
clause of said contracts the particular items of the account were 
stated.) 


Mr. Frick: The counsel for the defendant has not the slightest 
objection to handing the witness the contract of 1855 in reference 
LO which the question Is asked, anid hereby does SO, but he must 
decline, as the witness is under cross-examination, to be governed 
by the opinion of the counse! of the complainant as to theemanner 
In Which he shall put his questions. The counsel desires the question 
to be repeated to the witness and that he may answer it categorically. 
(The question Ly ing read to the witness.) 
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A. [ insist that I am still correct in my assertion that a portion 
of the receipts should go to the railroad company under the terms 
of some one of the contracts, | cannot reeall which. 

ood X (2. lam afraid you evade the question. My Inquiry 

oS4 is strictly in regard to the allowanee you made from year to 

your Lo the railroad COMPA of one-half of the receipts upon 

the main stem. ‘That contract of 1853 referred to the main stem 

entirely. . Now, please look at it again and tell me where you find 

In the contract of 1853 any authority or justification for allowing to 

the railroad company one-half of the earnings of any stations upon 
the main stem between Baltimore and Wheeling. 

A. I must have gotten the contraets confused, and I earried out 
the provisions of the unexecuted contracts In giving one-half right 
along. ‘There was a provision in the contract for the Parkersburgh 
Branch. 

of X Q. Then you are satisfied now, are you not, that you have 
been In error in assuming that there was anything in the contract 
of S555. which refers LO thi main stem only, which provided for 
viving the railroad company any portion of the earnings on that 
line? 


A. (>. Ves, 
5) X (. Now, let us proceed further to the contract of 1855, Please 
lo examine that particularly You will notice that it also refers to 


lines on the main stem between Baltimore and Wheeling. Please 
to state where you find any authority or provision In that contract 
lor dividing between the railroad company and the telegraph com- 
pany any portion of the receipts from telegraph business on that 
line. 
Oso A. (After looking over contract.) There is no provision 
that | ean find 
56 XQ. Then you must frankly admit that you have been mis- 
tuken on that point also, have you not? 
A. Yi Ss: and must have acted Upon the unexeeuted contract as re- 
cards this matter. 
ot XQ. One thing ts certain, is it not, that, without reference to 
the particular provisions in any of the contracts, you stated your 
accounts between the parties from 1864 up to 1575 in conformity 
with what you understood to be the arrangement which was made 
by tweelh the LWwo compan Sint thi time vou took charge in IS64? 


((Juestion object d to by solicitor for the complainant, upon the 
cround that thie only arrangement re ferred to by the witness has 
been the unexecuted contract of 1564, and that the question is mis- 
leading, because it does not specifically refer to that unexecuted con- 
tract.) 

(The counsel for the defendant here states that the counsel forthe 
complainant is mistaken in supposing that the witness has never 
referred to any other arrangement between the parties except what 
is set forth in what he calls the unexecuted contract of 1864. On 
the contrary, he has ( X pre ssly testified in reference to an oral agree- 
ment bet we Cl Presid nts Grarrett and Sanford when he took charge, 
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and, as tha witness is unde r cross-examination, counse!] for 
voH the defendant protests against objections to questions which 

are more calculated to lead the witness than the questions 
themselves are misleading. 

(The solicitor for the complainant insists upon his objection, be- 
cause the witness. when in his examination-in-chief referring to the 
arrangement between Presidents Garrett and Sanford, spoke of it as 
the Sure arranger nt which Wiis afterwards rt duced to writing 1 
the unexecuted agreement of 156-4.) 

Mr. Frick (to Mr. Gwinn): The counsel forgets that the witness 
is under cross-examination. 

Mr. Gwinn (to Mr. Frick): The counsel does not torget that the 
witness is under cross-examination, but states the exception fully in 
order that its CXact meaning may be ascertained in) accordance with 
the rules of law applicable thereto. 


A. I looked Upon thie agreement ol 1864 as a contract, and fol- 
lowed it as such 

58 X Q. Let us pursue that inquiry a little further. You say you 
looked upon that unexeeuted paper ol ISO as a contract, though 
you knew that it never had been signed by the B. & O. Raitroad 
Company, and remained unsigned by it during the 11 years of yout 
administration. Now, you have stated that that contract was to be 
a temporary one, expressly confined by its provisions to the 

duration of the war, and vet you continued fer ten years or 
S87 more after the war to carry out a working arrangement be- 

tween the companies which, you say, Was provided for by 
that contract. Tlow can you explain that a supposed contract 
which by its terms was to last only during the war was a contract 
under which the parties were acting 10 years afterwards ? 
_ A. Because my reports were regularly made to both companies, 
and | had no Instructions to be eoverned other than by that con- 
tract. 

Oo XN Q. Then you mean to say, if I understand you, that you 
stated the accounts between the parties for 10 years after the war, 
according to the terms of a contract which was proposed by the 
telegraph company to last during the war only; is that so? 


(Question objected tO.) 


A. Substantially. 
60 X Q. You have stated that it was part of that proposed con- 
tract that it should be a temporary arrangement to meet the emer- 
gencies arising out of the war, and that it should not prejudice the 
rights of either party under any existing contracts between the B 
& O. Railroad Company and the Western Telegraph Company or 
other telegraph companies. Now, please to answer me this qQues- 
tion: When the war terminated, which was a few months after you 
took charge, did the companies abrogate the provisions of this tem- 
porary arrangement and go back and work under the contracts of 
1805 and 1855, or did they not go on with the entirely new 

os5 arrangement and mode of doing business, which was men- 
tioned in the proposed contract of 1864” 
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(The complainant's soliciton objects to the question because it is- 
sumes the said arrangement was entirely new, and takes no cogni- 
zauce of that War of the contract of 1853 under which the telegraph 
company had a right to maintain and operate a line of telegraph 
along the line of the B. & O. railroad between the points indicated 
In said contract.) 

(The defendant’s solicitor claims that the witness shall answer the 
question, which is directed to a plain question of fact as to what the 
companies did after the new arrangement of 1564 was entered into.) 


A. The contract of 1864 was made to repair damages during the 
War, Or, in) other words, LO put the line in good condition atter the 
damages caused by the Wil This work required about One year Lo 
compl Le The contract of 1864 was never abrogated, LO my knowl- 
edge. There was very little reconstruction after that year men- 
tioned. : 

61 X Q. The question is a plain one: After the new arrangement 
Wiis made in LS64 did thie compant Ss, as a matter of fact, cro back 
at any time during your administration to the old contracts of 1855 

and 1855, which provided for only one wire for the use of the 
oS telegraph company, for no receipts from telegraph business to 
the railroad, and for payment by the telegraph company of 
the entire expenses ol manta hing tts wire and its insulation, or 
did they not, ignoring those contracts, enter upon a co-operative ar- 


— 


rangement which lasted during your administration, under which 
the telegraph company was licensed to erect further wires, on the 
condition that they should be i: moved when the railroad COULPAnY 
demanded it - that the tele; raph COTMpPany should be charged with 


i, 


only one-half the expenses of maintaining the whole wire, and that 


they should share with the railroad company all receipts of loeal 
telegraph business on thr ' 


(The complainant's solicitot objects to the sald question because 
the contracts put in evidence will for themselves show their respect- 
ive effects, and because it Is not competent for the defendant to offer 
in evidence in its own behalf the fact that it ignored any one of the 
provisions of the contracts so proven 


Mr. Frick (to Mr. Gwinn): The question does not apply to the 
construction of the contract or to any question of law arising under 
them. but seeks only to ascertain from the withess what. as ua mnatter 
of lact, was the nature of the co-operative business done between 


the two companies from IS64 up to 1577.) 


A. They did not go back to the old contracts in those partic- 

ulars, but they continued under the new contract of 1864, 

SOU) whereby they provided further facilities for the transaction of 
business. 

Fe X (). If. then, there Wits any prevision in the proposed CoOll- 
tract of 1864 under which that contract was to have only a specified 
duration, and Upon its termination the parties were to be relegated 
back to the contracts of 1855 and 1555, that coutingency did not 
happen during your administration, did it? 
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(Question objected to because the contracts speak for themselves 
and their legal effect must be determined by the court.) 


a 


63 XQ. L will ask the question more plainly. T understand you 
clearly cnough to have testified that in stating accounts between the 
parties of expenses and receipts you followed substantially in that 
respect the provisions contained in the proposed contract of 1564; 
but that contract, you say, when it was propounded by the tele- 
graph company, contained a provision that it should be a tempo- 
rary arrangement merely, and that the contracts of 1855 and 1500 
should be suspended during its operation, and should be operative 
again whenever that proposed contract of 1864 should expire. Now, 
be good enough to answer me this question: Will you undertake to 
say, as a matter of fact, that to your knowiedge the B. & O. Railroad 
Company ever agreed that there should be Interpolated in the pro- 
posed contract of IS64 a provision that it should last only during 

the war and that the contracts of 1853 and 1855 should 
o9Ll still remain in force ? 

(The complainant's solicitor objects to the question, first, because 
the witness has not testified in any parr of his examination that the 
contracts of 1855 and 1855 were entirely or as a whole SUs}py nded 
by the unexecuted contract of 1864; the witness, on the contrary, 
having testified that the contract of 1855 showed that there was a 
right in the telegraph company to erect and maintain a line of nag 
netic telegraph upon and within the limits of the railroad of the de 
fendant as long as it existed as a telegraph company, and having 
Prove d that the complainant, claiming under the Western 1 legraph 
Company as assignees, continued to maintain the line of telegraph 
referred to in the contract of 1855 within the limits of the railroad | 
of the defendant during the whole period of time during which he 
was joint superintendent for the two companies.) 


(The counsel for the defendant regrets that these interruptions 
produce unseemly controversies between counsel as to what the WiIt- 
hess has and has hot said, which would be better judged of by the 
court's referring to his testimony. The counsel for the defendant Is 
compelled to state that the witness has frankly admitted that he 

cannot point out one of the stipulations of either of the con- 
oo? tracts of 1858 or 1855 which were observed after 1864. He 

thinks and claims to have a right in cross-examining the 
witness to use his admissions as the basis of further questions with- 
out interruptions.) 

(Counsel for the complainant thinks the exceptions are taken in the 
regular manner, founded solely upon the evidence in the cause and 
upon the fact that the solicitor for the defendant has mistaken the 
testimony of the witness, as is shown by the record.) 


A. I cannot state, but I presume if the B. & O. Railroad Company 
agreed to this contract at all it agreed to all the provisions. 

64 X Q. I repeat the question. Idid not ask for your presump- 
tions. I asked you to answer whether you have any knowledge that 
the B. & O. Railroad Company ever consented, in reference to the 
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ugrecment made in S64, that it should last only during the war, 
and that it should not prejudice rights of either party arising under 
contracts of 1855 and 1855” 

A. No; | have not. 


65 XQ. You have stated, in answer to the 46th Interrogatory-iIn- 
} 


chief, that the contract under which you Operal i was a contract 
which was agreed to between President Garrett and Mr. Sanford in 


your presence. What was the date of that agreement? 
A. I cannot remember the exact date. | think the oral 
vJS agreement was In October, 1864. 


66 X\ . Were vou present at the entire Interview between 


. 
} 


residents Garrett and Sanford on the subject of that contract ? 
A. I think so. 
67 XQ. Are you sure of that fact? 
A. Not positively. 


OS \ (). That intervir W had relerenee, had It tiet, to the makin 


of a new arrangement between the companies under which not only 
the old Hine should be put in good working order and condition, but 
a third wire should be erected ? 

A. Yes, sir. 

69 XQ. It looked to a new arrangement, did it not, in reference 
to the mode in which the expenses of maintenance of the line should 
be paid and to a future sharing between the companies of certain 
receipts from te legraph business ? 


’ 


((Juestion objects d to Upon the eround that the witness can only 
be asked to state what actually passed in such conversation between 
the | arti sor at such lnterview 

A. The result of that conversation was the production of the con- 
tract spoken of—the contract of 1S64—and it was made at the time 
of my appointment iis SU po rire Ti nt ol the LWo compant s. 

TON ‘2. You have stated that the contract was actually made 
orally between Presidents Garrett and Sanford in that interview. 
Llow, then, can you say that the result of that conversation was the 

so-called contract of 1S64, 11 you mean to re fer ther by to the 
On written contract ? 
A. I have hot stated that the contract was actually made 
at that interview, that I remember of. 

“1X (). I will give you the exact language which you have used 
heretofore. When you arm asked in the both question-in-chief what 
contract of 1864 you referred to, your answer Is in these words: 
e The contract which was agreed LO between President Garrett and 
Mr. Sanford in my presence and under which I operated.” You 
have, therefore, very distinctly stated that the contract under which 
you operated Was itl oral avreement entered Inte between Presi- 
dents Garrett and Sanford in your presence. Does that refresh your 


Inemory ? 


(Question objected Lo.) 


;% | lo not ren miber wie tha rwe had il COPY of this contract at 
that interview or not. The substance of it was talked over between 
Mr. Garrett and Mr. Sanford and myself. 


VAULEY THE WESTERN UNION TELEGRAPH Co. Vs. 


2X Q. Then the substance of the contract was agreed to in that 
jnterview between Messrs. Sanford and Grirrett, at the whole of 
which you were presente ; and you have further stated that the con- 
tract so made between those ecntiemen at threat time 11) your presence 
was subsequently reduced to writing; Is that so? 

A. I have not stated thet | was there at the whole of that inter- 


view. | lo hol remember whether Wils there at the whole of that 

interview or not. 

Oe 73 XQ. Did you hear at that interview all the material 
points of the new contract between the parties discussed and 


} 


agreed upon ° 

A. | cannot remember. 

74 XQ. Then there is some discrepancy in your statement. You 
state In chief that the contract under which you operated Was all 
oral contract between Messrs. Suntord and Garrett, made 11) your 
presence, and which was subsequently reduced to writing. Now, 
What am.I to understand to be the case * 

A. I said the substance. 

75 XQ. Then Lam to understand you now as saying that the 
substance or the substantial parts and elements of that new agree- 
ment, as far as you recollect, were discussed and agreed upon between 


; 


those gentlemen in your presence; is that so? 

A. Yes, SIT. 

76 X Q. Now, vou have just stated, in reply to one of my ques- 
tious, that you are not able to Say that the B. & O. Railroad Com- 
pany ever agreed, as part of that new arrangement, that it should 
last only during the war and should not supersede the contracts ot 
1855 and 1855. If that be so, then it is clear, is it not, that that 
particular avreement could hot have been entered into between 


Presidents Garrett and Sanford in your presence ? 


(Question object a LO.) 

A. It would be a very hard matter for me to carry particu- 
elt) lar clauses In any contract 17 years. 

77 AQ. It is a very important question and I eall your at- 
tention to it particularly. You have stated that all the substantial 
parts of the new agreement of 1564 were orally agreed to in your 
presence between Presidents Sanford and Garrett, and you have also 
stated that you have no knowledge that the B. & O. Railroad Com- 
pany ever agreed, as part of that new agreement, that it should last 
only during the war and not supersede the contracts of 1853 and 
ISoo. Now, please to answer distinctly whether or not, as you say 
you were present at the making of the new agreement between the 
companies, it was agreed between Presidents Garrett and Sanford 
that any such provision as that it should last only during the war 
and not affect the contracts of 1853 and 1855 was entered into be- 
tween those ventlemen t 


(The complainant's solicitor objects to the recitals in the foregoing 
lnterrogatories as not sustained by the evidence heretofore given by 


the witness. ) 


Ty 
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A. I cannot state that. 
ood 78 XQ. You have stated that at the time you took charg 
the two wires then on the main stem of the Baltimore & Olio 
railroad were in bad condition; that messages could not be sent over 
them fora week atatime. VPlease state whether it was not a part 
of the agreement entered into between Presidents Sanford and Gar- 
rett, to which you have referred, that one wire for the use of the 
telegraph company should be put up as promptly as possible, in 
rood working condition, and that the cost of doing that should be 
hared equally between the railroad company and the telegraph 
company. 

A. The agreement was that both wires should be placed in condi- 
tion. 

79 X Q. But it was agreed, was it not,in reference to the one wir 
to be used by the telegraph COM MpAany, that the CX PeChse of repairing 
it should be borne equally by the railroad company and the tele- 
graph company. 

A. No: the agreement re lated to the two wires, to both wires, to 
the effect that the expense ol repairing them should be equally 
shared between the Con panies 

SO X (). Was it not also agreed at that interview that the tele 
graph company should be allowed to erect a third wire upon the 
posts at its cost, and it (that is to say, the telegraph company) to 
maintain and keep that wire in repair at its expense ? 

A. It was. 

S1 XN (). Was it not also agreed thatat the expiration of this 

os agreement, it being Lem porary in its character, the railroad 

company should be at liberty to cause that third wire to be 
removed from the poles t 

A. It was at the pleasure of either company. 

82 X Q. Then the temporary agreement, such as it was, could be 
dissolved by either the telegraph COMMpPany OF the railroad COMpPAany 
Is that it? 

A. I so understood it. 

83 X (). Please further to state whether it was not part of that 
agreement that the earnings from local conimercial business done on 
any and all of these wires should be, under that agreement, shared 
equally between the railroad company and the telegraph company ? 

A. Yes; at stations where the railroad company had its own oper- 
ators. 

S4 XQ. It was agreed in that interview, was it not, that you 
should become the joint superintendent, for both companies, of the 
entire lines under this agreement and earry the same out? 

A. Yes, sir. 

85 XQ. Did you, during the whole period of your official re 
tion to the lines, carry out this agreement and make up and render 
all the accounts between the companies on the basis thereof as to 


la- 


‘) 


division of expenses and ree Ipts 
A. I did. 


SO X (). Was there, as far as you recollect, any other substantial 
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matter in reference to the operation of the lines under this 
PQ new agreement provided for between Presidents Sanford and 

Garrett other than those to which I have just ealled your 
attention ? 

A. I think not. 

87 Xx (). Please to state in’ whose « mploymen! you were just before 
you received the appointment if jyomnt superintendent of these lines ? 

A. The American Telegraph Company. 

88 X Q. That was the company, was It not,of which Mr. Sanford 
was the president in October, 1864, and on behalf of which he nego- 
tiated with President Garrett, as stated ? 

A. Yes, sir. 

SOX Q. How long was it that the American Telegraph Company 
remained in possession of those lines under that agreement ” 

A. Until the consolidation with the Western Union, which took 
place In LS66. 

0) XN Q. There was no new appointment then made of you as jount 
superintendent by the Western Union Telegraph Company, and ne 
special act done, Wis there, in the Inanagement and operation of the 
line, indicating the change effected by that consolidation ? 

A. No, sir: things continued right along as before. 

Y1 XN Q. When the Western Union Telegraph Company, as you 
have already stated, put up a fourth wire in the year 1871, were the 
receipts for business on that wire shared between the compan sin 
like manner as they previously had been shared upon the other 
wires ¢ 

A. No; that wasa through wire and did not enter the 
LOO otlices of the railroad company at all, except al Camden Sta- 
tion, where it was pout In for test purposes only, so that might 
have if under ny own eve, Occasionally | allowed that wire to be 
used for railroad purposes when the railroad wires were out of order, 
but the proceeds of all business done over that wire went into the 
treasury of the Western Union Conajeciy and did not enter into my 
accounts as joint superintendent at ail. 

v2X Q. You left this service, you have stated, early in IS75? 
Who was appointed, if anybody, in your place ? 

A. Robert Stewart. 

95 XQ. Ilow came you to leave ? 

A. IT never knew why I left the service, except that there was some 
dissatisfaction on the part of the Baltimore & Ohio Ratlroad Com- 
pany , [ do not know the cause of it. 

Of XN (). The account furnished by you in 1S70 exhibited a bal- 
ance due by the telegraph company of about $19,000. It was an 
account, as already explain d, made up as the result up to thrat period 
of the accounts previously stated by you from year to year between 
the parties. Will you please to say whether or not those previous 
yearly statements did not also show balances due to thy railroad 
company by the telegraph company ? 

A. I think they did. 


Wo XN Q. Phe sum of the indebtedness, then, was increasing from 
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year to vear until 1870, when it amounted to $19,000; is that 
401 your recollection of the case ? 

A. If I recollect aright, there was one statement made where 
the balanee was in favor of the telegraph company from the 
fact of their having furnished s6é much more material than the labor 
amounted to; but generally the accounts were in favor of the B. & 
. Railroad Company. 

06 X Q. You have stated in your examination-in-chief that in the 
year 1570 there was found to be a considerable balance due the B. 
& QO. Railroad Company; that the vice-president of that company 
requested you to call upon the Western Union Telegraph Company 
for this balanee; that you did so, and that a remittance was made to 
you. Now, please to state when that remittance was made to you 
and what was the amount of the remittance? 

A. I cannot give the date, but the amount was $15,000 by check 
of the Western Union Telegraph Company. 

W7 X Q. Was it not some time in the year 18735? 

A. I am satisfied from information which I now have that it was 
some time in 1875. 

WS XQ. Was there any other payment made by the telegraph 
company to the railroad company, to your knowledge, on the joint 
account between them, except this sum of $15,000? 

A. Not to my knowledge. 

W9 XN Q. Then it appears that in the year 1870 there was a bal- 

ance shown by your accounts in favor of the railroad com- 
102. pany for about $19,000; that no payment was made on account 

of this balance unti! the year 1875, and then only a partial 
payment, to wit, $15,000, and that no further payment was there- 
after made. Please to explain, if you can, the reason of this default 
upon the part of the telegraph company. 

A. I have no means of explaining that, except that there was an 
open account between the two companies. 

100 X Q. Did you not know, as a matter of fact, that the Balti- 
more and Ohio Railroad Company, through you or otherwise, was 
constantly pressing the telegraph company for settlement of this ad- 
initted balance? 

A. Never, after that $15,000 was paid. 

101 X Q. How was it before the $15,000 was paid? 

A. (On) fre quent occasions the vice-president would eall my atten- 
tion tO the amount due by the telegraph COMMpPAany and request me 
to write them about it, which I did. 

102 X Q. You never, then, were able to secure any payment until 
1873, and then only the sum of 315,000? 

A. No, sir 

1035 X Q. Was not, to your knowledge, this failure upon the part 
of the telegraph company to fulfill its obligations and. the agree- 
ment of 1864 a continuing ground of complaint upon the part of the 
railroad company? 


(Question objected to upon the ground that said omission 
403 is not shown to have been a failure on the part of the tele- 
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graph company to fulfill its obligations, it having been, on the 
contrary, shown by testimony heretofore given in the case that 
said failure to pay was caused by the refusal of the — unant to 
accept the amount in full settlement of the alleged indebtedness.) 

(The counsel for the defendant does not admit that there is any 
such testimony in the case, but, be it as it may, he desires the wit- 
ness to answer the question, as a matter of fact, whether or not, be- 
fore the $15,000 Was paid, the continued default of the telegraph 
company to pay the balance of 819,000 declared in 1870 was not a 
subj ct-matter of constant complaint by thre railroad COMPANY, anid 
whether or not the witness himself was not at times the medium 
through whic ly the compli aints and de ‘Thhi ands of the ri ulroad company 
against the telegraph company were made.) 


A. I cannot say there was a continual complaint; there was an 
occasional complaint. 

104 X Q. You say that the $15,000 was pai through you? 

A. Through me, not to me. 

105 X Q. Please to state whether you did or did not have some 
difliculty in getting the telegraph company to remit that sum of 
815.000 on account ? 

A. | had some correspondence about it: don’t ret mber how 

often, but the result of that correspondence brought the 
lO4 check. 
106 XN Q. You speak of correspondence ; that implies not 
one but more letters. Am [ to understand that you had to write 
sundry letters before you succeeded in getting the remittance ? 


A. I think I had. 


Redirect examination : 

(The counsel for the complainant, before proceeding with the re- 
examination of the witness, files with the commissioner the paper 
marked Complainant’s Exhibit A, and also the paper marked 
Complainant’s exhibit B. both ot which papers were filed with 
the bill of complaint in this cause, and which two papers are 
two of the exhibits which, by cit) agreement in the CUUSEC filed (on) 
June 22nd, 1882, are made evidence in the cause in the same man- 
ner as if the original papers, of which, said exhibits are copies, had 
been produced in the case, and as if the due and sufficient exec rer 
and making thereof had been in every particular fully proved ; 3 
being admitted that said Complainant’s Exhibits A and B are ‘he 
contracts between the Western Tel Hegraph Company and the B. & O. 
Railroad Company, dated, respectively, June 18th, 1853, and Sep- 
tember 12th, 1855, referred to by various witnesses during the course 
of the taking of the testimony in this case.) ) 

By Mr. Gwinn: 
129 Q. In the 59th and 40th cross-interrogatories and the 
ADD answers thereto observe the following particulars : | refer 
first, now, to the 59th cross-interrogatory put to you: You 
are asked whether there was any other obligation imposed upon the 
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telegraph company by the terms of that contract (the question re- 
ferring to the contract of 1853) which was performed by it (mean- 
Ing the telegraph company) during the period that you had charge 
of the line; and, if there was, be good enough to state what it was, 
and if you have any recollection. You answered that you could 
not remember. The counsel for the defendant, then, in the 40th 
cross-Interrogatory, said that he observed, furthermore, that by the 
terms of that contract, referring to the contract of June 18th, 1853, 
that it was provided that the ownership of the telegraph company 
of the posts and wire provided for by that contract was to be taken 
its subject iO the performance of the sald telegraph company and 
its assigns of all the stipulations therein contained affecting said 
telegraph Colpany, In this interrogatory the counsel continues: 
“You have already stated that the telegraph company did not 
comply with the only important stipulation contained in the paper 
on its part—that is, to the effect that the renewal and repairs of the 
suld posts and wires should from time to time and at all times be 
made by and at the expense of the telegraph company.” The 
counsel then proceeded to ask you whether there was any other 
stipulation in that contract on the part of the telegraph company 

which you recollect that was performed by it; and, if so, to 
106s state it; and you replied that you did not recollect. I now 

ask you, Mr. Davis, to read the 5th article of the contract of 1853, 
and to tell me whether or not there was in the contract of 1864, which 
Is signed by EE. S. Sanford and to which you have referred, any trace 
of that article; and in order to enable you to answer the question 
[ place in your hands the copy of the contract of 1864, which has 
heretotore been given in) evict nee ¢ 

A. There is not 

150 Q. Will you be kind enough to tell me whether the Sth article 
of the contract of 1853 did or did not continue to be a continuing 
rule for the government of the two companies up to the time that 
you left your position as joint superintendent in the year 1875? 

A. It did. 

lol Q. I will now ask you to look at the 6th article, the 9th article. 
and the llth article of the contract of June 18th, 1853, and 
tell me whether or not these three articles or any one of them are 
in the contract of 1864 or in any thaahner provided for or covered 
by the said contract-of 1564? 

A. They are not. 

152 Q. Did the provisions which are contained in the 6th, 9th, 
ana Lith articles ot the contract of June Sth, LS55. continue, SO 
fur as they were respectively applicable to any contingencies which 
arose, to be enfores (| during the period of time during which you 

} remained joint superintendent ? 

LO7 A. They did; all three remain in force and were acted upon 
by the railroad col pany and the telegraph company. 

153 Q. Will you look at Exhibit B, filed with the bill of com- 
prleurnit which is the COpy of the contract of Septem ber 12th, 1855, and 
read the 6th, Yth, llth, and 15th articles of that contract? Will you 
be kind enough to state whether or not you find in the contract of 
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S64 signed by IY. S. Sanford, to which re ference has been made, 
any provisions covering the particulars provided for in the articles 
1) ‘the contract of 1855, to which I have just called your attention ? 

A. I do not; except in so far as the division of the receipts of 
these local oftices was concerned, referred — in the Sth article. 

154 Q. Will you be kind enough to say whether the 6th, 9th, 11th, 
and 13th articles of the contract of 1555, except in so far as the 13th 
article may have been modified in the particular to which you have 
just spoken, remained in force and operated during the whole time 
that you were joint superintendent or not’? 

A. They did. 

Loe (). Do you find in the contract of 186-4, signed by ly. S. San- 
ford, concerning which vou have heretofore spoken, any provision im 
reference to the time during which the telegraph company or itsjas- 
signs night continue to maintain the two original wires which were 
erccted under the contracts of 1855 and 1855? 

A. I do not. 
LOS 136 (Q. Do you find any provision in the contract of 1564 
as to what was to take place in the event of the dissolution of 
the telegraph company or of its suspension of operations, for which 
contingencies provision was made under the 9th article of the ¢on- 
tract of 18557? 

A. I do not. 

157 Q. Youare asked by the 12th cross-interrogatory as follows 
‘It was understood, was it not, at the time you took charge that the 
third wire should be ereeted?” And you replied, “It was for thi 
joint use of the two companies.” ITow was it understood ? 

A. Understood by the contract of 1864, made between Mr. Garrett 
and Mr. Sanford. 

15s (). When you speak of what was understood by the contracts 
do you refer in so speaking to the conversation or to the paper 
which was signed by Mr. Sanford and sent to Mr. Garrett? 

To the paper which was signed by Mr. Sanford and sent to 
Mr. Garrett. 

lot) (). In the 15th cross-Interrogatory the counsel for the defend. 
ant said: “Then that wire was put up with the understanding that 
the Bo & ©. Railroad Company, upon the cessation of the LCI porary 
urrangement, whatever it was, then existing between the two com- 
panies, had a night to order that wire to be removed from the poles; 
that is so, is it not‘ And to that vou replied, “ Yes, sir.” The un- 
derstanding of whieh you speak—do vou refer to the conversation 

which took place between Mr. Garrett and Mr. Sanford or 
109 to the pALper contract which was slo d by OF S. Sanford iis 
the basis of your remark? ) 

A. I refer to the paper—the contract. 

140 Q. In the 50th cross-interrogatory the counsel for the defend 
ant asked you: “State what arrangement was made when you took 
charge and eontinued during the 1] vears of your superintendence 
as to a division or sharing, between the railroad company and the 
different telegraph companies which successively operated the lines, 
of receipts from commercial business on those. lines?” And you 
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answered that “there was a credit made on the different accounts 
sent to the companies by myself of the amount of receipts due the 
b. & O. Railroad Company in accordance with the contract or the 
agreement.” When you speak of the contract or agreement there 
de you refer to the conversation between Mr. Garrett and Mr. San- 
ford or to the paper signed by KE. S. Sanford ? 
- A. I refer to the paper or the contract signed by Mr. Sanford. 
141 Q. I now call your attention to the 39th cross-interrogatory 
which was addressed to you and to your answer to it, and | ask 


, you whether the tel eraph lin Ol} the line of the 1}. WX ©). railroad 
between Baltimore ana Wheeling did or did not continue to be 
maintained from the time you took charge as joint superintendent 
in 1864 to the period in 1566 when the Western Union Telegraph 
Company, thie complainant, avequired possession of the line. and 
from that time until you ceased to be superintendent? 

A. It did. 

lO 142 (. | now refer to vour answer to the 45rd cross-inter- 

rogatory. ‘The counsel for the defendant wanted to know 
whether or not, under the ai rangements subsisting between the two 
companies, the railroad company and the telegraph company, dur- 
ne the period you had chara of thr line, the Lt legraph CUI pany 
was or was not charged with the entire cost of the materials used in 
maintaining the wires and its insulation used by the telegraph com- 
pany and provided for by the contract of 1855; and you answered 
that they were not charged with the whole cost, and that during the 
( Kr ncles of thi war thi I} VU) Ratlroad Company perc One half 
and the telegraph company one-half of the insulation and wire. 
Can you explain why the particular division was so made? 

The contract of 1864 provir des for that division. 

145 Q. IT want you to refer again to the 59th and 40th cross-inter- 
rogatories and to your answers thereto; [begin with the 59th. You 
Wer asked if there Was ai other obligation imposed Upon the 
telegraph COM pany by the terms of the particular contraet then 
inder consideration which was performed by it during the period 
that you had charge of the line, and, if there was, you were asked 
to state what it was, if vou had any recollection, and you replied 
that you could not remember. Was there not a duty imposed upon 

the telegraph COTM Pans by the terms both of the contract of 
i] ] 18538 and of 1855 to maintain and operate a line of telegraph 
on the B. & ©. railroad between Baltimore and Wheeling 4 
d There Wis, 
144 Q. Was not that obligation the basis of all the subsequent 
. dealing and accounting with the B. & O. Railroad Company during 
the time in which you were joint superintendent, both in the time 


of the American T' leor: pl ania subsequently rm the time of the 
} 
if 


Western J Hl ion ‘¥ errs 
A. I so understood it. 
I Le ) A. | understan by your answers to the HOth and O7th CTOSS- 
Inte rrogatories that you cannot pos wat say that you were present 


during the whole time of the interview bet tween Messrs. Gurrett and 
Sanford of which you have spoken 


*; 
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A. That Is so. 
146 (). Can you say whether it was agreed at that interview that 
f 1S53 and 1855 should be at an end and that 


the former contracts ol! 
the conversation then had should wholly supersede those contracts 


eithe r of them ? 
A. | do Hot ren miber. 
147 (Q. Do you remember whether anything was said upon the 
subrect of thi old contracts. 
A do hot, 
148 Q. Did Mr. Garrett ever sav anything to you at any time In 
lation to the contract of 1864, which you have testified to as having 
been signed by Mr. Sanford and sent by you under his directions to 
Mr. Garrett, the president of the defendant, at lis office at Camden 
station ? 
A. I do not recollect of anything passing between us. 
L112 149 Q. You have been asked with regard to the state of the 
accounts between the B.& O Railroad ( ompany and the Amer- 
ian Telegraph Company and the Western Union Telegraph Com- 
pany during the respective possessions of said companies of the lines 
of telegraph on the line of the B. & O. Railroad. Do you remember 
how that neccount stood Ot) the Ist day ot April, IS6o., ana which 
COLD PAT Wis Tet bted to thr other, and LO what aimountat that Lime. 
Look ul the paper how shown Vou, marked Ol} the back A. G. Davis, 
and see if it refreshes your memory? 
A. This appears to be a copy of one of my own accounts showing 
i balance due to the American Telegraph Company by the B. & ©. 
Railroad ¢ only any OF S,VVUU odd dollars under date of the Ist of April, 
ISD 
A.G. DAVIS 
Commission adjourned till 15 Dee’r, 1SS2 
lo Dec’r, 1SS2. 
(‘omission niet 
L135 J.J. G. Riney, called for plaintitf, sworn. 


by Nir. (2WINN 

| (). Lhe ase stute your lame, age, residence. and occupation, 

A. My bathe Is J Piet Riley : my ue Is it): l reside aut 145 South 
Paca street; occupation, cashier of the Western Union Telegraph 
Company in Baltimore City. I know the parties to the suit. 

2). Tlow long have you been in your present employment, and 
In what employ ht were you just previous to the time of entering 
upon your present employment ? 3 

A. I have been cashier of the Western Union Telegraph Com- 
pany of Baltimore city ever since it was organized as a corporation, 
in April, 1872, and previous to that time I was in the service of the 
Western Union Telegraph Company, the complainant in tlfis case. 

(The complainant here files, ils part of the evidence in this Cuse, 
the certificate of the Incorporation of the Western Union Telegraph 
Company of Baltimore City, marked complainant’s Exhibit R; also 
lease from the Western Union Telegraph Company to the Western 
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Union Telegraph Company of Baltimore City, dated 29th day of 
April, 18S72—a paper heretofore produced—the same being marked 
Complainant’s Exhibit Q.) 

3 Q. L observe that the lease of the Western Union Telegraph 
Company to the Western Union Telegraph Company of Baltimore 

City was for a term of two years. Has the rent or any rent 
bit ever been paid by the Western Union Telegraph Company 

of Baltimore City to the Western Union Telegraph Company 
the complainant, since the « xpiration of this lease ? 

A. No, sir. 

t (). What has been thre relations of the Western Lnion Tele- 
graph Company of Baltimore City to the Western Union Telegraph 
Company, the complainant, since the expir . on of this lease ? 

A. As faras Lam able to say, the Western Union Telegraph Com- 
pany of Baltimore City has acted as agent fot the Western Union 
Telegraph C ompany, the complainants, in receiving and accounting 
for monies and in attending to the business of telegraphing along 
the lines in the State of Marvland belonging to the Western Union 
Tele wrap he OMDAnNy, the compl: What 

) (). llave you any knowledas of th averace annual receipts de- 
rived from commercial business approximately, | mean—on the 
lines of telegraph along the line of the Baltimore and Ohio rail- 
road between Baltimore ana Wheeling prior to thy month of iw l)- 
ruary, S77? 


A. No. sir. | have not. 
Cross-examined for defendant by Mr. Frick 


x {). You Say that since the « X | iration of the lease referred to 
the Western Union Telegraph Company of Baltimore City acted 
the agent of the Western Union Telegraph Company, the 
blo complainant; was there any written agreement between thy 
LWo companies to that eflect ’ 

A. Not that I know of. 

2X Q. How, then, was the ageney created ? 

A. | Suppose the answer that could rive Lo that would be sim 
ply that it continued on in its usual way as before the leas 

>X Q. You have said that there was no rent paid after the expi- 
retion of the lease in April, 1874. The Western Union Telegraph 
Company of Baltimore City did not, therefore, continue after IS74 
to be the lessee of the Western Union Telegraph Company, did it? 

A. Not to my knowledge | don't know anything about that. 

>. (). You say it acted as agent What did it in fact do as such 
agent? 

A. I mean to say that it received moneys and transmitted them 
and performed other business pertaining to the telegraph for the 
Western Union Telegraph Company 

5X Q. Did the Western Union Telegr: wy hh Company of Baltimore 
City have anything to do at all with the Baltimore and Ohio nail- 
road ( ompany ? 

A. Not that I know of. 
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6 X Q. Did the Western Union Telegraph Company of Baltimore 
City, from the time of its organization up to 1877, operate any tele- 
graph lines on the line of the Baltimore & Ohio railroad within 
the State of Maryland ? 

A. I am not in a position to answer that question intelligently. 

7 X Q. Did it or not during the two years of the pend- 

116 = eney of the contract under which it agreed to pay to the 

Western Union Telegraph Company ten thousand dollars a 

year, In fact operate any ol those lines on the Baltimore & Ohio 
railroad ? 

A. I cannot answer that question either. 

S$ XQ. You say vou have been cashier of the Western Union 
Telegraph Company of Baltimore City from the time of its organt- 
zation up to the present time? 

A. Yes, sir. 

9X (. Please to say whether at any time during that period your 
company here in Baltimore had any money accounts whatsoever 
with the Baltimore & Ohio Railroad Company ? 

A. No, sir; not that I know of. 

10 XQ. Then there never was made by your company, by which 
[ mean the Western Union Telegraph Company of Baltimore City, 
Lo you! knowl doe. auhy claim acamst tha Baltimore iV Ohio Ratl- 
road Company ln any matters of account touching the use and 
operation of the lines of telegraph on the Baltimore & Ohio Rail- 
road ? 


A. No, sir 


(Iexamination concluded.) 


s. a &% Baia. 
(‘ommission adjourn d to BS day of 1) c*\ mber, 1SS2. 


117 2S) DecemrperR. TSS? 
(commission met. 


Thomas B. A. Davin, called for complainant, sworn. 


Before proceeding with the examination of Mr. David, Mr. Gwinn, 
the solicitor for the complainant, offered in evidence the act of Con 
vress approved January 3ist, 1862, published by Little & Brown in 

2 U.S. Statutes at Large, on pp). ood and 350 (it being agreed that 
Ii shall be Pew al the hearing from said book), authorizing the 
President of the United States, in certain eases. to take possession 
of railroad and telegraph lines, and for other purposes. Hle also 
offered in evidence copies, duly certified under the seal of the War 
Department, of the following orders: An order issued by the War 
Department on February 25th, 1862, marked Complainant’s Exhibit 
Ro 1; an order of the War Department, No. 38, being. general 
orders, dated April Sth, 1862, and marked Complainant's Exhibit R 
? and the special orde r of the War Departinent, being part of special 
order No. 141, dated June 21st, 1862. marked Complainant's x- 
hibit R53. 


| 
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By Mr. Gwinn: 

1 Q. What is your age, residence, and present occupation? 

A. Forty-six; Pittsburgh, Pa.; I am inthe iron commission busi- 
hess, : 

2 Q. Do you know the parties complainant and defendant of 
this suit, the complainant being the Western Union Telegraph 
Company and the defendant the Baltimore and Ohio Railroad 

Company ? 
tls A. I do. 
+. In what employment were you just prior to the be- 
ginning of the year 1861? 

A. Was nanager of the Li I eraph othee at Wheeling. 

L(). Of the oftice of what company ? 

A. Immediately preceding the time named [| was manager for 
the Western Union Telegraph Company, The oflice was that of the 
Western Union Telegraph ( om pany. The American Telegraph ¢ om- 
pany’s wires were operated from there. 

&9Q. When you speak of the American Telegraph Company do 
you refer to the American Telegraph Company of which E. 8S. San- 
ford was president ? 

A. Yes, sir. 

t) {). llow long did you fF main in that service and occupation t 

A. Until May, 1861. 

7 Q. What was your employment after May, 1S61? 

A. I was in the employ of the U.S. Government by order of An- 
son Stager, who, under an order of Gen. MeClellan, was instructed 
to take possession of all telegraph lines in Ohio and as far in Mary- 
land and what is now West Virginia as they were then in opera- 
tion within the territory assigned to Gen. McClellan. That com- 
prised all the lines on the Northwestern Branch of the Baltimore 
and Obtio Railroad and on the main line as far east as Cumber- 


land. 
11%) 8 (). Hlow long did your relations to the Government in 
such employment last. and Wn “ hat official character did those 


relations continue ? 


A. Until February, 1864, my position was that of assistant super- 
intendent of military telegraphs. was commissioned ith assistant 
quartermaster In 1862, and was assigned tothe same departmentand 
work under Gen. Stager. 

9 (). Have vou such practical knowledge of the business of tele- 
graphing and of the means by which it is conducted as would enable 
you to state what was the condition of the lines of telegraph on 
the line of the Baltimore and Ohio railroad between Baltimore and 
Wheeling at the time when you first entered upon the discharge of 
your duties? 

A. Yes, sir. 

10) () What was the condition of the lines of telegraph on the line 
of the Baltimore ana Ohio railroad concerning which | have asked 
you in the beginning of the year 1861? 
~ A. As I remember, in good condition. 
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11 (. Are the lines of telegraph between Baltimore and Wheeling, 
of which you have spoken as being in good condition at the begin- 
ning of the year 1881 for the transmission of telegraphic messages, 
those which were at that time operated by the American Telegraph 
Company, of which E. 8. Sanford was president 4 

A. Yes. sir. ' 
420 12 Q. Will you be kind enough to state as succinetly as 
you can what circumstances, if any, interfered with the oper- 
ation of the telegraph line on the B. & O. railroad of which you 
have spoken between the beginning of the year 1861 and the spring 
of the year IS64, and state to what extent, if any, such circumstances 
did interfere with said line? 

A. Aside from natural causes resulting from the elements, the 
raids of the Confederates were the principal causes. I do not know 
that I can give any more definite answer than that. 

13 @. At that time, between the beginning of the year 1861 and 
the spring of 1864, there was an active war In progress, was there 
not, between the United States and the armed forces under the con- 
trol of the so-called Confederate States ? 

A. Yes, sir. 

14 Q. Was or was not the particular region of country extending 
from W heeling, in West Virginia, toa point onthe Baltimore and Olio 
railroad near the Point of Rocks, in Maryland, the theatre of active 
hostilities during all that period of time? 

A. Yes, sir; it was. 

15 Q. Did the Baltimore and Ohio railroad between Wheeling 
and the point designated as the Point of Rocks, in Maryland, remain 
continuously in the possession of the forces of the United States dur- 

ing that period of time? 
21 A. No, sir; there were times when the Confederate troops 
had possession of parts of the line. 

16 Q. For brief or long periods of time? 

A. For brief. 

17 Q. Were such raids of the Confederate troops frequent or 
infrequent,” 

A. They occurred a great many times; I cannot say frequently. 

1S Q. Were the Confederate forces in possession of any part of the 
line of the Baltimore and Ohio railroad upon which said telegraph 
line Was erected for any considerable period of time at any period 
between the years 1861 and 1864? 

A. I cannot speak definitely as to what length of time they oecu- 
pied the line. 

19 Q. Speak approximately. 

A. I cannot answer with any definiteness. I know they were 
there for days, but to speak definitely of any length of time I cannot. 

20 Q. Are you not able to say, approximately, the length of time 
at which during certain periods of the war the line of the railroad 
between Harper’s Ferry and Green Spring Run, on the line of the 
3. & O. railroad, was occupied by Confederate troops ? 

A. I can only answer it in this way, that I know that the tele- 
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graph iine was not in operation for months, and we believed because 
it was occupied by the Confederate troops. 

21 Q. Did you abstain from returning to duty in that region be- 
cause of that reason ? 

A. Yes, sir. 
122 22 Q. Was such absence from duty on your part frequent 
between the spring of 1861 and the beginning of the year 
1864? 

A. Yes, sir. | 

23 Q. Was any injury inflicted upon said telegraph line during 
the periods in which the Confederate forees were in occupation of 
parts of a territory through which the line passed ? 

A. Yes, si 

24 Q. Were those injuries of a trivial or a serious character? 

They were always serious, to a greater or less extent. Some- 
times the wires were simply cut, and then again the poles and wires 
were destroyed. 

25 Q. When the wires were cut this circumstance, of course, en- 
tirely inte rrupted commercial business until the lines were restored, 
did it not? 

A. Yes, sir. 

26 Q. When the wires were cut and the poles destroyed or cut 
then, of course, the use of the lines was stopped until the line could 
be partially aes or repaired; is that so? 

A. Yes, si 

27 Q. These interruptions were frequent, I understand you to 
say, during the period of time of which you have spoken? 

A. Yes, sir 

28 Q. And lasted for considerable periods or brief periods of time 

A. At some parts of the line they were for a consid- 
25 erable period, and at others they were simply of a lemporary 
character, as they were as quickly repaired as we could possi- 

bly go to the place with safety. 

20. In point of fact, the Federal and Confederate Lroops were 
always, more or less, in the face of each other along that line between 
the Point of Rocks and a point some distance west of Cumberland, 
and ineursions from one side or the other were to be ex pected On 
almost any day; is not that so”? 

A. Yes, sit 

30 @. Would it have been possible, while such events were in prog- 
ress, between the early part of the yéar 1861 and the spring of 1864, 
to have erected or maintained a telegraph line along the line of the 
Baltimore and Ohio railroad in such manner that the same should 
have been kept in good working order for the purposes of commercial 
or any business ? 

A. The line might have been constructed along the Baltimore and 
Ohio railroad, but it would have been highly impracticable for the 
reason that it was const: antly menaced by the enemy. We were 
liable to have it destroyed at any moment, and temporary repairs 
were about all we coul | do and tall wee x pected to do. 

31 Q. Were you ever required by the U. 8S. Government or by the 
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military authorities thereof to do more than to keep the line in such 
te mporary condition of repair as would sutlice to enable it to 

124 beofuse when the country through which it passed was 16 the 
occupation of Federal forces ? . 

A. No, sir: the simple pomg| was to keep up communication. 

324). And to this point only, as | understand you, the orders 
which you received went and no further? 

A. Yes, sir. 

33 Q. In your management of the line of which you are speaking 
during the period to which you have referred you were acting 
then, as I understand, under the orders of Mr. Stager, afterwards 
Gen. Stager, who was in charge of said lines under a commission 
from the United States ? 

A. Yes, sir. 

34. The Mr. (afterwards General) Stager of whom you have been 
speaking is the person, | presume, who is referred to in the order of 
the War Department which has just been offered in evidence, is he 
not? 

A. Yes, sir. 

a (). And the FE. 8S. Sanford, whois referred to in the order of the 
War Department of February 25th, 1862, is the IE. S. Sanford who 
Was president of the American Telegraph ( olmpany 7 


A. Yes, sir. 


(‘ross-examination by Mr. We K : 


| X (). At the tina you took charge and had knowledge of the 
condition of the line of telegraph on the Baltimore and Ohio rail- 
road between Baltimore and Wheeling, in 1861, the line was in good 

working order and condition, was it not? 
4?5 A. As I recollect, yes, sir. 
2m d. llow many wires were erected at that time on that 
line? 

A. I really cannot answer definitely whether there were two or 
three; there were certainly two; I am not sure about the third one. 

> A» (). Let me refresh you recolicetion. There were two only, 
were there not; one of them for the use of the railroad company and 
the other for the use of the telegraph company; is not that. your 
recollection ? 

A. I could not say positively, because I do not remember; there 
were certainly two. 

{X Q. I understand you to say that this telegraph line was 
occasionally cut and oceasionally some of the posts on the line were 
destroyed. Will vou please to state whether or not that iine was 
not, during vour knowledge of it, from 1861 to 1864, kept in repair 
and maintained in first-rate working order as far as practicable ? 

A. Yes, sir; we did so as far as it was practicable. mS 

5 A (). You were obliged, us a matter of course, to use materials 
In maintaining and repairing the wire used by the telegraph com. 
pany and its insulation, were you not? | | 

A. Yes, sir. 


THE BALTIMORE & OHTO RAILROAD CoO. 221 


6 X Q. Please to state whether or not the telegraph company paid 

the cost of the materials so used in maintaining its wire and its in- 
sulation. 

126 A. I cannot answer tle question for the simple reason that 
there were times when we used material belonging to the U 

5. Government to make the repairs, and I do not know whether that 

was ever paid for by the telegraph company or not. 

7X (). Did you ever use material belonging to the railroad com- 
pany ¢ 

A. I do not know. , 

SX (). Did you hot occasionally use material in the shape ol 
posts and old wire, &e., belonging to the railroad company ? 

A. We used material, but as to whether it belonged to the railroad 
company or to the American Telegraph Company | have no means 
of knowing. | simply knew it did not belong to the U.S. Govern- 
ment; and on the other hand I know that we did, of our own accord 
and of our own motion, take poles ht off the hills there and erect 
them. 

X (). Did you in every Case make the hecessary rr pals On the 
part of the Government, or did not the railroad itself in some eases 
make the necessary repairs? 

A. The work was done in some eases by men who were not in our 
employ, but whether they were employés of the railroad company 
or the telegraph company I do not know. 

lO XN (. Do you know, in the cases in which the work was done 
by other parties, where the materials used.came from and by whom 

they were paid for? 

27 A. They were just as likely to be furnished by the U.S. 
Government as by « Ither of the companies, Whichever ma- 
terial was accessible re adily was the material that was used—that ts 
to say, if the U.S. Government had wire and insulators at a point 
nearest the point of Interruption we used that. The object was to 
have the lines repaired as quickly iis possible, and if the U. S. Gov- 
ernment had not the material nearest at band then we used other 

material, 

11 X Q. Did you, as a Government officer, interfere with the oper- 


} 


ation of the wire used by the telegraph company for commercial 
purposes, OF did the telegraph company itself continue to Operate 
that wire? 

A. We only interfered so far as we were authorized by law to 
have the Messages of the U.S. Government take precedent. 

12 X (). Then the line continued to be operated as before by the 
operators of the telegraph company, did it not? 

A. Not 1) CVery Case, There were cases where the operators were 
in the employ of the U.S. Government, and under pay. 

Is XQ. But the line, except as mentioned by you, continued to 
be in the possession and operation ol the te legraph COMpPAany. It 
received, did it not, the tariff from the commercial messages on its 

line, and also the messacves sent by the U. S. Government 4 


12S A, Yes, sir. 


(Examination concluded.) 


‘% 

{ ’ 
B. 
‘ 
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It is agreed between the counsel that Mr. David, the witness whose 
examination has just been taken, being obliged to return at once to 
Pittsburgh, his evidence, as now taken, shall be read in evidence 
without his signature thereto, said signature being hereby expressly 
dispensed with. 4 

Commission adjourned until 2 January, 1883. 

2 JANUARY, 1883. 


Commission met. 
jy SYLVESTER Hf. Dunan, called for complainant, sworn. 


by Mr. Gwinn 
| (). What is your age, residence, and occupation t 

A. Lam 48 years of age; Iam .by occupation a stock-broker in 
the cities of New York and Baltimore, residing at present in the 
city of New York. 

2). Do you know the parties complainant and defendant to this 
Sut (the complainant bel lig the Western Union ‘Te legr: aph C Om pany 
ana the defendant the baltimore and ( hio Railroad 6 Oln pany 4 

A. | know of the corporations. 

3. Will you be kind enough to state what your employments 
were between the Years LS62 and Is72? 

A. I was quartermaster in thearmy from 1862 to 1865, inclusive. 
l was a claim agent in Washington from 1865 to 1868. I was em- 
ployed by the B. & O. Railroad Company from 1867 to 1869, inelu- 
sive, In charge of their Government accounts at Washington, pros- 
ecuting and collecting them in the various departments having 
charge of the service. | was the auditor of the LB. & O. Railroad 
Company during the years 1870, 1871, and until October, 1872. 

1 (). Who was the president of the B. & O. Railroad Company at 
the time vou were such auditor? 

John W. Garrett. 
94. Who was the vice-president 
A. John King, Jr., was vice-president from 1866 until the lat- 
150 ter portion, | think, of 1870; then he was afterwards desig- 
nated first vice-president, and Mr. William Keyser was elected 
second vice-president at thattime; that is as near as I can recollect. 

6. Were you, as auditor of the B. & O. Railroad Company, the 
defendant, at any time called upon to make up or to aid in making up 
any account showing any indebtedness of the B. & O. Railroad Com- 
pany to the American Telegraph ( company 01 r of the American Tel- 
egraph Company to the B. & O. Railroad Company because of the 
construction or use of any lines of telegraph on the line of the B. 
& QO. railroad ? 

A. Yes; soon after T was made anditor of the company I took up 


*) 


and m: ule a settlement of the accounts of the telegraph company, 
7 4). State all the circumstances under which vou proceeded to 


makeup and did make up such accounts. 
A. As I said before, soon after I took charge of the auditor’s de- 
partment Mr. King, being then the vice-president of the defendant, 
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stated to me that he desired to have the accounts between the Amer- 
ican Telegraph Company (and I think now there were other aceounts, 
but I will not undertake to say, of other companies; I think there 
was a Western telegraph company ; they were all comprehended in 
the one idea of telegraph companies’ accounts) and the B. & O. 

Railroad Company adjusted and a settlement made; that 
Lo] there had been no settlement for a number of Vears, and 

at the time he handed me a bundle of papers with the state- 
ment that there were the accounts as made up in the rough ; to tak 
them, examine them on the part of the B. & O. Railroad Company, 
and that Mr. A. G. Davis, I believe his name is, the superintendent 
of telegraph, would on the part of the telegraph company, aid me 
in ascertaining the proper results to effecting a settlement. 

SQ. Did Mr. King hand you any other papers except the accounts 
made up in the rough, of which you have spoken? 

A. Yes; he also handed me the contracts at the time; they were 
in the bundle of papers that he handed me. 

‘) (). Do you re collect what contracts he handed you { 

A. I havea very distinct recollection of the especial contract under 
which the settlement was ultimately made The contract was in 
writing, but what impressed it on my mind was it was signed only 
by the president of the le legraph COMPANY | if had never been CXAC- 
cuted, so far as I know, by the B. & O. Railroad Company. 

10 @. Of what contract are you now speaking? 

A. 1 think 1t was dated in 1564, during the war; my recollection 
is that: | am pretty well satisfied that that was the date of the con 
tract. 

11 Q. Between what partics was that contract? 
bo A. The contract was between the American Telegraph 
Company and the B. & O. Railroad Company. 

12 (. Was the paper which was handed to you an original paper 
or a copy, as far as you re member’? 

A. My impression is (and it was impressed upon my mind) that 
that was an original paper, that is thi lm pression that I had at the 


Lime, 
13 Q. Signed by whom ? ' 
si Signed by the pore sident of the American Tel graph Company. 


l4 Q. KE. S. Sanford, do you mean 

A. E. S. Sanford. I must state that this is an impression. I am 
not familiar with Mr. Sanford’s signature; but thé impression on my 
mind is that I had some evidence that it was his signature 

15 Q. Will you be kind enough to look now at the paper marked 
Complainant’s Exhibit O, referred to in the S7th interrogatory-in- 
chief, addressed to A. G. Davis, filed with the examiner, and say 
whether or not that isa COPY of the contract between the American 
Telegraph Company and the B. & O. Railroad Company, of which 
you have spoken, as put in your hands by Vice-President King, the 
vier -president of the defendant? 

A. I examined this paper this morning. I will simply say that 
so far as its substance it is the same as the pRUper that was in the 
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bundle of papers handed me by Mr. King. Whether there 
433 may be any mere verbal differences I could not state; the 
substance is here; I r collect it very Wwe II. 

16 (). What became of the bundle of pApers, including the puar- 
ticular paper or contract between the B. & O. Railroad Company 
and the American Telegraph Company, which you have spoken of 
is placed 1) your hands by Mr. King t 

A. 1 took them into the auditor’s office, and they resolved them- 
selves Into what we afterwards designated as the telegraph settle- 
ment. The particular, identical abstract of an account now, which 
was one part of that account, may have resolved itself into a dif- 
ferent set of figures. 

17 4). IT mean what did you do with the particular bundle of 
papers, including the paper to which L[ have referred, after you had 
finished with your use of them in making up the accounts ? 

A. As that question is put it is utterly impossible for me to an- 
swer It. 

lS (). When you had finished making up the aecounts In connee- 
tion with A. G. Davis did you keep in your possession the original 
accounts which Mr. King had handed you and the contracts which 
he had also handed you, including the contract of 1864, or did you 
return them to Mr. King, or what did you do with them ? 

A. [am going to answer that question, if [ may be permitted, by 
simply stating the course that was taken in regard to the matter. 
You ask me what did I do with the aecounts Mr. King handed me 

after | had finished making them up. I would simply an- 
Io4 0 swer that I do not know that the particular papers which Mr, 

King handed ie, other than the contracts, ever were used 
again. It was beeause Mr. King had a doubt—he expressed so to 
neEe— -of the correctness of the accounts that he had elven to me. 

1) (J. You do not understand me. What I mean is, when you 
had finished your work of making up the accounts with the aid of 
the papers which Mr. King gave you, what did you do with the 
papers Which he had given you for that purpose ? 

A. Now you have given the question, | think, so that I can an- 
swer it. Because | would not like to say that a particular paper 
handed mie by Mir. King had been placed Wn any particular position 
afterwards, except the contract. Those papers and the papers which 


ultimately comprehended the settlement, embraced the figures of 


accounts, with the telegraph company were filed in the audit office. 
20 Q. What did you do with the contract between the American 
Telegrap hy (" OM pany and the . XW ©), Railroad Company which you 
Say had been handed to you by Mr. King as one of those papers ? 
Was it filed among the papers in the auditor’s office or was it placed 
elsewhere ” 
ee — it was, but I could not say positively. 
21 Q. Can you say whether that paper—I mean, now, the con- 
‘th = betwe 1) the I}. V ©) . Railroad U OM pany and the Ame 7) oe 
85 «lean $~Telegraph C ompany of which you have spke n—re- 
mained in the possession of the B. & O. Railroad C ompany 
or of any of its officers after you had finished your use of it in 
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making the final statements of accounts between the telegraph com- 
pany and the B. & O. Railroad Company) ) ! 

A. I cannot say that it did or did not; that was a matter for my 
subordinates to examine. My impression is, of course, that it did. 
Papers were always filed together that pertained to any particular 
CASE. 

22 (Q. Be kind enough to look at the papers now shown to you, 
marked Complainant's Exhibit M, accompanied by tables A, B,C 
D, kk, by and G, and at the paper marked Complainant’s Exhibit N, 
and say generally what knowledge you have of those particular 
pRLpCs, | 

A. I have previously examined these papers, and I am satisfied 
th) it they are the original pipers from the audit othee of the 3. WO). 
Railroad Company—that is, one of the sets made up there: there 
were two sets of them. PeCOUTIZe these prenpne rs very well They 
are thie original pupers made Ul} unc I thi basis of setth ment that 
was determined upon between Mr. Davis and myself under the con- 
tracts between the companies. The exhibit marked N was originally 
fmostract (| for the PUPpose of lay 1rig? a basis tO ascertain the charges 
that should be made and this divisi mn of the CX} HnSes, and citte ih 
wards it was muddled into an explanation of how the charges had 

bee 1} made, 
136 23 Q. Twill ask you one general question: What contracts 
were used by you, and why did you use them, In making up 
ait account \I ana the table “ ana tiv | ] cr N, of while Tt you have 
ken—I mean what contracts between tl raph company and 

Bb. & O. Railroad Company” 

A. Mainly the unexeecuted contract of 1864. And now [ will 
siate that We were met right upon the threshold of the examination 
and settlement of the accounts by the fact that this contract was not 


} 
if Lees 


’ 
— 
‘ 


executed on the part of the B. & O. Ruulroad Company. I took the 
contract to Mr King after the papers had been handed to me and 
| asked him with reference to it. | asked him if we should use this 
contract of 1S64 asa basis for the division of the accounts. His 
remark, as | recollect it, was: “ We cannot use anything else; It Is 
a contract and we have been working under it for a number of 
years.” I recoliect very well that our interview was rather longer 


than usunl, because had take WW ith lrie this memoranda or abstract 
which we termed the basis of the settlement, and | explained Lo 
Mr. King, | remember, the general terms of the various contracts. 
My impression is there were three contracts, and Mr. King told me 
that I must, of course, use the contract of 1864. I remember very 
well we did not know what to do with Mr. Davis’ salarv if we did 


not use this contract. Ile was an ofticer of the B. & O. Ratlroad 
Company, and one-half of lis sulary, under this contract of 
bod IS64, was payable by the American Telegraph Company. 


That was a point that I discussed, | remember very well, 
with Mr. King. And if we used the previous contracts only, and 
not the contract of 1S64, my recollection Is vé ry distinctly that there 
Was ho provision made ior a division of the CX} nses ol the super- 
intending officer. I am speaking of these things which, after 10or11 


7 ++) 
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or 13 years, revert to my mind. The result of the interview was that 
Mr. King told me that I must use that contract of 1864 in making 
the settlement, and it was so done. 

24 Q. Did you use any other contracts in making the settlement 
except the contract of 15647 

A. My recollection is, yes. The main, previous contract was dated 
in 1855, and that was used. There was also a contract of March, 
1858, which was used. 

25 Q. Was the contract of 1855, which you have referred to as 
having been used in making the settlement of accounts, the con- 
tract between the B. & O. Railroad Company and the Western ‘Tel- 
egraph Company, dated the 18th day of June, 1555,a copy of which, 
marked Complainant’s Exhibit B, is now placed in your hands for 
examination ? ' 

A. Iam unable to identify that. I am satisfied that contracts be- 
tween the telegraph company and the B. & O. Railroad Company 
were used—from my recollection, the old contracts of 1853, 1855, and 

1858. That is all 1 know; I could not identify papers like 
bs that, because there were no questions raised with reference to 

them at the time, and the mere general fact of dates is all | 
can remember. 

26 Q). When you speak of the contracts of 1853 and 1855 you 
refer, I presume, to the contracts between the Western Telegraph 
Company and the B. & O. Railroad Company ? 

A. Now you ask mea question that I cannot answer definitely, 
because there was no{question raised as to those older contracts. — | 
do not remember definitely the parties. My recollection is that we 
treated them as telegraph contracts, and I won’t undertake to iden- 
tify a matter of that kind. J] remember only the general faet that 
we used contracts of those dates in making the settlement. 

27 Q. I will ask you to look at the paper now placed in your 
hands, marked Complainant’s Exhibit A and heretofore filed with 
the examiner, and say whether or not the particular paper is, to the 
best of your knowledge and belief, a copy of one of the contracts 
which you used. The paper now placed in your hands purports to 
be articles of agreement made on the 18th day of June, 1853, be- 
tween the B. & O. Railroad Company and the Western Telegraph 
Company. 

A. | have no doubt about it in my own mind, but that is the only 
manner in which I can answer the question. 

28 Q. I will now ask you to answer the same question with re- 

gard to the paper now placed in your hands, marked Com- 
i389 plainant’s Exhibit B? | 
A. I have no doubt, too, about this paper. I read it this 
morning. I have no doubt about it that it is a copy of the paper 
which was placed in my hands. I do not presume that any fraud 
wou ld be practiced , ellie { herefore | Say it is { he Same paper. 

2). Is there any other matter or thing within your recollection 
material to this controversy which you desire tostate. If so, state it 
as fully as if I had asked it. 

A. I would state this now, since you have asked in that way, that 
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while I gave general directions as to the manner of making up and 
stating the accounts I wish it — rstood that I did not state these 
accounts myself. That was done by the proper subordinates in the 
audit othice of the 1}. WY. it tilroad. The accounts were accepted hs 
correct t and passed upon Ly ry Ine as were thousands of other matters 
of the same character. I could not explain the detail at this time 
with regard to any of the matters in the figures in the account. It 
was my duty LO give the general directions, under directions and in- 
structions from my superiors, and when that duty was performed | 
dismissed the matter. é' 


Cross-examination by Mr. Frick 


| X (). Please to give, as hear as you Call, the date aut which 
bi) the papers in this cise Were handed LO you by Mr. King for 
the Statement of an account by Lweel the com panies. 

A. I have stated it as near as [ can—in my direct answer—soon 
after I was made auditor of the company, which was on the Ist of 
J; nus iryv, 1S70. 

»X Q. Was it in the early part of the year 1870? 

A Ves. sir. 

3 X Q. Lunderstand you to say that the bundle of papers handed 
you by Mr. King contained statements of accounts made up between 
the t tele ore lp) hi and ri allroad companies, and also all the contracts be- 
tween the companies to which you have referred ; am I right? 

A. Yes, sir. 

i X Q. When Mr. King handed you those papers did he say any- 
thing at all to you in reference to which of the contracts you were to 
use In making up the accounts? 

A. At the time thi at he his inded me thie pape rs he did not. 

> XQ. The accounts between the companies hi whe not been settled 
or adjusted for many vears, had they, at that time’ 

A. No: they had not. 

6 X Q. Then the purpose for which these papers were handed you 
Wis that you might, Loge ther with Mr. Davis, Cote Upoll some set- 
tlement of accounts between the companies, was it not? 

A. Yes, sir. 

X Q. When you found the so-called contract of 1864 un- 

1-4] executed by the L3. XN ©. Railroad Company you took it to Mr. 
King, did you not, for the purpose of ascertaining whether 

you were to observe the provisions of that contract in reference to the 
making up of accounts between the two companies as to the division 


‘} 


Ol profits and CXpehses - 

A. Yes, sir; that was the obj ct. 

SX Q. And Mr. King told you, as you say, that that was the 
contract under which the companies had been working for some 
Vears. Did he Say anything to you al that time about the question 
us to how long that contract was to last? 

A. That Was One of the points that l wished Lo settle. The con- 
tract seemed to be made for a temporary purpose, but had outlasted 
that purpose, apparently, and I wished to know of Mr. King if it was 
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still enforced or not. To the best of my recollection he simply said, 
“We have worked under it; there has been ho change ; We will 
have to use it.” 

9A (). And you dick use it, then, as the basis for the making up 
of your accounts ? 

A. Partly SO. We used the previous contracts also. 

LO xX J. The contract of ISOS, of which you have spok NM, referred 
to the Parkersburgh Branch, then the Northwestern & Virginia rail- 
road, did it not? 

A. Yes, sir. : 

16 et The econtraets of 18535 and 1855 were the original 
8 he contracts referring to the main stem 7 
A. have no doubt of that Ith Thy Te 

12 X (. You used the contract of 1558, baving reference to the 
Parkersburgh Branch Railroad, as beng in) force, did you hot? 

A. Yes, SIF. 

Is XQ Now, vou have stated that you used the contracts of 1855 
and 1855 as being in force. If you did, as vou say you have ex- 
amined the papers this morning, it ought to be an easy matter for 
vou to show me any item in the accounts stated which was based 
either Upon the contract of 1853 or the contract of 1855, and I desire 
vou to do so. 
ie simply Suy that in making up these accounts I had nothing 
to do except giving the general directions; they were done by the 
subordinates of the audit oflice, who Were pporate | Us prc ally hor 
that purpose. 

l4 XN Q. We are dealing now with a very important question. | 
unde rstood you Lo Say that Vi ul used the contracts of lSoo and No. 
in making up the aecounts. Now, | understand you to say that you 
hreacd nothing to do with the making up of the aceounts. brut thysat 
that work was done by subordinates in your office. Ilow, then, ean 
you undertake to say that in making up that account the provis- 
LOS of the contracts ol either ISO5 or ISoo were regarded by the 

parties In any particular? : 
445 A. Only in the general confidence that a superior has in 
his subordinate, that is all. 

lo XQ. Then of your own knowledge are you not able to say 
that a single provision of the contracts either of 1853 or of 1855 was 
incorporated into that statement? 

A. I have heretofore stated in my direct examination that I did 
not make up the details of these accounts: | ave the eeneral ire (‘- 
tions; | can answer the question in no other manner. 

16 XN Q. But you have undertaken to state, in reply to Mr. Gwinn, 
that the accounts were made in reference to the provisions of the 
contracts of 1855 and 1855 as well as of 1864. How could you have 
made such a statement as that, when you admit now that vou had 
nothing individually to do with the making up of the accounts, and 
cannot point out to me a single item in those aecounts based upon 
either the contract of 1853 or 1855 ? 

Cee do not say that eould hot point out an item were It neces- 
sary’ for me to do SO. 
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17 X Q. Then please look at the accounts and point out to me 
any single item which is based upon the contracts of either 1853 or 
LSoo. 

A. I will simply state what is probably known to the gentlemen 
here, all of you, tliat these tables are abstracts. lor example, table 
3, that have grat here, Is an abstract ; if does not contam the origt- 
nal record of a transaction; that is to be found in the books of the 

Bb. & O. Railroad Company, 
bi LS \ Xs. If. then, you cannot point out any item in thi var} 
ous accounts based upon either of those contracts do me the 
favor to read the contracts of 1853 and 1855 and pole out to me 
uny single provision in cither of those contracts which was adopted 
and acted upon in making up those accounts ? 

A. Now, vou put me to a labor which | think ts wholly unneces- 
sary and unjust, because you know my time ts valuable and | have 
sought to be perfectly fair in this matter. I do not say that I can- 
not do this thing, but it would require my going to the Baltimore 
and Ohio railroad ollice and ove rhauling their accounts for years, 
‘iter a lapse ot years since have been auditor of the Company, 

ly XN Q. LT waive the question then, and ask again this question, 
which Is a plain One. If your subordinate $ made up these uccounts 
and hot you, ana you Cannot, without il laborious ( xumination, iis 
you say, point out anything in the aceounts which ts besed upon 
the contracts of ISo3 or LSo.>. how Cull you, as a W itness, undertake 
to state as a positive fact that your suvordinates based their state- 
mnient of accounts Upon aby pros ision of either of those contraets ? 

A. The counsel can answer that question himself. I simply state 
that a basis of settlement, drawn from the contracts of 1855, LSoo, 
ISOS, and IS64, was made by nie 

20 X Q. Made by you, or by your subordinates ? 

Ido A. By me, and submitted to Mr. King, and he—now, I don't 

want to use any language which would convey any impression 
on either side of this case which is not right—and he told me to have 
the statements made in accordance with it. I gave it to the proper 
subordinates as their guidance, and they returned the abstracts to 
hie, which | approved. | Ly lie ved them to have by Cli made uly in 
accordance with the Instructions elven them, and that thr y are how 
here before Wie. 

21 X Q. Do you mean to say now that before you directed your 
subordinates to make up an account vou yourself made up a basis 
of settlement which you presented to Mr. King? 

A. Yes: if Was a Tilt moranda taken from these various contracts 
to know what we should use 

22 X Q. Mr. King then told you you were to use the contract of 
IS64, did he not ? 

A. O, yes 

23 X (). You said in direct examination that when you asked 
Mr. King this question he said, “ We cannot use anything else; It 1s 
a contract which we have been working under for a number of 
years.” You recollect that distinetly, do you not? 
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A woe [ have not quoted Mr. King verbally, but substantially 
Ss answer. 
24XQ. Ye co] 
you not? 
~* A. Generally. 
20 > XQ [t provided, did it not, for a division between the 
Lit rr sts and railroad com panes of certain CX pehses anid 


a 
— 
— 


the provisions of that contract of IS64, do 


8 ig VISION Ol eertain (Toss receipts ? 


26 X Q. You observed, then, the provisions of that contract In 
making up the accounts ? 

A. As I have heretofore answered, partly S(). 

2i Xx () Was ther wi fh naghe~ nan sanyo crenata ti: [Soo 
for division of gross receipts. If so, please state where. 

A. (After looking at contracts.) i sendiinitins othe desea 
ho gross receipts under those contracts to be divided. 

ZO \ (). At the time this matter was placed in) your hands there 
Was a controversy between the telegraph and the railroad companies 
as to how the contracts and accounts between them stood, was there 
not? 

A. I don't remember now that there was any special controversy 
at that tin 

20 XQ. What, then, was the reason why no accounts had been 
stated between the companies, as you have said, for some years pre- 
Vious ¢ 

A. I do not remember saying that no accounts had been stated. 
No settlements had been arrived at so far as I now remember. 

30 X Q. In speaking of settlements do you mean settlements In 
money, or do) you mean settlements of the balanee of account as be- 
tween the parties ? 
| 3° balances, [ do not desire to speak with reference 
Any r department than my own. 

147 31 XQ. With whom, on the part of the telegraph company, 
was the settlement of accounts made in your office? 

A. Mr. A. G. Davis, the superintendent of telegraph. 

\ (). lle re presented the claims and pretensions of the tele- 
eraph COTMIPANLY, ana you those of the LB. & (). Railroad C OMpPAany ; is 
that it? 


—s 
— 
a 
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~~ 
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ao A (). Dic any differences of opinion arise between you and Mr. 
Davis as to the pm in = sand basis upon which the accounts ought 
properly to be settled between ie two companies? 

A. My impression is that we did not agree at first upon some 
points but that is re it was ssainaus to make a basis to start with. 
W hi it those particular points were | could not call to mind just now. 

ot XQ. Were there not some points of difference between you as 
to the basis on whieh the accounting should be done, which had to 
be settled between you by a compromise of opinion? 

A. I do not recollect any partieular points. 

oo NX QQ. You stat = in answer to Mr. Gwinn, that the settlement 
was made mainly under the provisions of the unexecuted contract 
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of 1864. Please to recollect whether or not that contract did not 
provide for the proper adjustment, between the parties of the proper 
share which each should bear of all the expenses on the one hand 

and of all the gross rect Ipts on the othe rf 
L4S A. My recollection is that there were certain expenses {ol 
which Wwe used the previous contracts, and I do hot recollect 
how that the previous contracts ath cted any of the rece Ipts for thie 
time that was covered by the unsettled accounts. 

oO XN (). If you will look at the account stated under your instrue 
tivis you will find that if prot sses to be rin Ol} thie Ist of April, S62, 
and to extend up to June 30th, 1S70 The same System of account 
ing, as to adivision between the companies of their respective shares 
of the expenses and gross receipts, extends through that entire 
yy riod. does it not? 

A. That I am unable to say without a critical examination, which 
I never gave to the details. 

o7 XQ. Look at the column in the account on the credit side, 
showing allowances to the b. & O. railroad from April Ist, 1862, to 
Nove miber 30th, LS64, inclusive, You will notice thie re an item of 
ST 20.56 is the Baltimore and Ohio's proportion ol telegraph ree Ipts 
on the main stem and Washington and Parkersburgh Branches 
That $720.56 must include, does 11 not, an allowance to the B. & O 
railroad of some receipts on the main stem between April Ist, 1862, 
and November d0th, LS6-4. 

A. lor reasons heretofore state d I ait unable to answer as to the 

details of the items in the accounts, and lam unable to 
Mi) = =explain the item for reasons given. 

Ste X (). Do you mean to tell me, as an accountant, that 
that item of 8729.56 does not on the face of the account itself prot ss 
to be an allowance to the Bb. & ©. railroad of a portion of the tele- 
graph receipts on its main stem between April, 1862, and November, 
lobd? 

A. I don’t mean to tell you anything but what I have already told 
you. | 

39 X Q. Then you decline to answer the question ? 

A. | do not: | have answered it. 

lO X QQ. I ask to have the question re-read to the witness. 


(The above cross-interrogatory re-read to the witness.) 


A. I cannot answer it in any other manner than I have. 

ti X Q. I must have an answer. Please to tell me whether that 
account does not on its face show that you allowed the B. & O. Railroad 
{ company a portion of the telegraph re celpts on the maim stem het we Cl) 
April, 1862, and November, 1864? I must have an answer 

A. The account shows una r those dates an item LO the credit of 
the B.& O. Railroad Company of $729.56, with this explanation: “ By 
I} ay ().’s proportion of te legraph receipts Ol} the main stem and 
Washington and Parkersburgh Branches.” 

12 X Q. Is that all you have to answer ? 
10) A. That is answering your question as far as I know how 
to do SO. | have repeat dly stated that | cannot Mat into the 

details of these accounts. 
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(). You are not asked to eo into the details of the account, but 
you are asked simply to say whether you have not, on the face of 
thiat account made an allowance LO the 1}. W (). Railroad Company 
for a share of telegraph receipts on the main stem between 1862 and 
LS64 7 


(The coniplainants solicitor has hitherto suffered the question LO 
pass without objection, but inasmuch as it has been answered and 
again repeat 1 thie complainant's solicitor objects to If upon the 

| { 


eround that the entry on the face of the account speaks for itself.) 


() If, then, it Is iimitted by the counsel that theeface of the ae- 
count does show an allowance to the B. & O. Railroad Company for 
*) portion of thre ti rr craphic receipts Ol} the main Stem during the 
period stated, I wish the witness to answer the question under what 


ontract or authority he made that allowance ? 


(The complainant's <oliecitor here states that no admission of any 
kind Is made, iba simple statement being that the account re ferred 
to and all the entries thereof will speak for themselves. ) 


(). The counsel for the defendant desires the Cyl stion to be 
| put to the witness, Urider what contract or authority did you 
make thai allowance Ol} the main stem ? 
A. Tam unabie to state, as | have said heretofore, any of the de- 
tails of these accounts 
I> \ () Let me see if cannot aid your recollection by reference 
to the papers in evidence. The unexecuted agreement of 1864 did 
provide for an allowance to the railroad company of part of the tele- 
graph receipts on the main stem thereafter. There was no such 
provision In any prior contracts applying to the main stem. Now, 
as if Is quite cle ar from the face of this account that you did rive to 
the B. & O. Railroad Company an allowance from April Ist, 1S62, 
up to IS64, of gross receipts over the main stem which were not 


provided Ion, ¢ xcept under the contract of LS-4. is if hot evid nt to 
you that you mitist have applied the provisions of the pRLpCr of 1S64 
to the settlement of the accounts for more than 2 years previous LO 
its date? ; 

A. Now, not necessarily so; and IT doubt it very much. While | 
will not undertake to explain, as | have heretofore said, any of the 
details of these accounts, | will merely say that this item might arise 
from receipts on the Parkersburgh Braneh or on the Washington 
Branch. I do not say that it may or may not have been an allow- 
anee tothe main stem; I do not pretend to say that it has not come 
from some special allowance which may have been made, but I 

doubt if the contract of IS64 was used to ceive the allowance. 
bo lt XQ. We have not, heretofore in this ease, had pointed 

out to us any differences whatsoever in ths principles of ae- 
counting and distribution upon which each of the seven columns in 
this account (Exhibit M) is made up; they all contain, figures ex- 
tending between the periods at the heads of these columns of gen- 
eral items contained in the firstexplanatory column. It is admitted 
that this account is stated in reference to the provisions of the pmrper 


ce ee is Ca % Meet 


a ence 
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of 1864. Now, what I want to know is this: Whether or not, when 
you come to refresh your memory on this subject and look at the 
account carefully, it 1s not apparent to you that you took the pro- 
visions of this paper of 1864 and applied them, from the beginning 
of the account, April Ist, 1S62, up to June dsV0ih, 1870. to the settle- 
ment of the accounts between the two companies. 


(Complainant’s counsel here observes that there are no admissions 
1h) the CuSse in regard Lo the particular account. Ile presumes, how- 
ever, that the counsel refers to the evidence heretofore given in thi 
Cisse, } 


(The defendant’s counsel replies that he does refer to the evidence 
heretofore civen in the case.) 


The Witness (after hearing the previous question read): That is 
to say, that I made the contract of 1864 apply to the whole thing. 


be ly XN (). Yes, backwards as well as forwards. 

A. This abstract is not the detail of the accourit, and while 
the per ral items, | notice, are stated under the specific heads given, 
they might bear the same explanation that I gave with regard to 
the item of receipts between 1862 and 1864. The details of the ae- 
counts are in the audit office of the B. & O. Railroad Company, or 
were there, and they would be the best evidence as explanatory of 
this balance-sheet. I am very positive that the contract of 1864 
Was hot made to apply Lo anything rrevious to its operation. 

ls XN Q. low, then, do you account for the fact that there is an 
allowance in that account for receipts from the main stem prior to 
IS64—beeause it is an undoubted fact in the case that none of the 
contracts prior to 1864 provided for any sharing of receipts on the 
main stem ? 

A. I do not try to account for it. I have stated that that item of 
receipt may have come from the Washington Branch, and it may 
have come from the Parkersburgh Branch. 

7 X Q. While you continued to be auditor of the B. & O. Rail- 
road Company did not the accounts between it and the telegraph 
compani s continue to be stated Upon the same basis of division of 
CXpehses and receipts provided for by this account, Exhibit M? 


(The solicitor for the complainant objects to the question be- 
1] cause such accounts, if they exist, are in the possession of the 
defendant and will speak for themselves, if produced.) 


A. To the best of my recollection, they were. 
examination coneluded. 


(It is agreed in this case that the testimony of Mr. Sylvester H. 
Dunan shall be read in evidence as recorded by the examiner with- 
out being signed by Mr. Dunan, inasmuch as he is obliged to leave 
the city before his said testimony can be fairly written out.) 


Commission adjourned until 14 February, 1585. 
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14 Ferprvuary, 1883. 
Commission met. 
Al GUSTUS G., DAVIS recalled. 
1D Continuation of redirect of Mr. Dayts February 14,1883 


150 Q. Will you be kind enough to look at the paper now shown 

you, marked Complainant’s Exhibit A 5, filed with the commissioner, 
purporting LO be il balance-sheet of the account betwee h) the Dalti- 
more and Ohio Railroad Company and the Western Union Tele- 
graph Company to September 50th, 1874, and say what knowledge 
you have of said account? 
A. This is a balance-sheet made up) from the books of the Balti- 
more & Ohio Railroad and the Western Union Telegraph Companies 
by myself and copied by my chief clerk, showing the different items 
of account herein set forth and the credits and debits given, as FC- 
spectively entitled, to each party up-to September 50, 1874, on 
account of the business done on the lines of telegraph on the line of 
the Baltimore & Olio Railroad, which are in part the subject of this 
controversy. 

LD] (). Are those accounts just and true, to the best of your know!l- 
edge and belief? | 

They are, to the best of mv knowledge and belief 

152 Q. You have already stated, in answer to some of the ques- 
tions heretofore propoun: led to you, that the rece I} is only of certain 
tele ‘prap hh othices on the line of the Baltimore & Ohio ri ailroad pRISSe 7 
through your hands, and that the receipts from certain other offices 
did not The receipts of what offices passed through other hands 

than yours? 
Lob A. The terminal ottices—Baltimore, Wheeling, Cincinnat, 
and Pittsburgh : the receipts at those offices did not piss 
through my hands; they passed entirely into the hands of othe: 
officers of the telegraph company. 


Recross-examination by Mr. Frick : 


| Re- X (). The account heretofore filed Ol) the part of the COlll- 
plainant and proved by you to have been made out under your 
direction showed the result of the new working arrangement between 
the companies from 1864 up to June 30,1870. The account just 
filed, and to which you have referred, is nothing more is it, than an 
extension of the same system of accounting from June ou, IS70, uly) 
to Se pte mber 30, 1874 ? 

A. It does. 

2 Re-X Q. Then,if L understand aright, the same working arrange- 
ment which was agreed upon in 1864 and continued up to 1IS70 — 
continued afterwards up to 1874. Is that so? 

A. Yes, sir; substantially. . 

3 Re-X Q. Now, then, I note in this last aceount produced that 
there is a eredit to the Western Union Company for the sum of 
S15.000 paid on account of its indebtedness on former accounts, ana 
that nevertheless there is a balance brought down of $15,344.36 as 
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of the S0th of September, LS7 4. Are we to understand that that 
account shows that under the working arrangements existing during 
those years the Western Union Telegraph Company had be- 
lo? eome indebted to the Baltimore & Ohio Railroad Company, 
upon your showing, in the sum of $15,544.26, over and above 
the 815,000 paid some years before ? 

A, Yes, Sir. 

| Re-X Q. Mr. Davis, in your cruss-examination, after having 
proved that the working arrangements between the railroad and 
tolegraph companies after the year 1864 were materially different 
In certain Important respects from those provided for by the Con- 
tracts ol 1So3 and LSoo, you were asked whether you could hame 
any important and substantial provision, in either of the last-men- 
tioned agreements, which entered into the working arrangement of 
IS64, and, after looking at the papers carefully, you replied that 
you could not reeolleet any. Subsequently Mr. Gwinn in his redi- 
rect examination, called your attention specifically to certain arti- 
cles in both those contracts of 1So3 and LSSo, and asked you (nam- 
Ing them particularly in each ease) whether they did not enter into 
or were not observed in the new working arrangement, and you re- 
plied in each case, without any explanation, that they did. That 
makes it hecessary for me to ask you to take the book in your hand 
which contains copies of those two contracts, and ro a little further 
into explanations than you have done in those answers, as to how 

and in what wavy any of those particular articles entered into 

oS your new working arrangements; and I called your atten- 

tion, in the first place, to the sixth, ninth, and eleventh arti- 

les of the contract of June 13, 1853. In reference to it, when asked 

whether those provisions were enforced during the period of your 

joint superintendeney, your answer was, “They did, all three.” 

Look first at the sixth article and state in what manner and under 

what circumstances that particular provision was complied with 
after 1S64. 

A The telegraph COUP ny transmitted all messages for the Bal- 
timore & Ohio railroad when called upon, free of charge, not only 
over these wires, but throughout the whole country. The railroad 
CONDpPAanyY had the routes of not only one wire, but of two or three 
when they needed them, when they were required. This paper 
stutes that the railroad company had the exclusive right to one wire. 
[t not only had the exclusive right to one wire, but had the joint 
use of both the two other wires. 

5 Re-X Q. Now, I understand you to say that under the working 
LPPalgeernne nts after LS64, the telegraph company transmitted, free of 
charge, all messages of the business of the railroad, not only in the 
line referred to in this contract, but on its lines all over the country. 
Will vou be good enough to tell me when and between whom this 

new contract was entered into and observed to rive telegraphy 
bo to the business of the road over all the lines of the telegraph 
company throughout the whole country? 

A. I can’t tell under what agreement or contract this privilege 
was granted; I merely state it as a fact that it was done. 


—s 
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6 Re-X Q. Then, as a fact, the free telegraphy which was granted 
after 1864 was something very different and considerably more than 
that which was provided for by the contract of 1853, was it not? 

A. That I don't know: that was before my time. 

7 Re-X Q. Now, in answer te Mr. Gwinn, you stated that this 
particular provision of the contract of 1855 was continued to be en- 
forced after 1864, and now it turns out that something very differ- 
ent and much more extensive, by way of privilege, was in fact 
granted by the telegraph company under the working arrangements, 
Then, when you said, in answer to Mr. Gwinn, that the limited 
privilege eranted by the contract of 1555 was continued to be en- 
forced after IS6-4. why did you hol Say til the Siirie time thirst if Wiis 
essentially modified and enlarged by the new working arrangement 
of 1864? 

(The counsel for the complainant objects to the fore going que stion 
ana preliminary statement made in connection thie rewith, because 
neither is founded upon the evidence given in the case by the wit- 
ness to which the question relates, but Upon a statement of other 
and different facts to which the witness has not testified.) 


1GO A. I made no other answer than I did because | thought 
no other Was hecessary. 

S Re-X Q. The same remark extends to the balance of your anh- 
swer. It turvis out, according to your present statement, that the 
railroad company had not only the exclusive use of one wire, but it 
had the use, when it needed them, of two other wires, one of which 
was put up after 1864. One of the original wires, you will recollect, 
belonged to the railroad company under the contract of 1855. If, 
then, the use of other wires was allowed the railroad company after 
1864 that must have been under the new arrangement, was it not? 

A. | never understood that one wire belonged to the railroad 
company. l understood that the railroad COMMpany had the exelu- 
sive use of one wire and the telegraph company the exclusive use of 
one WITe. 

Y Re-XN Q. Under the original contracts ? 

A. Yes, sir; and that the third wire was a joint wire, but that all 
of the wires belonged to the telegraph COMPANY. The matter of 
making joint use of the second and third wires was, perhaps, upon 
my own judgment as joint superintendent. 

lO Re-X Q. Youseem tounderstand things very differently now from 
what you did when you were cross-examined, for you have never 
e before stated, SO) far as | Call recolle et. that the telegraph COUl- 
1G] pany owned all the wires; but I will not vo Into that matter 

again, What I ask you is this: Was or was not the use 
which the railroad COMMpany and the telegraph COnMpAany made, re- 
spectively, of the different wires which were reconstructed and 
re-erected after 1864 a different use,in some respects, from that which 
Was specially provided for by the sixth article of the contract of 
1855, with which we are alone dealing ? 

A. The conditions were certainly different, because our facilities 
were different from what they were prior to 1864. I don’t know 


we 
mJ 
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anything about the condition of the lines in 1853. In 18538 I was 


not here. 

ll Re-X Q. Now, I call your attention to the ninth article of th 
contract of 1855, 1m reference to which. in answer to Mr. Gwinn’s 
Io2nd question, you have stated that that article continued to be 
enforced during the period of time during which you remained 
hood tit superintendent. Yo me the favor to read that article. and 


state the time when, and the circumstanees under which. that ninth 


article was enforced at any time by you Read it carefully. 
| 1} } ' . : ee* . 
\. | hardly know how to answer that question. There was no 
legal process ever served to suspend the operations of the said tel 
= — — : 
rape COTMPAnY, ahha NO Peason hat | know why there should have 
bech any suspension of operations on the part of the tel vraph com- 
panv: tnere were none, Nn fact 


12 Re-X Q. In the name of fairness, then, how could you 

he have brought yourself to say, as you did emphatically, that 

that particular artich entered into the working arrangements 

of IS64 because it continued Lo iM enforced during the period ol 

time during which you remained joint superintendent? Don't you 

think that you answered rather too swiftly ? 

A. | don’t think so; I had always in view the provisions of the 

old contracts as well as the new, and fully understood that the new 
contract did not abrogate the old 

Io it >. (). That Is ah evasion ol tha Cy lle SLIOT) You have dlis- 


a2 il, — ae ey , 2 ee ee _ 

| etly answered Mr. Gwinn that that purticuiar Clause, SO Tar as Il 
- ; Re Oe , ene , 

was applicable to the contingencies which arose, was actually en- 


loreed during the period of time during which you remained joint 
superintendent. How did you come to give such an answer as that, 
wha 1} you now admit that no contin’ ney “Grose during Your joint 
SU po rintende ney to which that paris ular clause 1s at all appli able? 


(uestion objected ic. becaus if | es HOT correctly state thi rhit- 
y Mr. Gwinn, 


ticular question which was addressed to the witness | 
and which the witness answered The question speaks for itself.) 


l4 Re-X Q. Mr. Gwinn’s question, as appheable to this ninth 
ari le, read thus: “ Did th Proy isions of that ninth article conti ue, 
is faras it was applicable to any contingens ies which arose, to be 
enforced during the period of time during which you re- 

163 mained joint superintendent?” And your answer was, “ It 
did.” Now. please oO te 1] rie why, instead ol making that 


answer, you did not state the truth, as it is now stated by you, that 
no contingency ever actually arose during the time you remained 
jomnt Sup rintendent ty enable you to determine whether that pur- 


ticular article was in foree 


(‘| he question Is objected Lo. as the court will peres ive, from the 
ahiswer of the witne ss is oly i? thy it there Is not thre slightest de- 
parture, either from the truth or 
1h} th auiswers which he has just made.) 


from the answer as before riven, 


A. There is very little use of my answering that question 1f you 
vou had better let it drop. 


? 


consider that my word will not be taken: 


~ titel. Ghee emnaRR RN a methane: tii: hs re niga 
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15 Re-X Q. I do not say that your word is not to be taken, but 1 
say that in answering Mr. Gwinn’s question you certainly did imply 
by youranswer that some contingency had arisen during your joint 
superintendency to which that article was particularly applicable, 
and that it was enforced. Now I ask you why did you not then 
state what you do how, that such contingency never did occur. | 
do not mean to say that you intentionally stated what was not true; 
but I want you to say, if such wasthe truth, that you made a mistake 
when you answered that question as you did. 

A. You may not doubt my word, but you ask why I did not speak 

the truth 
lf 16 Re-X Q. In asking you why you did not speak the 
truth | did not mean to imply for a moment that you Inten- 
tentionally stated what was untrue, but it is obvious that you did 
state what was not a fact. Are you not how satisfied of that? 

A. Not with my understanding of the questions. 

17 Re-X Q. We will proceed, then, to the eleventh article. You 
eave the same answer in reference to that—that is to say, thraat that 
article continued to be enforced during the period of your joint Ssu- 
perintendency, as far as it was applicable to any contingencies which 
arose. Now be cood enough to state to me distinetly what contin- 
vency or contingencies arose during your joint superintendency in 
which that article was enforced ? 

A. No contingency arose during my superintendency to affect 
this clause that | am aware of. 

IS Re-X @. Please now look at the sixth article of the contraet of 
[855 in reference to which you have testified that it remained in 
force and operation during the time you were joint superintendent. 
Please to tell me whether that article refers to anything more than 
the mode in) which the tel graph lines shall be respectively operated 
by the railroad company and the telegraph company ? 

(The complainant’s solicitor objects to the question, Inas- 

165 much astheparticular article speaks for itself as to its meaning 

and scope. ‘The counsel for the defendant says that he pre- 

sumes that the witness Interpreted the article for himself when he 
answered that it remained in force. ) 

A. Yes; it refers to the manner in which the telegraph company 
are to transmit the Messages of the railroad Company, as provided 
for in article nine. 

1) Re-X Q. Well, look at article nine, read it, and state whether 
that article refers to anything more than the mode in which the 
lines are to bo operated by the two companies, respectively. 

A. Nothing more. 

20 Re-X Q. This answer, then, saves me the necessity of calling 
your attention specially to article nine, which is the second article 
referred to by Mr. Gwinn in his 134th question. I understand you, 
then, to say that during the period of your joint superintendency 
the lines of telegraph continued to be worked and operated by the 
two companies, respectively, in the same manner substantially as 
they had been worked and operated before that time. 
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A. Yes, substantially. 

21 Re-X Q. That is what I supposed. Now we come to the elev- 
enth article, which is the next :eferred to by Mr. Gwinn. Please to 
read that and say whether that does not refer only to the manner 

In and means by. which the telegraph company was to be 
466 furnished with proper information as to the amount of com- 

mercial business which was done by the telegraph operators 
of the railroad company. 

A. That is the wording of this article. 

22 Re-X Q. Well, now, under the working arrangements entered 
into in 1864, as you have already fully explained, a new system was 
adopted in reference to the receipts for business transacted by the 
operators of the railroad company. Under the contracts of 1853 
and 1855 those receipts went entirely to the telegraph company 
Under the new arrangement of 1564 they were divided equally 
between the telegraph company and the railroad company. Then 
what [ understand you to say is this, that in fact after 1864 the 
telegraph operators of the railroad company continued to make 
their returns in the same way in which they had done previously 
for the purpose of ascertaining what Moneys had COMIC Into their 
hands to be divided between the railroad colnpany and the tele 
graph company. 

A. I don’t know that it was done for that purpose; they were 
made just the same as previously, and the division was made by the 
proper party. 

23 Re-X (). It was just as hecessary, was it not, that these Oper- 
ators of the railroad company should make their returns as they 
had always done in order to ascertain what amount was to be dis- 
tributed to the railroad company and what to the telegraph com- 

pany ? 
167 A. Yes, sir. 
24 Re-X Q. Let us look now, lastly, at the thirteenth article. 
That merely provides, does it not, for a safeguard in the shape ol 
a sworn statement by the operators of the railroad company thiat 
they have not transmitted any messages on commercial business 
except such as they have duly accounted for? 

A. That is all. 

25 Re-X Q. That article, then, simply provided for an ordinary 
and indeed necessary mode of conducting the business under the 
working arrangement of 1864, did it not? 

A. Yes, sir; and so continued during my superintendency. 

26 Re-X Q. Can you now, after going over all these articles, say 
that there are any of them which provide specially for anything 
more than the proper, safe, and legitimate mode of doing business 
between the two companies under the substantial features of the 
hew agreement of 1864? 

A. They would not have been in the old contracts if they pro- 
vided for anything further than that. 

27 Re-X Q. In the latter part of Mr. Gwinn’s redirect examination 
you were asked a number ol questions in reference to provisions 
contained in the so-ealled written agreement of 1864. In each case 
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you were asked whether, in speaking of those provisions in your 

cross-examination, you meant to refer to the paper which was 
468 — signed by Mr. Sanford, or whether you meant to refer to the 

verbal agreement entered into between Presidents Garrett and 
Sanford, at which you were present, and in each case you answered 
that you meant to refer to the written paper. Now, did you not say, 
in your cross-examination, that you were present at a conference 
between Messrs. Sanford and Garrett at which all the main and sub- 
stantial features of that written agreement of 1864 were verbally 
agreed between those gentlemen? Did you not say that? 

A. I think I did say that. 

28 Re-X Q. Is that your present recollection ? 

A. It is; and | think the paper was there at the time, but I will 
not state that positively; I mean it was afterwards signed by Mr. 
Sanford. 

29 Re-X Q. But you are quite certain, whether the paper was 
there or not, that such of the substantial features of it which you 
have referred to in your cross-examination as having been discussed 
between Presidents Garrett and Sanford were then verbally agreed 
to, are you not? 

A. Yes, sir. 

30 Re-X Q. In answer to the 145rd_ question you stated, in reply 
to Mr. Gwinn, that there was a duty imposed upon the telegraph 
company, both by the terms of [805 and 1855, to maintain and 
operate a line of telegraph on the line of the Baltimore & Ohio 

railroad between Baltimoreand Wheeling. Will you be good 
469  cnough to state whether or not, under the new working ar- 
rangement entered into in 1864, there was not a duty im- 
posed upon the telegraph company to maintain and operate a line 
ol telegraph on the line of the Baltimore & Ohio Railroad Com- 
pany between Baltimore and Wheeling? 


(Question objected to, because the contract speaks for itself and 
explains its own scope.) 


A. I don’t think there was. 

ol Re-X Q. Then vou considered, did you, that the telegraph 
company maintained and operated a line of telegraph between Bal- 
timore and Wheeling from the year 1864 up to the year 1875, when 
you retired, without its being any matter of contract between: the 
two companies that it should so maintain and operate a line? 

A. No, sir; I do not consider anything of the kind. The con- 
tract of 1853 and 1855 provided for this maintenance and operation 
of the line. 

32 Re-X Q. That is your view of it, is it? 

A. Yes, sir; pretty clear view. 

30 Re-X Q. Then you think, do you, that that obligation to main- 
tain and operate the line of telegraph was the basis of all fhe subse- 
quent dealing and accounting by the telegraph company with the 
Baltimore & Ohio Railroad Company during the time in which you 
were Joint superintendent. 

The Witness: What do you mean by accounting ? 
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170 The COUNSEL : You have answered the question before : 
you ought to understand it now. 

The Witness: Not in that shape. 

The CounseL: I beg your pardon. I will repeat to you Mr. 
Giwinn’s 144th question: “ Was not that obligation (to wit, the obli- 
gation to maintain and operate a line of telegraph on the Baltimore 
& Ohio railroad between Baltimore and Wheeling) the basis of all 
the subsequent dealing and accounting with the Baltimore & Ohio 
Railroad Company during the time in which you were joint super- 
intendent?” And you answered, “ I so understood it.” Now, if you 
answered the question then in that way how is it that you require 
me to explain to you now Mr. Gwinn’s question ? 

A. By reading Mr. Gwinn’s question you have refreshed my 
memory. 

34 Re-X Q. Then you understand now what accounting means, 
do you? 

A. Yes. 

35 Re-Q. Now, let us see, that your memory ts refreshed, how you 
are prepared to answer that particular question of Mr. Gwinn’s. | 

A. The old contractS were of COUTSC the basis of the dealing or 
rights to maintain lines. I cannot answer it any better than that. 

Mr. Frick: Well, that will do. 

A. G. DAVIS. 


(The complainant here offered in evidence and filed with 

the examiner the copy of the complainant’s Exhibit C, filed 
with said bill of complaint, together with the papers designated as A, 
b331,B2,C, D1, which it is agreed shall be admitted in evidence in 
the same manner as the originals of the said respective papers would 
have been if the same had been produced and the due execution 
thereof proved, and as if the same liad been particularly referred 
to and set forth in the bill of complaint. 

The complainant also offered in evidence and filed, marked Com- 
plainant’s Exhibit E F, certified copies of the laws of the State of 
New York, by and under which the complainant was incorporated 
and organized, and also of the certificates executed and filed by the 
said complainant, as required by those laws; which said copies, as 
so certified, it is agreed shall be admitted and read in evidence in 
this cause 

The complainant offered in evidence the grant from Amos Ken- 
dall, agent,to the Western Telegraph Company, dated April 30, 1849, 
marked Complainant's Exhibit G H. 

Also a duly certified copy of the agreement between the Balti- 
more & Ohio Railroad Company and Western Telegraph Company, 
heretefore referred to in these proceedings, dated June 18, 1853, 

marked Complainant’s Exhibit I J. 
72 Also a duly certified copy of the grant from Francis O. J. 
Smith to the Western Union Telegraph Company, dated Feb- 
ruary 4 § LSod, marked Complainant's Exhibit KL. 

Also a duly certified copy of the agreement between the Balti- 

more & Ohio Railroad Company and the Western Telegraph Com- 
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pany, dated September 12, 1855, marked Complainant’s Exlibit 

The complainant also offered in evidence a duly certified copy of 
a certain assent and agreement of Samuel F. B. Morse and Alfred 
Vail, by their attorney, Amos Kendall, dated September 17, 1855, 
marked Complainant’s Exhibit O P. 

Also a duly certified copy of the lease from the Western Union 
Telegraph Company, the complainant, to the Western Union Tele- 
graph Company of Baltimore City, being Exhibit F, referred to in 
said bill of complaint. 

Also a duly certified copy of the certificate of incorporation of the 
Western Telegraph Company of Baltimore City, being Exhibit G 
in the bill of complaint. 

Also the COPY of Exhibit D, filed with the bill of complaint, lhere- 
tofore agreed to be admitted in evidence in the same manner as if 
the original had been here duly produced and proved. 

The complainant also filed the exhibit referred to in the bill of 

complaint as Complainant’s Exhibit [1.) 
479 (The counsel for complainant here said that he would close 
his case at this point, reserving lis right to the discovery of 
the accounts asked for in the bill of complaint, and also reserving 
his right to offer such other evidence as he may see fit in rebuttal 
of explanation of those accounts which the defendant has under- 
taken to produce, when the same are produced.) 


Adjourned until 28 February, 1883. 


74 FEBRUARY 25, 1583. 
Avucustus G. Davis recalled in rebutial. 
BALTIMORE, February 25, 1883. 

The complainant, by its counsel, in compliance with the call here- 
tofore made by tue defendants’ counsel, produces awcepy of the agree- 
ment entered into on the 19th of January, ISS1, between the West- 
ern Union Telegraph Company and the Atlantic & Pacific Telegraph 
Company and the American Union Telegraph Company; and also 
a copy of certain resolutions of the committees of the Western Union 
Telegraph Company and the Atlantic & Pacific Telegraph Company 
adopted at a meeting held at the Windsor Hotel, in the city of New 
York, on the 20th of August, 1877; which, at the request of the 
defendant’s solicitor, are marked, respectively, Defendant’s Exhibits 
Nos. 1 and 2. 

The defendant’s solicitor, in response to the demand made in the 
bill for a statement of the receipts of its own operators on the line of 
telegraph between Baltimore and Wheeling from June 30th, 1870, 
up to the filing of the bill, furnishes the statement herewith filed, 
marked Defendant’s Exhibit No. 3. This statement is intended to 
furnish the complainant with an account, as far as the defendant is 
able to make it at this time, of the receipts of its operators for COlll- 
mercial business done between Baltimore and Wheeling and all in- 

termediate points on that line. Up toa short time before 
475 = February, 1877, when the joint superintendency ceased and 
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this line was transferred to the Atlantic & Pacific Telegraph Com- 
pany, the accounts and proofs already in the cause show that 
all receipts were duly accounted for and divided by their joint 
superintendent between the railroad and telegraph companies. The 
omission of any figures in some of the columns of this statement, 
after some of the months therein mentioned, is owlng Lo the fact 
that the original papers and statements referring to those months, 
from which alone the account thereof could be made up, are miss- 
ing and cannot, after the exercise of all possible diligence, be found ; 
which the defendant is ready to prove if required. 

The complainant, by its counsel, excepts to said account so filed 
as not being a sufficient account or discovery made by the said 
defendant in answer to the 7th interrogatory propounded to the 
defendant by the complainant’s bill of complaint in this, first, that 
the said account does not give the amounts of money received by 
the Baltimore & Ohio Railroad Company from its own operators, or 
otherwise, for or because of the transmission of nessayes by tele- 
graph upon the said line of telegraph on its railroad between Balti- 
more and Wheeling upon any other business than the particular 
business of said Baltimore & Ohio Railroad Company between the 
v0th day of June, 1870, and the month of October, 1n the year 1877 ; 

second, because the said account as here filed does not give or 
76 ~— discover the amount of money received by the Baltimore & 

Ohio Railroad Company, the defendant, from its own opera- 
tors or otherwise for or because of the transmission of messages by 
telegraph upon the said line of telegraph on its railroad between 
Baltimore and Wheeling upon any other business than the particu- 
lar business of said Baltimore & Ohio Railroad Company between 
the months of October, 1877, and June, 1881. 

The solicitor for the complainant, in the exereise of his right here- 
tofore reserved to offer such other evidence as he might see fit in re- 
buttal or explanation of the accounts which the defendant has pro- 
duced, offers in evidence a certain paper headed “A Statement of 
Account,” from the books of the Atlantic & Pacific Telegraph Com- 
pany, showing cash receipts at telegraph stations on the main stem 
of the Baltimore & Ohio Railroad Company on business exchanged 
with offices of the Atlantic & Pacific Telegraph Company beyond 
the line ot said road from August, IS76, to lebruary, ISSO, in- 
clusive, showing the total receipts, as above, for this line, to have 
been $28,332.09; which said account, marked Complainant’s Exhibit 
() R, is herewith filed ; 

Also a statement of cash receipts at telegraph stations On the Balti- 
more & Ohio railroad, main stem, on business exchanged with 

oftices of the Atlantic & Pacific Telegraph Company beyond 
i177 the line of said road from August, 1876, to February, 1550, 

inclusive, showing total receipts for said line to have been 
$258,352.09, being the paper marked Complainant's Exhibit S T, 
herewith filed: 

Also a statement of account showing cash receipts at telegraph 
stations on main stem of the Baltimore & Ohio Railroad Company 
on business exchanged with offices of the American Union Telegraph 
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Company beyond the line of said road from March to December, 1880, 
inclusive, in which statement the reports for June are omitted be- 
cause not found, being Complainant’s Exhibit U V, which is here- 
with filed. 

All of which statements are verified by the affidavit thereto ap- 
pended of a certain Edwin .T, Mackay, herewith filed, marked Com- 
plainant’s Exhibit. X Y, it being agreed that the affidavit of the said 
Mackay shall be received in the same manner and to the same effeet 
as if he had personally appeared before the examiner and testified 
to the facts stated in said affidavit. 


The complainant further offers ‘in evidence the Maryland act of 


1846, chapter 39. entitled “An act to Incorporate the Magnetic Tele- 
graph Company,” subject to the agreement heretofore made allow- 
ing the same to be read in evidence at the hearing from the printed 
volume. 


ATS Whereupon the said complainant, in further rebuttal or ex- 

planation of the accounts which the defendant had filed, re- 
called AuGustus G. Davis and propounded to him the following 
interrogatories : 

1 (. Will you be kind enough to state, as far as you are able, the 
average amount of money received from all the offices in each year 
upon the line of telegraph on the line of the Baltimore & Ohio Rail- 
road Company between bBaltimoreand Wheeling, including the offices 


at Wheeling and Baltimore, for or because of the transmission of 


messages by telegraph upon the said line in each year in which you 
were the joint superintendent upon said line? 

A. To the best of my knowledge and belief, the receipts were about 
$3,000 gross per month during the time that I was joint superintend- 
ent. 

By Mr. Frick: 


2 Q. Did not those receipts include payments made on account of 


business which passed beyond the line of telegraph between Balti- 
more and Wheeling? 

A. Yes. 

3 Q. What proportion of those gross average receipts, which you 
stute to have been about $5,000 per month, was for business done 
exclusively between Baltimore and Wheeling, and all local points 
between those two points and business done beyond that line” 

A. About two-thirds between local points and one-third through 

business beyond those local points, as near as I can re- 
179 member. 

{Q. You did not take, did you, during your superintend- 
ency, any account of what portion of the receipts from the busi- 
ness which passed beyond the line from Baltimore to Wheeling 
belonged to that line, and what portion belonged to the lines be- 
yond; and, if not, for what reason ? 

A. We did not; it was not the custom. 

5 Q. You have been speaking of gross reéeipts. Be good enough 
to state what was the average cost per month for rent of offices, 
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operators’ salaries, repair and maintenance of lines, and all other 
amounts properly chargeable as expenses for working that line to 
he charged up against the gross receipts before the real profits of 
the line could be ascertained ? 

A. Iam unable to state that from the fact that the two termina] 
offices (Baltimore and Wheeling) were not under my charge. It 
would bea very difficult matter for me to answer the latter question 
us to expense and maintenance. 

(6. You were joint superintendent of the line, and you have 
stated that the average gross receipts per month were about $3,000 
What I want to know is, What were the average net receipts or 
profits of the business done on that line? 

A. That can never be arrived at at the present day. There was 

no record kept by any of the offices or officers. 
SQ) 7 Q. It is not possible, then, for you to say, is it, that any 
profits were actually made in that business, and the approx i- 
mate amount thereof? 

A. It 1s not possible, sir. 

SQ. Be good enough to state whether, in speaking of the gross 
receipts of this line, you have not been referring to the commercial 
business of all the wires which were in fact on that line during 
your superintendency, and used as such for commercial business ? 

A. I speak of all the wires but one; the Pittsburgh wire I had 
nothing to do with. 

‘) (). Now do me the favor to state what, according to your CX pe- 
rience, as you are speaking of average receipts, were the average 
receipts per month for commercial business done upon one wire 
only between Baltimore and Whee ling? 

A. Most of this business was done over one wire; we had but one 
wire between Wheeling and Baltimore. 

10 (). How many wires had you in use for your commercial busi- 
ness between any other points on that entire line? 

A. We had one between Baltimore and Wheeling, one between 
Baltimore and Cincinnati, a joint wire, and one between Baltimore 
and Pittsburgh. 

11 Q. When you speak of about $3,000 of | gross receipts per 
month, do you speak of receipts for commercial business done on 

all three of these wires, or only on one? 

IS] A. On all of these wires, except the Pittsburgh wire. 

i2 Q. In the account stated by you, and already in the 
cause, it appears that you brought the telegraph company in debt 
to the railroad company from year to year, under a system of divi- 
sion between them of all receipts from local business and certain 
working and maintaining expenses. Now, if the Baltimore & Ohio 
railroad paid, as it appears, a certain portion of those working ex- 
penses largely in excess of what it became entitled to under your 
showing from the telegraph company, after this statement of ac- 
counts, how could it be that there were any profits arising either to 
the telegraph company or to the railroad company from the Lrans- 
action of commercial business between Baltimore and Wheeling 
and all intermediate points? 
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A. The telegraph company got their profits from the through 
business. 
(The complainant here rested.) 
Signature waived by agreement of counsel. 
ISv? W. B. Stirrat, produced on behalf of the defendant, being 
duly sworn on the Holy Evangely of Almighty God, testified 
as follows: 


1 (). Please state your name, age, residence, and occupation. 


i ~_ 


A. My name is W. B. Stirrat; age, 38; residence, Baltimore city ; 


occupation, clerk in the assistant auditor’s department of the Dalti- 
more & Ohio railroad. 


By Mr. Frick: 
24). Did you make up the account filed this morning, marked 
Defendant’s Exhibit No. 3? 
A. Yes, sir. | 


3 (). Please state why there is an omission of figures in some of 


the columns of this statement. 

A. When we were ordered to get up this statement we went to the 
record room and found the original accounts and papers missing 
from March Ist to September 50th, 1877, inclusive, and from No- 
vember Ist. IS7o, to February 28S. 1SSO. We examined all the rec- 
ords, but were not able to find them. 

1 (). Please look at the three papers just filed by the complainant, 
marked, respectively, Q R,S T,and U V, purporting to be state- 
ments of accounts showing cash receipts at telegraph stations on the 
main stem of the Baltimore & Ohio railroad, &e., and state whether 
or not the stations referred to alphabetically in said statements are 
or are not all of them telegraph stations on the main stem of the 
Baltimore & Olio railroad. 

A. No,sir; I find some of them to be stations on the Wash- 

ISS ington County Branch, which runs from Weaverton to 

[lagerstown; some of them on the Valley Braneh, which 

leaves the main stem at Harper’s Ferry and runs into Virginia. | 

find some on the Parkersburgh Branch, which extends from Grafton 
to Parkersburgh. 

)Q. Are there any beyond Wheeling ? 

A. No, sir; nothing west of the river. 

6 Q. Looking at the heading of these statements they include, do 
they not, receipts at telegraph stations not only for local business 
done between Baltimore and Wheeling and intermediate points, but 
also for'business done in part over the line between Baltimore and 
Wheeling and in part over other lines beyond those points owned 
or operated by the Atlantic & Pacific Telegraph Company ? 

A. Yes, sir. 

7 Q. In order, then, to ascertain what proportion of these earn- 
ings were due to the line from Baltimore to Wheeling by a proper 
system of pro rating it would be necessary, would it not, to ascertain 
in reference to this account what portion of it refers to buinesss done 
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. 
beyond the line between Baltimore and Wheeling, and to what ex- 
tent that business went beyond that line? 


A. It would. 
examination concluded. 
Signature dispensed with by consent of counsel! 


The defendant files in evidence the LWo papers produced “aut this 
sitting by the complainant under call, marked Defendant's Ex- 
hibits Nos. 1 and 2. 
IS4 The defendant's counsel here stated that the production by 
the complainant vf the Putpers marked () n,S a and U V, 
und the testimony offered through Mr. Augustus G. Davis as to the 
average YPross receipts of the line of telegraph between baltimore 
and Wheeling, rendered it hecessaPly, under his contention, that he 
should vo into prools, iis far iis they could be obtained, of the Oy r- 
ating CApenses proper to be deducted from the ross rece! pts of the 
line In controversy, so as to ascertain the net profits thereof, if any; 
also the amount of commercial business and the profits thereof 
transacted over each one of the different wires put up consecutively 
on the line in controversy, and also other facts and figures tending 
to show how the accounts between the parties to the cause ought 
properly to be stated. With a view of dispensing at this time with 
the production of such evidence, and in order that the same might 
be more conveniently produced at a period in the cause when the 
court shall have determined what, if any, is the measure of respon- 
sibility in money of the defendant to the complainant, it is agreed 
between the counsel that without prejudice to either party such ad- 
ditional proofs as either may desire to produce hereafter touching 
ll matters of account between the parties may be offered before the 
auditor of the court appointed under the provisions of such decree 
as the court may think proper to pass in the premises; it being 
agreed, however, between the said counsel that in case a decree is 
rendered in) favor of the complainant the defendant and COlli- 
ISO pininant, Pespe ‘tive ly, sh) ill proceed forthwith LO take said 
additional! proofs touching sald matters of account as each 
may desire to produce before said auditor, notwithstanding any 
appeal which thecomplainantor defendant may take from such decree. 
C. J. M. GWINN, 
For Complainant 
W. F. FRICK, 
kor Defendant 


al 


No other witnesses being named or produced before me, I then, at 
the request of Charles J. M. Gwinn, esquire, solicitor for the com- 
plainant, closed the examination of witnesses on that behalf, and 
now return the depositions of such witnesses, taken under my hand 
and seal, this 28th day of February, in the year of our Lord eighteen 
hundred and eighty-three, at the city of Baltimore and State of 
Marvland. 

[Seal of Special Examiner. | 
GEORGE MORRIS BOND, 


Special Kramine r and United States Commissioner. 
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1S6 Exhibits Returned with Above Depositions. 
The following of the above exhibits are already in the record, 
VIZ: : 

, Pave. 
A, same as Ex. A of bill......---~--..----2-------------- 19 
EE eae 5 © .:% snes nines ethane: Te 
M8 S| © Li ncccecteensenensccenssecesonce OF 
O.: * © @ Bia BO et How Tole BGO occcnvcnecoucase Bi 
P. part wal Ta i ts ie as acne , (') 
[3 ences ey Tees BOE Bile ceeds cdnocts OO 


id ti " > * cweieesindbiiniaiaeden: Te 


iS7 COMPLAINANT'S Exutbir N., 
i, piarh S on Dalanee -Sheet and Accompanying Tabli S. 
Labor and provisions, $5,591.10. 
FA se naa, megs Te In making up accounts previous to Nov. 50th, 


I S64, acted as nearly as possible in accordance 
with Gen’l Sandford’s instructions by letter dated 
April 5th, 1864,a copy of which is hereto an- 
nexed. 

As I could not obtain the necessary items of 
expenditures. for military damages from any of 
the books or accounts then In existence, | esti- 
mated the proportions in the following way : 

Main stem: 
Total expended for repairs SN I eee 812.567 O06 
Deduct regular repairers’ salaries (these 
men being always regularly em- 
ployed at fixed positions W wages) 9120 00 


Leaving a balance of j $7,247 OG 
Of which I charge half to each Co. 
Parkersburgh Branch : 
‘Total expended (of which I charge half 
to each Co., not deducting repairers’ 
salaries In this ease, as half their 
regular salaries were always charged 
toeach Co., per contract dated March 
24th, 1858) 4.535 14 


Total expenditures to be divided. $11,782 20 


Proportion for each Co SO.SOL 10 


‘_—-— — = =e 


ee 


heet er. side ISS By allowance of receipts 


See the above-mentioned letter from Gen’ 
Sanford, which explains this entry. 


Krom Nov. 30th, 1864, to Sept. 30th, 1865. 

The divisions of expenditure during this period 
are calculated according to the unexecuted con- 
tract dated Noy. 1, 1864, under which the B. & O. 
Rt. R. Co. are to furnish and erect, at their own 
expense, the poles over the main stem and Par- 
kersburgh Branch (clause 2) — to pay half the 
cost of renewing the two old wires & insulating 
the same; the telegraph Co. to pay for the re- 
mainder. (Clause 5.) 

The work done in erecting the poles, which 

was all to be paid by the R. R.Co., and that aone 
in Insulating and stringing the wire, of which 
half was to be paid by them, having all been done 
by the railway Co.’s men in a lump without keep- 
ing.any separate account of the items, it was Im- 
possible to separate the accounts so as to ascertain 
the amount of labor appertainit to insulation 
alone. 

Therefore I estimated the labor of erecting the 
poles as equal to the labor of stringing and insu- 
lating the wires, and should charge all the former 
and half the latter to the railway Co. and the 
remainder to the telegraph Co., making the divis- 

ion three-quarters (?) to the railway Co. and 
Iso) one-quarter (j) to telegraph Co.; but, as 

the ratlway Co. furnished various facilities, 
such as use of hand-ears, &e., 1 judged that to 
make the railway C'o.’s proportion two-thirds (3) 
of the whole, including the linemen’s salaries 
(they being engaged as foremen of the working 
gangs), would be an equitable division. 

Half charged to each Co. as per contract of Nov., 
LS64. 

Ditto. 

All charged to railway Co., as all instruments 
herein mentioned were purchased for their exclu- 
sive use. 

Ditto. 

These entries consist of items which could be 
enumerated under the other headings as follows: 


(Yr 
ie 


Travelling SE PONGG..necccca cece. ee 
i - woe oe 
l'ixtures for camp-cars ae a iid endl 102 jo 
Tools (shovels, diggers, axes, &c.).----- 258 OS 
TES ita ee LI LS Tae ae ee 34 00 


S905 21 


Such articles as hand-cars, fixtures of camp- 
ears, &e., were returned to the road department 
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Labor A provisions 


Insulation. 
he pairs. 


Instruments 


Ratteries 


Incidentals. 


Office fittings 


(perators’ salaries 


“stationery, 
Line material fur 
' 


nished by [el to 


Instroments< & battery 
material furnished, &e 


| able hs (;eneral re 


Labor and provisions, 
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when done with; all incidentals charged to rail- 
way Co., being for their use. 

Consist of construction and repairs of offices, 
bedding, furniture, &c., for the same; charged to 

railway Co., being for their exclusive use. 
10) ‘These salaries, with One exception, ire 

paid lo operators required expressly for the 
use of the railway Co. The salaries and portions 
of salaries paid operators who transact telegraph 
(‘o.’s business are not entered here. The CXCC})- 
tion is the superintendent’s salary; all of whieh 
1S paid by the railway Co. As according tO COon- 
tract each Co. is to pay one-half of this, one-half 
of it is deducted from the total amount of salaries 
paid, and charged to the telegraph Co. 

Consists of stationery used exclusively for the 
use of the railway Co.; therefore charged to them. 

One-half charged to each company as per con- 
tract of Nov. 1, 1864. 

These were all furnished from the store dep’t of 
the American Telegraph Co. for the exclusive use 
of the railway Co.; therefore charged to them 

From Sept. 50th, 1866. 

The division of expenditures during this period 
were In the absence of other instructions ecalcu- 
lated in accordance with the old contract of 1855, 
which says the railway Co. shall keep the whole 
line on the main stem, Balto. to Wheeling, in 
repair, said railway Co. to pay for all the labor 
and poles required to do so, and the telegraph 
Co. to pay for the wire and insulating materials ; 

also on the contract of March, 1858, which 
491 says that on the Parkersburgh Branch each 

Co. is to pay half the expenses of keeping 
the lines in repair, including labor, poles, wire, 
and instruments, and that a third wire may be 
erected by the telegraph Co., at its own expense, 
on the same poles; in which case said telegraph 
Co. 1s to pay “such sum as it may cost to keep the 
same in order.” I estimated that in this case, the 
third wire being up, the telegraph Co. should pay 
two-thirds of the whole expense of the repairs, 
and I divided the expenditures on the Parkers- 
burgh Branch accordingly. 

The 105.30, entered in Dec., is for poles used on 
the main stem. The other entries in this column 
are for poles on the Parkersburgh Brancly, two- 
thirds of which are charged to the telegraph Co. 

The amounts entered in the column as “Am’n 
Tel’g. proportion” are two-thirds of the total 
amounts expended by the railway Co. for repairs 


Sea Se ey ae 


on Parkersburgh Branch, according to itemized 
account of B. & O. store department. The remain- 
ing third of Parkersburgh Branch expenses and all 
the labor and provision expenses on the main stem 
are charged by the railway Co 

(See “ general remarks,” sheet 5.) 

All charged to telegraph Co., per contract, being 
material furnished by the railway Co. appertain- 
Ing to insulation. 

Charged to railway Co., being for labor on main 
stem. 

Charged to railway Co., having been purchased 

for their exclusive use 
1) Ditto. 
Same as in Table A. Items as follows: 


Dy _. SISO OO 


‘Traveling CXpenses ...--------+------- 32 2 
expenses building line Benwood to Bell- 

aire for use of railway eae 98 15 

‘ee ieiciiesiiidiniiinisioaecent $310 40 


Oct., $17.24; Dee., $22.28. Charged telegraph 
Co., being for articles furnished by the railway 
Co. for the exclusive use of the telegraph Co.; re- 
inaining entries charged railway Co., being articles 
furnished for their use. 

Same as in Table A. 

Same as in Table A. 

All eharged to telegraph Co., according to con- 
tract of Sept., LS. 

Same as in Table A. 

rom Sept. o0th, 1866, to Sept. 30th, 1867. 

$4.54, in February, is for poles furnished by B. 
& O. for use on telegraph Co.’s line; the remaining 
entries are for poles used on main stem in repairsand 
charged railway Co., according to contract of Sept., 

1855. 
LS The items charged telegraph Co. are two- 

thirds of the expenses of repairs on Parkers- 
burgh Branch, the remaining one-third and all of 
the repairs on main stem being charged to the 
railway Co., except in September. The entry of 
844.64 in that month consists of $86.66, which 1s 
two-thirds of repairs on Parkersburgh Branch, 
and $57.98, which is half of the expense of re- 
constructing the line between Grafton «& Pied- 
mont after deducting regular repairmen’s salaries, 
using up material furnished by Am. Tel. Co., 
entered in column “line material furnished by 
Am. Tel. Co. tor joint use” of this Table 4 V1Z., 
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expenses of 


June, the same, with the addition of 1 the ex- 
penses of 


19,220. This reconstruction Wis a special ane 
much-needed renewal of the line, and I treated it 
the same as reconstruction during the war, viz., 
charged half to each Co. 

Same as Table A. 

The expenses entered for Oct. & Nov., 1866, 
were incurred in repairing line after the heavy 
flood in the Patapsco Valley, which caused greal 
damage both to the railway track and telegraph 
lines. As it was a special occurrence not pro- 
vided for and seemed to he analogous to the Cuse 
of military damages mentioned in contract, I 
treated it in same manner, charging half to each 
(fo. The entries after Nov. are all for labor on 
main stem; therefore charged to the railway Co. 

Same as Table A. 

Same as Table A. 
Same as Table A. [te Mis as follows: 


494 


Nn S900 OO 
ROUGE CERO cpcidne cotemoensnnn l4 4] 
SE IER REP ty ES LE ——— le 
Rent, railway wire on Wheeling suspen- 

slOD bridge eh ene siiaeiieiisial sciatic d G2 OO 
Rent of office... -- a eile ‘ 7 OO 


S105 40 

Same as ‘Table A. 

entries in Oct., Dee., Jan:, and March same as 
Table 13. 

entries in April and May are for material used 
Ol) branch lines of the telegraph Co. only . there- 
fore charged to them. 

The entry $792.20 in Sept. is for wire for joint 
Use by both companies ; therefore charged half LO 
each. It was for repairing damages caused by 
the flood. 

All for main stem: charged railway Co. per 


contract of 1855. 


Oct., Nov., and Dee., 1867. In these months 
the railway (‘o. Is charged with the expenses of 
repairs on Parkersburgh Branch and } of the 


reconstruction on main stem, after deducting the 
regular repairmen’s salaries. 
Was going on between 


Said reconstruction 
Piedmont and Grafton, 
using up the material furnished in Sept. 
In Jan., Feb., March, April, and May, 
1865, the railway Co. is charged with } the 
repairs on Parkersburgh Branch ; 


1 


reconstruction between Grafton and 


Wheeling, using up material furnished by tele- 
graph Co. in May and June. 

July, August, and September, railway Co. is 
charged with § of Parkersburgh Branch repairs 
and § expenses of reconstruction of lines through 
the flooded district in the Patapsco Valley, where 
about i() miles of line were washed away by the 
second flood, which occurred 1 July 

March, Satie as Table 1}. 

May, all charged to telegraph Co., being CXr- 
penses Incurred repairing cable at Varkersburgh. 

July, } charged to each company, being mate- 
rial used In reconstructing after the flood. 

Same ils Table 1}. 

Same as ‘Table A. 

Same as Table A. 

(‘onsist of the following items 


Traveling expenses ...--.~ ..-- . $48 20 
OE i 2 GOO 
ltegister DADC? .ccmnncncace coodacenea S HO 
ie ne Teen A ae Lae GH O4 
Washing camp-ear clothes- ; ones ff OO 
i. ns pened IS OY 
Kent & gas, Parkersburgh oflice.-..... 393 76 

SRjOS OO 
106 The last item, 395.76, is divided equally 


between the two companies, as it was rent, 
Xe., of a temporary office occupied jointly while 
new depot was being built, the old one having 
been burned; all the rest charged to railway Co. 

Same as Table A, 3 

Same as Table A. 

Same as Table A. 

Jan.. eb , and March, chara d LO telegraph ('o., 
being material furnished for repairs 

May and June, . charged to each Co., being 
material used in reconstruction after the flood. 

Same as Table A. 

Oct. to May, inclusive. In these months the 
railway Co. is charged 4 the expense of repairs on 
Parkersburgh Branch and } the reconstruction on 
main stem (after deducting the regular repair: 
men’s salaries) going on between Ilchester and 
Woodbine. in} ihe flooded district. and from Jan. 
to May between Grafton and Wheeling, using up 
material furnished in July and August, 1868, and 
Jan. and February, 1869. 

In June and July the R. R. Co. are charged with 
} expenses Parkersburgh Branch and all the main 
stem, same as Table b. 
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107 Oct., Nov., Dec.,and April, half to each 
Co.. as it was for reconstruction. 
Same as Table A. 
Same as Table A. 
Consist of rent of R.-R. wire: 


Ret. Paver vicdicnwntinnkoncene $50 00 
Clarksburgh office, 43 i 16S Jo 

“~ Parkersburgh batt’y room, 1 vear. 25 00 
I SLATS See ane NC 265 O00 
Me eo ee 55 07 
ELEY ET: 8 i TN Meare see re” Ra 7 61 13 
Register paper ae ee lites linia os OO 
Telegraph NI aiid i cccnapenees Sehnmaeniinds Y 65 


S25 charged Tel. Co. 
Gol OS . R. R. Co. 


SO76 O83 
Same as Table A. 
Half charged to each Co., being material fur- 

nished for reconstruction.. | 

Same as Table A. 
18 In August the railway Co. is charged 
with 4 expenses Parkersburgh Branch and 
all the main stem, same as Table b. - 
In September the railway Co. is charged with 

! expenses Parkersburgh Branch and $ the re- 

construction on, main stem, after deducting regu- 

lar repairmen's salaries going on between Ellicott 

City and Woodbine in the flooded district. 

} to each Co., as 1t was for reconstruction. 
Same as Table A. 
Same as Table A. 
Consist of travelling expenses ..------ $1 
TOI CEE cacniondumcmmmamnnas 2 


All charged to railroad Co......-. $33 03 

Same as Table A. 

Same as Table A. 

October, November, and December, 1869; April, 
May, and June, 1870, railway Co. charged same 
asin September, 1869; January, February, and 
March, charged same as in August, 1869. 

Sime as Table Bb. 
Same as Table A. 
Same as Table A. 


’ 
io) CoMPLAINANT’S Exuipit “A. G. Davis.” 
Baltimore and Ohio Railroad Company to Ameri- 
ean Telegraph Co., Dr. 
1865. 
‘ To $ of 61,120 lbs. galvanized wire, at 
1D ets. . St ee ee 
To } of drayage on galvanized wire 19 OO 
4 +s ee I ewes renee 1,293 20 
" drayage Of Crosese-Arms...« «c« 20 OO 
bolts and washers for arms 248 20 
% 2.045 bracket insulators_-.--—- 205 47 
$6,567 S87 
inst’s, bat. supplies, &e., &e..----- = 1,766 35 
Am’t due Am. Co. by B. & O... $8,154 22 
(Sioned) A. G. DAVIS. 

The above account Is one-halfof the repairs, &e., 

as per last agreement, up to Ist April. 

The annexed bill is for office supplies—i. e., in- 
struments, &e., $1,.766.35—which are for their own 
a 

use. 
’ ‘ , , : 

No. 3 wire is to be the new wire built at our 
| own cost. 

, The B. & O. R. R. have a bill against us for 
labor for repairs, We., as they have paid for labor 
for repairs, and we pay the construction of No. 3. 
500 Consist of telegraph paper-..---. $65 95 
vises for roadmen_-_-_- 23 40 
repairing oinine 6 47 
rope " iiaal li 52 
rent of Clarksburgh 
SRE eees emer” a6 30 
fuel for offices __----- 34 OO 
saw, files, &c.....- pete {1 Ss 
ERE ee 4 50 
0 Es sles 2 76 


Same as Table A. 
Furnished by telegraph Co. ; 
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same as Table D. 
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CoMPLAINANT’S Exutpit E F. 

Laws of the State of New York by and under 
which the Western Union Telegraph Company 
Is Incorporated and organized, together with the 
certificates executed and filed as required by 
those laws. 


UNITED STATES OF AMERICA: 

bby Reuben KE. Fenton, Governor of the State 
of New York. 

It is hereby certified that Diedrick Willers, Jr.. 
was, on the day of the date of the annexed cer- 


tificates, deputy secretary of state of the State of 


New York, and duly authorized to grant the sam: 
that the same are In due form, and executed by 

the proper officer; that the seal affixed to 
yO? sald certificates is the seal of the seer tary 

of state of said State: that the signatures 
thereto of the said 1). Willers, Jr..are 1) his proper 
handwriting and genuine, and that full faith and 
credit may and ought to be given to his official 
acts, 

In testimony whereof the great seal of the State 
is hereunto affixed. Witness my hand, at the city 
of Albany, the tenth day of Dec mber, in) the year 
of our Lord one thousand eight hundred and sixty- 
eight. 


Rn. BK. FENTON. 


Passed the secretary's oflice the LOth day of De- 
cember, ISOS 
H. A. NELSON. 


Ne ely of Stati 


Ti }, graph ( ompan SS. 


An act to provide for the incorporation and regu- 
lation of telegraph companies, passed April 12, 
1S48. 


The people of the State of New York, repre- 
sented in senate and assembly, do enact as fol- 
lows: 

1. Any number of persons may associate for the 
purpose of constructing a line of wires of tele- 
graph through this State,or from and to any point 
within ‘this State, upon such terms and conditions 
and subject to the liabilities prescribed in this act. 


Sete 


ad m_—<—-— 
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2. Such persons, under their hands and 
203 seals, shall make a certificate which shall 
specify— 

Ist. The name assumed to distinguish such as- ,,"ow formed and what 
sociation and to be used in its dealings and by specify 
which it may sue and be sued. 

2nd. The general route of the line of telegraph, 
designating the points to be connected. 

ord. The capital stock of such association and 
the number of shares into which the stock shall 
be divided. 

ith. The names and places of residence of the 
shareholders and the number of shares held by 
each of them, respectively. 

oth. The period at which such association shall Ceriticates must be 
commence and terminate: which certificate shal] and recorded and fited 
be proved or acknowledged and recorded in the 
otlice of the clerk of the county where any ofhice 
cf such association shall be established and a copy 
thereof filed in the office of the secretary of state. 
Such acknowledgment may be taken by any 
oflicer authorized to take the acknowledgment of 
deeds of real estate at the place where such ac- 
knowledgment ts taken. 

3. Upon complying with the provisions of the 
last preceding section such association shall be, 
and hereby is, declared to be a body corporate, 
by the Humic SO as afore sald to be designated in 
said certificate; and a copy of said certificate, 
duly certified by the clerk of the county where 
the same is filed and recorded, or by the secretary 
of state, may be used as evidence in all courts and 
places for and against any such association. 

!. Such association shall have power to pur- 
chase, recelve, and hold and convey such real 

estate, and such only, as may be necessary 
oO4 for the convenient transaction of the busi- 
ness and for effectually carrying on the 
operations of such association, and may appoint oy ay dlireetors, offi- 
such directors, officers, and agents and make such ae 
prudential rules, regulations, and by-laws as may — Make — rules, regula. 
be necessary in the transaction of their business, a 
not inconsistent with the laws of this State or of 
the United States. 

5. Such association is authorized to construct ,“ay constrid ton 
lines of telegraph along and upon any of the pub- ways, de. Seo seetinn 9 
lic roads and highways or across any of the waters 
within the limits of this State by the erection of 
the necessary fixtures, including posts, piers, or 
abutments for sustaining the cords or wires of 
such lines, provided the same shall not he so con- 


sy) ee | 
eben ede de 
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Inerease of stoek 


structed as to incommode the public use of said 
roads or highways or injuriously interrupt the 
navigation of said waters; nor shall this act be so 
construéd as to authorize the construction of any 
bridge across any of the waters of this State. 

6. If any person over whose lands said lines 
shall pass, upon which said posts, piers, or abut- 
ments shall be placed, shall consider himself ag- 
grieved or damaged thereby, it shall be the duty 
of the county court of the county in which said 
lands are, On the application of such person ana 
on notice to said association (to be served on the 
president or any director), to appoint five discreet 
and disinterested persons as commissioners, who 
shall severally take an oath before any person 

: authorized to administer oaths faithfully 
505 and impartially to perform the duties re- 
quired of them by this act. And it shall 
be the duty of said commissioners, or a majority 
of them, to make a just and equitable appraisal 
of all the loss or damage sustained by said appli- 
cant by reason of said lines, posts, piers, or abut- 
ments, duplicates of which said appraisement 
shall be reduced to writing and signed by said 
commissioners, or a majority of them. One copy 
shall be delivered to the applicant and the other 
to the president or any director or officer of said 
association or corporation on demand, and, in case 
any damage shall be adjudged to said applicant, 
the association or corporation shall pay the amount 
thereof, with costs of said appraisal, said costs to 
be liquidated and ascertained in said award, tnd 
said commissioners shall receive for their services 
two dollars for each day they are actually em- 
ployed in making said appraisement. 

7. Any person who shall unlawfully and in- 
tentionally injure, molest, or destroy any of said 
lines, posts, piers, or abutments, or the materials 
or property belonging thereto, shall, on conviction 
thereof, be deemed guilty of a misdemeanor, and 
be punished by a fine not exceeding five hundred 
dollars, or imprisonment in the county jail not 


= 


exceeding one year, or both, at the discretion of 
the court before which the conviction shall be 


had. 


8. It shall be lawful for any association of per- 


sons organized under this act, by their articles of 
association, to provide for an increase of their 


capital, and of the number of the associa- 
tion. 


7 *% 
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UG #. Any association or company now or- 

ganized and using Morse’s telegraph may 
organize isa corporation under this act On filing 
in the office of the secretary Of state a resolution 
of its board of directors, sloned and certified by 
the officers of the Colupany, of its desire so lo Or- 
vanize, and Upon publishing notices to this effect 
In some one hewspaper In the CILY of New York, 
and the city of Butlalo, and the city of Albany 
three months previous to such organization, pro- 
vided that two-fifths of the owners of the stock of 
suid Colnpany or association do not dissent there- 
from, provided that any stock or shareholder in 
uny such association Or COmMpany may, on giving 
thirty days’ notice to the officers, or any of them, 
of such association or COMMpany, “at any time be- 
fore such organization, refuse to go into such or- 
ganization, and thereupon such stock or share- 
holder shall be entitled to receive from such asso- 
clation or company the full value of his share or 
stock In such association or company. 

lO. The stockholders of every association organ- 
ized in pursuance of this act shall be, jointly and 
severally, personally lable for the payment of all 
debts and demands against such association which 
shall be contracted or which shall be or shall be- 
come due during the time of their holding such 
stock, but such lability of any stockholder shall 
not exceed twenty-five per cent. in amount — the 
amount of stock held by him, and no stockholder 

shall be por weeded against for the collection 
OT of any debt or demand against such asso- 

ciation until judgment thereon shall have 
been obtained against the association, and an ex- 
ecution on such judgment shall have been re- 
turned unsatisfied in whole or-in part, or unless 
such association shall be dissolved. 

11. It shall be the duty of the owner or the 
association owning any telegraph line doing busi- 
ness within this State to receive dispatches from 
and for other telegraph lines and associations and 
from and for any individual, and on payment of 
their usual charges for individuals for transmit- 
ting dispatches, as established by the rules and 
regulations of such telegraph line, to transmit the 
sume with impartiality and good faith, under 
the penalty of one hundred dollars for neglect or 
refusal sO LO do, Lo be recovered with costs of sult 
in the name and for the benefit of the person or 
persons sending or desiring to send such dis- 
pateh. 
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All messages to be 
transmitted in the order 
in which received. Press 
dis; ateches may bave pre- 
cedence., 


l’reamble. 


12. It shall likewise be the duty of every such 
owner or association to transmit all dispatches in 
the order in which they are received, under the 
like penalty of one hundred dollars, to be recov- 
ered, with costs of sult, by the person OF Persols 
whose dispatch is postponed out of its order, as 
herein prescribed: Provided, however, That ar- a 
rangements may be made with the proprietors or 
publishers of newspapers for the transmission, for - 
the PUPPose of publication, of Intelligence of frell- 
eral and public interest out of its regular order 
13. This act shall take effect immediately. 


508 STATE OF New York, 
OrrICE OF THE SECRETARY OF STATE 

[ have compared the preceding with the orig: 
inal law on file in this office, and do hereby cer- 
tify that the same Is a correct transcript therefrom 
and of the whole of said original law. 

Given under my hand and seal of office, at the 
city of Albany, this tenth day of December, in 
the year one thousand eight hundred and sixty- 
eight. 

[L. S. of the Court. ] 
D. WILLERS, Jr., 
Dep. Secre lary of State 


Ni if) bork and Mississippi Vall y Printing Telegraph 


Company. 


Articles of association and incorporation. 

Whereas Sanford J. Smith and Isaac Butts, 
under and by virtue of a contract between them, 
of the One part, and freeman M. Kedson and 
Samuel L. Selden, of the other part, are entitled 
to the exclusive right of establishing and con- 
structing a line of telegraph, to be operated by 
the instrument known and patented under the 
name of “ House’s printing telegraph,” between 
buffalo, in the State of New York, and St. Louis, 
in the State of Missouri; and whereas the said 
Sanford J. Smith and Isaac Butts are now engaged 

in constructing a line of telegraph between ° 
009 — the places and for the purposes above men- 
tioned : 

Now, therefore, for the purpose of completing, 
vwhing, and operating said telegraph line, the 
subscribers hereto have agreed, and do hereby 
agree, to form an incorporated association or com- 
pany, pursuant to the act of the Legislature of the 
State of New York, entitled “An act to provide ~ 
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for the Incorporation ana re culation of telegraph 
companies,” passed April 12,1848, upon the terins 
and conditions following, Lo wll 

Art. - The name of the said COD DpAanYy shall be 
“The New York and Mississippi Valley Printing 
Tele graph Company.” 

Art. 2. The route of the said telegraph line Route 
shall pAUSS through this State from the city of 
Buflalo to the State of Pennsylvania, along the 
south side of Like erie. 

Art. 5 This COolmpany shall OWT) and operate Route, exten 
the residue of the said telegraph line from the 
boundary of the State of Ni W York, through the 
several States, to the CILY OF AL, Louls, touching 
ut Cleveland, Columbus, and Cincinnati, and 
thence to St. Louis, by such route as shall be des- 
ignated by the directors, to be construct d by the 
suid Sandford J. Smith and Isaae Butts under and 
by virtue of authoritv from the said States, re- 
spectively, or from the yy rsols whose land the 
sid line may CTOss. 

Art. 4. The capital stock of said company shall — Capital stock 
be three hundred and sixty thousand dollars, to 
be divided into >O00 shares of one hundred dol- 
lars each, but the AMOountl of sald stock niway 
be increased in the manner hereinafter pre- 

scribed. 
O10 Art. 0. The persons whose names are Shareholders, names 
hereto subseribed ure the shareholders of 

said eapital stock, and their places of residence 
and the number of shares held by each are set 
opposite to their names, respectively. 

Art. 6. This company shall commence on the Corporation, dttration 
first day of April, one thousand eight hundred 
and fifty-one, and terminate on the first day of 
April, ohne thousand hile hundre d and fifty-one. 

Art. 7. This company is to have the exclusive — Rights, definition of 
right, subject to the rights of the aforesaid Smith 
and Butts, of constructing and using said print- 
ing telegraph upon the line aforesaid, under let- 
ters patent issued to Royal kk. House, as the 
inventor thereof, during the life of said patent, 
and of any renewals thereof, and the right of con- 
structing and using House’s insulators, and of 
all improvements made or to be made by said 
Royal E. House in the printing telegraph or in 
the apparatus or machinery connected therewith. 

The assent of the patentees to these articles is goon te —— 
Lo be obtained and properly attested prior LO the 
payment of any part of the subscriptions to the 
stock. As soon as practicable, after twenty-five 


‘\ attie¢ 
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per cent, of the cost of building suid line shall 

have been paid by the subscribers to the said 

stock, the rights above specified shall be trans- 

ferred to the company by deed or other coud and 
sufficrent conveyance. 


entee s lhiiterest 


| O11 Art. 8. The one-half of said capital stock, 
to wit, one hundred and eighty thousand e 
| dollars, shall be appropriated in payment for the 
exclusive right of constructing and using the said . 
. . , ad . ©, I 
printing telegraph upon the line aforesaid under é 


the letters patent issued to oval IY. Liouse as the 
inventor thereof, during the life of said patent 
and of any renewals thereof; the other half shall 
be devoted to the objeet of constructing, compl l- 
ing, and putting in operation the said line. 

Art. 9. The line is to be constructed by Sah- 
ford J. Smith and Isaae Butts, above named, who 
are to receive therefor the sum of one hundred 
nd elelty thousand dollars, to be paid to them 
out of the moneys subseribed to the capital stock 
of said company, and, provided the full amount 
shall not be realized from subscription, they shall 
be entitled to receive and shall accept the balance 
in stock. 
en Art. 10. The affairs of this company shall be ~? 
managed by «a board of nineteen directors, who 
shall choose a president and vice-president from 
their number. The board shall also have power 
to appoint a treasurer and secretary, who shall 
hold their offices, respectively, during the pleasure 
of the board, or they may appoint Ohe persol LO 
act both as secretary and treasurer. 

They shall have power to fix the salaries of the 
president and of all the other officers and agents 
of the COIMpPany, and LO adopt such resolutions and 
by-laws not conflicting with any provisions of these 

articles as they may think proper for the 
912 regulation of the business of the company. 

A majority of the directors, including the 
president or vice-president, shall constitute a 
quorum to do business. Special meetings of the 
board may be called by the president as often as 
occasion may require. : ~ 
— They shall hold regular quarterly meetings on 

the third ‘Tuesdays of January, April, July, and | 
October, respectively, of each year, and may de- 


clare dividends at such meetings or as often as ' 
they may deem expedient. 
PERCE COCEEEED Chey may also designate three of their number, | 


who. with the president and treasurer, shall con- 
stitute an executive committee. who shall for the -* 
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time being have charge of the affairs and busi- 
ness of the company subject to the control of the 
board. 
Art. 11. The directors shall be chosen by the  Pirectors, election of 
stockholders at their annual meeting, and shall 
hold their offices for one vear and until others are 


a chosen. 
No person shall be director unless he is a stock- — uslifieatio 
holder in the company. Any vacancy in the Yas 
—- » ‘ . ‘ - , ” - “— 
’ board of directors may be filled for the residue of 


the year by the remaining directors. 
The stockholders shall at the same time choose — !™=peete 
three persons to act as Insp ctors, to preside at the 
next succeeding annual election. 
Until the first annual election of directors, or 
until other persons are appointed in their places, 
as hereinafter provided, the following persons 
shall COTM Pose the bourd of directors, to wit 
Henry S. Potter, Addison Gardiner, Freeman — Acting directors 
Clarke, Isaac R. Elwood, George W. Bur- 
O13 bank, Joseph Hall, George HH. Mumford, i. 
Darwin Smith, Isaac Hills, Samuel Medary, 
Joseph Medbery, James Chappel, Rufus Keeler, 
Royal I. House, l'reeman M k«dson, Samuel LL 


~+ Selden, Isaac Butts, Sanford J. Smith, and Hiram 
Sibley. 
In case any of the aforesaid persons shall not | 


become stockholders of this company within sixty 


: 4 days from the organization thereof they shall | 
cease to be directors, and the remaining directors 
may supply the vacancy until the said election. 

Art. 12. The president shall preside at all meet- — president and . 
ings of the directors and also of the stockholders, 4 em nd x. eal dees 
except during the election of directors. Ile shall 
draw all drafts upon the treasury for the disburse- 
ment of the company according to the rules pre- 
scribed by the board. He shall sign all certifi- 
cates of stock, and shall be €L-O ff 10 president of 
the executive committee. In the absence or na- 
bility of the president the vice-president shall act 
ag in his stead and possess all the powers and per- 


form all the duties of the president. 
- Art. 13. The secretary shall keep the minutes — Secretary, duties of 
of the proceedings of all the meetings of stock- 
| holders and of the directors and of the executive 
committee, which at all reasonable hours shall be 


r open to the inspection of any stockholder. He 
shall countersign all certificates of stock. He shall 
| keep the general accounts of the company as well 


as a record of all issues and transfers of stock, and 
shall perform all such other duties as may be 
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yard toconstructh 
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imposed upon him by resolutions or by-laws 
adopted by the board of directors. 

O14 Art. 14. The treasurer shall receive all 
money collected, pay all drafts and div}- 

dends made pursuant to the rules and regulations 

of the board of directors, and shall keep a faithful 


account of his receipts and disbursements; and 


at each quarterly meeting of the directors, and 
oftener 1f required, he shall exhibit to them a 
true transcript thereof. He shall also, when re- 


quired, gi ( security to the company 1n such iorm. 


and to such amountas the board of directors may 
prescribe for the faithful discharge of his duties. 

When the line is in progress of construction 
the treasurer shall also recelve and have the CUus- 
tody of the Moneys subseribed for building said 
line, which subseription shall be payable to his 
order, and he shall pay to the suid Sanford J, 
Smith ana Isaae Butts the Moneys SO received by 
him, under the direction of the executive com- 
mittee, as fast as the same shall be required for 
the construction of the said line, but the amount 
so to be paid shall not al any time exceed the 
value of the work actually done and materials de- 
livered or procured, which materials so delivered 
or procured shall thereupon become and be the 
property of the company. | 

The board of direetors or executive committee 
may exact from the said Smith and Butts ade- 
quate security for the faithful appropriation of 
all moneys paid to them for the purposes herein 
specified, 

Art. 15. The said Sanford J. Smith and Isaae 


Butts are to construct said line from the city of 


buffalo to the city of St. Louis, according to 

515 ~~ the contract hereinbefore mentioned, in the 
manner following, viz: 

There shall be at least thirty posts to the mile, 

which shall not be less than thirty feet long. 


They shall also be twenty-seven Inches or more 


in circumference, four and a half feet from the 
butt, and twelve inches in circumference at the 
top, and they shall be set into the ground five 
feet. The posts shall be of the best timber, refer- 
ence being had to durability, which is readily ac- 
cessible on the route through which the line is to 
pss, Upon these posts shall be stretched. two 
conductors of single iron wire of the best quality, 
one of which shall weigh not less than six hundred 
pounds and the other not less than four hundred 
and fifty pounds to the mile. | 


=" 
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The insulation used for the upper wire shall be 
that recently invented by the said Royal E. House, 
consisting of a heavy glass insulator cast or 


> am | 


moulded, with a screw to secure it at the top of 


the pole and enclosed in a cast-iron Cap, to which 
it is also secured with a screw, The side insu- 
lator shall be such as shall be approved by the 
said House. 

One of House’s printing telegraph instruments 
is to be furnished by said Smith and Butts for 
each of the following places, LO wit, erie, Cleve- 
land, Columbus, Dayton, Indianapolis, Terre 
Haute, Louisville, and two each at Buffalo, Cin- 
cinnati, and St. Louis, provided the line shall in- 
tersect each of these places ; but in no Case shall 
the number of telegraph instruments be less than 

herein specified, provided that so many be 
516 required at those and other places upon 
the completion of the line. : 

Suitable offices shall be procured at the several 
stations on the line in which the machine shall 
be set up in a proper manner for use; but the 
rent and all expenses for fitting up said offices, 
except furnishing and setting up the instruments 
and connecting them properly with the line, shall 
be borne by the Company, 

The whole is to be put in complete working 
order by the said Smith and Butts, according to 
the aforesaid contract. 

Art. 15. The board of directors shall not be au- 
thorized to issue the portion of the stock which is 
appropriated to be paid or given for the rights 
specified in article seventh until such rights are 
fully transferred, conveyed, or assigned to this 
company in such manner as to vest the same in 
this company, according to the true intent and 
meaning of said article. 

Art. 16. Whenever the first payment on stock 
is made the treasurer shall give a serip certificate 
of stock, stating the amount of each share, the 
number of shares which the holdér thereof is en- 
titled to, the amount paid thereon, and that the 
same is only transferable on the books of the 
company and on the surrender of such certificate. 

Art. 17. Every part and portion of the afore- 
said telegraph line as fast as the same shall be 
constructed, together with all posts, wires, Insu- 
lators, or other materials procured for said line, 
shall béeome and be the full and complete 
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517 ber of this COMMpPany shall be bound to exe- 


cute to the corporation such conveyance 
and assignment as shall be hecessary to.vest the 
said corporation with all the rights of property 
aforesaid, and all the rights of constructing and 
using on the said lime the aforesaid printing tele- 
graph and insulators and all improvements thereof 
and all renewals of the same, as specified in the 
aforesaid seventh article. 

Art. 18. The first annual meeting of the stock- 
holders shall be held at the Mansion House, in 
the city of Buffalo, on the first Tuesday of April, 
In the year L852, or at some earlier day, to be il}? 
pointed by the executive comunittee, in) Cisse thre 
fine shall be in working order through its entire 
length prior to January first, 1852, of which 
earlier meeting the same notice Is to be given as 
for a sp cial meeting of the stockholders. The 
subsequent annual meetings shall be held on the 
same day in each year. 

Art. 19. Special meetings of the stockholders 
shall be called by the president at any time on 
the written request of the persons holding or en- 
titled to one-third of the capital stock of this 
company. Such request shall specifically state 
the object or objects of the desired meeting. The 
president shall appoint such meeting, and the 
secretary shall give written notice thereof, stating 
the object of the proposed meeting, which notices 
shall be sent by mail at least thirty days prior Lo 
the time of such meeting, addressed to the several 

stockholders at their respective places of 
D518 residence, as they appear Ol) the books ol 

the COMpany ; but ne such meeting shall 
be held to be irregular or invalid for want of due 
notice to all the stockholders, unless the omission 
to give such notice was wilful and fraudulent. 

Art. 20. The board of directors, with the con- 
sent of two-thirds of all the members thereof, 
whose names are to’ be entered on the minutes of 
their proceedings, may merge or unite this line 
with any other telegraph line or lines which may 
be authorized to use House’s printing telegraph 
on such terms as shall appear just and equitable, 
and the stockholders in this company shall be 
entitled to at least the same amount of stoek in 
said incorporated company to which this company 
shall be united as they were respectively entitled 
to in this company. 
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The said directors, with the like consent, may 
also purchase for the company any line or part of 
a line of telegraph already constructed to form a 
part of this line if in their judgment such pur- 
chase will be for the benefit of this company; and, 
in case of any such purchase or purchases, so much 
of the cost thereof as would be equal to the cost of 
the same extent of new structure shall be borne 
by the said Sanford J. Smith and Isaae Butts, and 
the balance, if anv, shall be chargeable to the 
association. 

The said directors may also lease for the com; 
pany any line or part of a line of telegraph if in 
their judgment such leasing will be for the bene- 

fit of this company. 
Old Art. 21. Whenever the president shall 

receive notice from the said Sanford J. 
Smith and Isaae Butts that the line from the city 
of Buffalo to the city of St. Louis is completed and 
ready for operation, he shall call a meeting of the 
directors for the purpose of taking such measures 
in relation to the inspection of the said line and 
the acceptance thereof by this company as they 
may deem advisable, in the proceedings of which 
meeting neither the said Sanford J. Smith nor 
Isane Butts shall have any voice; or the directors, 
at their option, may at any time accept any por- 
tion or section of such line as may be in working 
order, and from the date of such acceptance such 
portion or section of line shall be operated by and 
for the benefit of the corporation, and all liability 
of said Smith and Butts as regards any particular 
section or portion of line shall be termimated by 
the acceptance thereof, as herein provided for: 
but, with the restrictions here specified, the said 
Sanford J. Smith and Isaac Butts shall be lable 
for all defects and deficiencies of said line until if 
Is duly accepted by the directors. 

Art. 22. The subscriptions to this stock shall be 
payable in four instalments of twenty-five per 
cent. each. The first instalment shall be payable 
on demand or within thirty days thereafter. The 
others shall be payable at the call of the executive 
committee, and the treasurer shall give a written 
notice of such call, which shall be deposited in 
the post office at least thirty days prior to the 
time of payment and addressed to the several 


stockholders at their respective places of 
520 residence, as they appear on the books of 


the company. 
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In ease aby - subseriber shall fal Lo pay the 
amount thus ealled for at the time specified In 
such notice, he shall forfeit his stock and all pre- 
vious payments thereon or remain liable (Al) his 
subscript ion, at the 0} ‘tion of the board of direct- 
ors; all payments to be made to the treasurer of 
the company, or to his order, for the benefit of 
this company. 

Art. 25. Whenever the persons holding one- 
fourth of the stock shall present a written request 
to the president for an increase or decrease of the 
number of directors, “ul least LWO months before 
the annual meeting of stockhol lers, he shall 
direct the secretary to clve thirty days’ notice 
through the post ottice to each stockhol ler thi it 
the quest ion of an Increa isc OF decrease of the 
number of directors will be mmaiien at such 
annual meeting, at which time the number of 
directors may be mer ased or decreased by i tila 


jority of the votes given thereon, but the number 


shall not at any time be less than that fixed by 
these articles, 

Art. 24. Whenever the board of directors, by 
the vote of a majority of all the members thereof, 
shall hebieniied that it is for the interest of the 
COTMpany Lo ext na its business by adding Lo the 
number of. wires or conductors upon the line 
aforesaid, or by constructing any line or lines to 
operate in connection therewith (in case the pat- 
ent rights can be obtained from the proprietors 

thereof), they shall enter their determina- 
521 ~=tion upon their minutes at large, and all 

such additions shall be made by an increase 
of the capital stock and in no other manner. The 
board shali fix the amount of increase necessary 
for the purpose aforesaid. They shall cause thirty 
days’ notice to be sent by mall addressed to each 
of the stockholders at his place of residence of a 
meeting of the stockholders, at which the ques- 
tion of increasing the stock specifying the object 
thereof is to be ‘submitted. If at such meeting 
the persons owning two-thirds of the stock shall 
vote in favor of such inerease, or if within two 
months thereafter the persons holding two-thirds 
of said stock shall give a written assent thereto, 
the directors shall be authorized to inerease the 
stock accordingly. No meeting shall be held 
irregular or invalid for want of due notice to all 
the stockholders unless the omission to g1Ve aor 
notice was wilful and fraudulent. 
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Art. 25. These articles shall be and form a part 
of the by-laws and regulations of this corporation 
until the same shall be altered as herein provided; 
and the said direetors shall provide for the dis- 
tribution of the capital stock of the said corporate 
body amMony the persons ¢ ntitled thereto Mn pro- 
portion to their respective rights and shares 
therein. 

Art. 26. very person subse ibing Lo these arti- 
cles shall designate lis place of residence, and 
cvVery person becomliug thie issignee of any stock 
or share shall in like manner designate the place 

of his residence, to which place all notices 
922 required by these articles nay be sent. 
Art. 27. At all meetings of the stock- 
holders each stockholder shall be entitled to one 
vote on each share of stock appearing by the 
books of this COMMpany to have be longed LO him 
for at least thirty days prior to such meeting; but 
no one stockholder shall rive more than one- 
fourth prenr't of the ageregat vote of the Company, 
Any stockholder may vote either in person or by 
Proxy. 3 

Art. 25. love r\ person who shall take stock in 
this company by subseription, transfer, or other- 
Wise shall be deemed tO “assent to the foregoing 
articles; but the same may be altered at any an- 
nual meeting of the stockholders by the vote of 
the persons holding il MAjOrity of the stock, ex- 
Cepl the articles 1h) relation to the increase of 
stock, which shall not be alt re (| without the yote 
of the persons holding two-thirds of the said 
also, all these articles 


’ 


| 
1 

P ? ) 
capital SLOCK > ana 


excepting, 
which embrace some matters of contract between 
the COMpany and the prec le itees or contractors for 
building the line, which last article shall be and 
remain unalterable without thas consent of each 
and every party thereto. 

Art. 2). The board of directors shall cuuse cer- 
tificates of the stock of this company to be issued 
LO the Seve ral parties entith d this reto in proportion 
to their respective rights, and for the purpose of 
enabling them Lo do St) duplicate copies of all 
contracts, by virtue of whit I 1) \ person shall be 
entitled LO uny ol the sald stock, shall] be tiled 
with this company; but the portion of stock 

representing the patentee interest shall 
p23 be issued to Samuel I. Selden and I ree- 
man M. Edson in trust, to be by them dis- 
tributed to the resp clive parties ¢ ntitled thereto. 
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Correction: (For George W. Burbank in the 
list of directors read Gideon W. Burbank 

We, the undersigned, do hereby severally agree 
to take and pay for the number of shares ‘in the 
capital stock of “The New York and Mississippi 
Printing Telegraph Company” set opposite to our 
Hames, respectively, Upor the terms ana condi- 
tions in the preceding articles of association, speci- 
fied and set forth April Ist, 1851. 


: :' , : No Ol 
Subseriber’s name. Residence. “ea 
SHaTCS 


Tue New York ANpD Misstssipri VAL- 
LEY PRINTING TELEGRAPH COMPANY. 


We. whose names and seals are hereunto 
affixed, do certify as follows 

lirst. That we have formed il COMMpPany for le le- 
graphic purposes with a view to an Incorporation 
under the act of the Legislature of the State of 

New York entitled “An act to provide for 
924 the ineorporation of telegraph companies,” 
passed April 12, 1548. 

Second. That the name by which the said com- 
pany is to be distinguished, and which is to be 
used In carrying on its operations, is “The New 
York and Mississippi Valley Printing Telegraph 
Company.” 

Third. That the object of the sald COMMpAany Is 
to construct and use a line of telegraphic com- 
munication from the city of Buffalo along the 
south side of Lake Erie to the State of Pennsyl- 
vanla, with the right, subject to the laws of the 
several States which it may intersect, to construct, 
own, and operate a line of telegraph extending 
from the western terminus of the line above de- 
scribed through the intermediate States to the 
city of St. Louis,in the State of Missouri, touching 
at Cleveland, Columbus, Cineinnati, and such 
other points as may be deemed advisable. : 

lourth. That the capital stock of said COMpAany 
is three hundred and sixty thousand dollars, to be 
divided into thirty-six hundred shares of one 


‘> 
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hundred dollars each, with power to increase the 
same In the manner prescribed in the articles of 
association and Incorporation hereto attache dd. 

hifth. That the names and places of residence — Names and 
of the sharelrolders and the number of shares held Burpee, 
by each, respectively, are as follows: 
Samuel L.. Selden, of Roche ster, New 

es ee. 
l'reeman M. Edson, of Rochester, New 


, {=e a ‘ — 


Isaac Butts, of Rochester, New York ON) 
Sanford J Smit hh. of St Louis, \I lS- 
i | eee 


ce 


Making the aggregate of... 3,600 shares 
p25 Sixth. That thi COTH PANY shall COoOMmM- ooh ee on 
mence on the first day of April, eighteen 
hundred and fifty-one, and shall terminate on th 
first day of April, nineteen hundred and fifty-on 
Seventh. That the aflairs of thi COT PANY are Affairs to he managed 
to be managed uncle r and ac ord ine to the ‘ill- sia : ' 2 wi 
nexed articles of association nt 
In witness whereof we have hereunto set our 
hands and seals Ot) the day Ol the year first above 
written. 
SAMUEL SELDEN LL. 8. | 
F. M. EDSON. Ph. 8.) 
ISAAC BUTTS [L. s 
SANFORD J. SMITH +h: & 
STATE OF NEW YORK, | | tek T 


Monroe ¢ ounty, ben 

On this second day of April, 1851, before me, 
the subscriber. came Samuel L. Selden, Freeman 
M. Edson, Isaac Butts, and Sanford J. Smith, to 
mie known LO be the yy rsolis des ribs d In and who 
executed the foregoing certificate, and severally 
acknowledged that they executed the same. 
A. Ek. PARDEE, 

Com'r of Deeds. 
STATE OF NEW YORK, 

OFFICE OF THE SECRETARY OF STATI 


I have compared the preceding with the origi- 
nal certificate of Incorporation and organization 
of “The New York and Mississippi Valley Print- 
Ing Telegraph Company, with acknowledge- 

ment thereto annexed, filed in this office 
526 on the eighth day of April, 1851, and 
hereby certify the same to be a correct 


~ 


th 
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transeript therefrom and of the whole of said 
original. 

Witness my hand and seal of office of the see- 
retary of state, at the city of Albany, this tenth 
day of December, Cine thousand eight hundred 
and sixty‘eight 


D. WILLERS, Jr., 


Dep. Se Cre lary of Slate 


An act to amend an act entitled “An act to pro- 
vide for the incorporation and regulation of 
telegraph companies, ” passed April 12. Oonie 
thousand eight hundred and forty-eight Passed 
April 8S, LSol. 


Phi people of thre State of New York, POpre- 
sented in senate and assembly, do enact as fol- 
lows: 

|. The directors or trustees of any telegraph 
company formed or incorporated under the aet 
entitled “An act to provide for the incorporation 
and regulation ol telegraph companies, ” passed 
April twelfth, one thousand eight hundred and 
forty-eight, may at any time, with the written con- 
sent of the persons owning two-thirds of the 
capital stock of such company, extend their ling 
of telegraph, or may construct branch lines to 
connect with their main line, or may unite with 

any other incorporated telegraph company 
27 2. This actshall take effect immediat ly 
STATE OF NEw YOorK, 
OrFrICKE OF THE SECRETARY OF STATI 

| have compared the preceding with the original 
law on file in this office, and do hereby certify 
that the same is a correct transcript therefrom 
and of the whole of said original law. 

Given under my hand and seal of office, at the 
city of Albany, this tenth day of December, in the 
year one thousand eight hundred and sixty-eight 

[L. S. of the Court. ] 

D. WILLERS, Jr., 


Dep. Ne Cre lary of Slate ; 


An act toamend an act entitied “An act to pro 
vide for the incorporation and regulation of 
telegraph companies,” passed April 12,,1548 
Passed June 29, 1853. 


The people of the State of New York, repre- 
sented In senate and assembly, do enact as fol- 
lows: 


ae a, le 
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1. Any number of persons may associate for 
the purpose of owning or constructing, using, 
and maintaining a line or lines of electric tele- 
graph, whether wholly within or partly beyond 
the limits of this State, or for the purpose of own- 
ing any interest in any such line or lines 
of electric telegraph,or any grants therefor, 
upon such terms and conditions and sub- 
ject to the habilities prescribed in the act passed 
April 12, i548, entitled “An act to provide for the 
Incorporation and regulation ol telegraph COTD }ia- 
And such association shall, upon comply- 
ing with the provisions of the said act, become a 
body corporate, and shall have the powers and be 
subject to the provisions in the said act and in 
tle several acts amending the same contained not 
inconsistent herewith. And any telegraph com- 
pany now owning or using any telegraph line 
either wholly or partly within this State may be- 
COMIC a body corporate and entitled LO the benefit 
of the provisions herein contained on filing in the 
otlice of the secretary of state a certificate of eh 
resolution adopted by a majority of its board of 
airectors to organize under this act: which said 
certificate shall contain the specifications required 
by the said Ie cited act, and shall be proved OF AC- 
knowledged and recorded in the manner therein 
preseri bed. 

y 4 Such association Is authorized to erect and 
construet,from time to time, the necessary fixtures 
for such lines of telegraph upon, Over, OF under 
any of the publie roads, streets, and highways 
and through, across, or under any of the waters 
within the limits of this State, subject to the re- 
strictions in the said recited act contained, and 
also to erect and construct fixtures upon, 
through, Or OVer any other land, subject to the 
right of the owner or owners thereof to full com- 
pr nsation for the Same, And if any such 
ussoclation cannot agree with the owner or 
or used by such 


a 


528 


nies.” 


such 


129 

owners of any land taken 
association for the compensation to be paid there- 
for if shall and may be law ful for such associa- 
tion or such owner or owners to apply to the 
county court of the county in which such lands 
are by petition, stating the facts in relation thereto; 
and after the expiration of twenty-one days from 
the filing of such petition and notice thereof 
given to such association the owner 
owners of such land, as the Case May be, it shall 
be the duty of the said court to appoint five dis- 
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interested persons to make a just and equitable 
assessment and appraisal in the manner directed 
by the said recited act of the loss or damage, if 
any, which may have been or is likely to be sus- 
tained, by the owner or owners of such land taken 
or used as aforesaid while such lands shall have 
been or shall continue to be used as aforesaid ; - 
and such assessment and appraisal shall deter- 
mine the annual rent or compensation to be paid 
by such association for such use, or in lieu thereof 7 
asum in gross as the compensation for allowing 
the fixtures belonging to such association per- 
manently to continue and the same to be repaired, 
improved, and renewed or removed from time to 
time as such association may require. 
within thinStace "“* 3. Every such company owning or using a line 
of electric telegraph partly within and partly be- 
yond the limits of this State shall render to the 
proper officer a true report of the cost to such 
company of their works within this State, and the 
we OF oir hden«s stock of such company in amount equal to such 
be taxed. cost, or the dividends thereof, shall be sub- 
530 ject to taxation in the same manner and at 
the same rate as the stock or dividends of 
other companies incorporated by ‘the laws of this a 
State are subject. 
neyiability of stock- 4. The liability of any’share or stock holder in 
any company authorized under this act as pro- 
vided for in the act of which this is an amend- " 
ment shall only apply to the amount due by any 
such share or stock holder in such company and : 
unpaid on or for any such share or stock. | 


AI a es 


STATE OF NEw YORK, | 
OFFICE OF THE SECRETARY OF STATE. | 
[ have compared the preceding with the origi- 
nal law on file in this office, and do hereby cer- 
tify that the same is a correct transcript therefrom 
and of the whole of the original law. | 
| Given under my hand and seal of office,at the | | 
city of Albany, this tenth day of December, in ~» 
the year one thousand eight hundred and sixty- 
eight. ‘ 
[L. 8. of the Court. ] 


D. WILLERS, Jr., 
Dep. Secretar y of State. 
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031 Certificate of a resolution adopted under “**tifieate. 
and by virtue of an act of the Legisla- 
ture of the State of New York entitled “An act 
to amend an act entitled ‘An act to provide for 
the incorporation and regulation of telegraph 
companies,” being chapter 471 of the laws of 
. ° 1853, by a majority of the board of directors of 
the New York and Mississippi Valley Printing 
Telegraph Company, an association owning and 
; using a telegraph line partly within this State. 


At a meeting of the board of directors of the 
New York and Mississippi Valley Pri:.ting Tele- 
graph Company, duly convened, held at the office 
of the secretary of said company, in the city of 
Rochester, in the State of New York, on the 
twentieth day of January, 1854— 

Resolved by this board, That the New York and ,,,, ce*clution to organize 
Mississippi Valley Printing Telegraph Company, 
now owning and using, and having owned and 
used on the 29th day of June, 1853, and long 
prior thereto and ever since, a line of wires of 
telegraph or a telegraph line partly within the 
State of New York and partly within the States 
of Pennsylvania, Ohio, and Kentucky—that is to 
say, from a point in the city of Buffalo, in the 
State of New York, to the city of Louisville, in 
the State of Kentucky—passing through Dun- 

. “ees kirk, in the State of New York; through Erie, in 
the State of Pennsylvania; through Cleveland, 
Columbus, Dayton, and Cincinnati, in the State 
of Ohio; through Covington, Georgetown, and 
Frankfort, in the State of Kentucky, to the city 
| of Louisville aforesaid (and to include a 
| 532 branch circuit to Lexington, in the State 

of Kentucky, to be completed), shall or- 
ganize under the act of the Legislature of the 
State of New York, passed June 29, 1853, entitled 
“An act to amend an act entitled ‘An act to pro- 
vide for the incorporation and regulation of tele- 
graph companies, passed April 12, 1848,” in order 
at that the said company may become a body corpo- 
rate and be entitled to the benefit of the provis- 
ions in the said amendatory act contained, on fil- 
ing in the office of the secretary of state a certifi- 
cate of a resolution adopted by a majority of this 
board of directors to organize under the said last- 
mentioned act. 

And thereupon be it further resolved as follows: 

First. That the name assumed to distinguish ,,The name of the com 
the said company, and to be used in its dealings — 


The general route. 


Capital stock 


List of shareho! 
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and by which it may sue and be sued, Is to be and 
is “The New York and Mississippi Valley Print- 
ing Telegraph Company.” 

Second. That the general route of the said line 
of telegraph is from a point in the city of Buffalo, 
in the Stute of New York, to the city of Loulis- 
ville, in the State of Kentucky, passing through 
Dunkirk, in the State of New York; through 
Erie, in the State of Pennsylvania; through 
Cleveland, Columbus, Dayton, and Cincinnaty, ae 
the State of Ohio, and through Covington, George- 
town, and Frankfort, in the State of Kentucky, 
to the city of Louisville aforesaid (including a 
branch circuit to Lexington, in the last-mentioned 
State), which several places above ‘mentioned 
are indicated as the points to be connected 

thereby. 
Doo Third. That the capital stock of said 
company is to be and is one hundred and 
seventy thousand dollars, divided into seveltlech 
hundred shares of one hundred dollars each 
share. 

Fourth. That the following list exhibits the 
names and residences of the shareholders of the 
capital stock aforesaid and the number of shares 
held by each of them, respectively : 


Names of shareholders Resi , 

i New Haven, Conn 1] 
A. Arnold — — - ‘ : } 
William Alling —. sala .- mochester, N. ¥. .-- : A) 
I TI oii as einen . 64 Ly 
Isane Butts io anade } 
William Butlam , Strattord, Cons cuits 1] 
G. W. Burbank ita, eee a. a ; ae. le 
(. G. Brinsmade . . st . : | 
James Chappell , _ ss AL 
Freeman Clarke....... ..- ae Seda i 
Dows & Carey...--- ------New York city ~~) 
Fr. M. Edson ...- _------ flushing, New York i} 
3. RB. Biweedd . ..co occas occ MOCHGster. N.Y. : 2) 
A. Gardiner... .~. a ve ‘wt re 
7 Skaneat N. } ” 
Cam. Livingston me New York city... .- 1] 
G. H. Mumford .---- Rochester, N. Y..... 75 
J. Medbery ties . i 

‘= A New York city v4 

634 H.S8. Potter ........Rochester, N. ¥Y.....-. 125 
WwW. H. Perkins... ‘4 i 

J. B.. Richards — New York citv Ht) 
Oe “ oe ae 
i, ra i as _. Rochester, N. Y. : ' I 
I wi cctninieetaie stein: meena v4 | 7h 
a : oe 114 
a eae Ranetcds yy 
J. B. Stillson os caleiiiaininda ial v4 aE 


i re ee ce Oe 
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THE 


The remaining 258 shares is to be issued to 
Isaac Butts on the pavinent of $1,200 to this com- 
pany, and «sto be delivered to him on his pro- 
curing a release from the contractors for construct- 
ing the line and from persons claiming under 
them by .assignment or by guaranteeing, with 
satisfactory oh CUPILY, the suid te rf graph COMLPany 
against all — from said contractors and those 
claiming under them or aforesaid, or by any other 
mmaaenier: Siem which such claim should be effeetu 
ly barred. 

lifth. That the ~ directors of the said 
company and all the officers thereof shall remain 
and eontinue to act as “i directors and oflicers 


of the new COMpPany Orgy WniZed under this resolu- 
tion until others are duly elected or appointed in 
heir places, respectively 
Sixt ly. Th: il suid er sh ill and doth CoOlil- 


mechnce asa body COPPOr: it Ares Lwe ntieth day of 
January, 1854, and shall terminate on the first 
day of April, one thousand Liitie hundred and 
fifty-one. | 
ow And be it further resolved, That the 
above resolutions hav ng been adopted Ly 
a majority of the said board of directors, a certifi- 
cate thereof in due form shall be proved or ae- 
knowledged and fil d ane res orded, according LO 
the requirements of the said act passed June 29, 
LSos. entitled “An act to amend an act entitled 
‘An act to provide for the incorporation and reg- 
ulation of telegraph COMM pitiless passed April is. 
ToT 

This. certifies that the foregoing are true and 
correct cop ies of resolutions passed and adopted 
by a majority of the board of directors of the New 
York and Mississippi Valley Printing Telegraph 
( ompany at a mecting held at the othee of the 
secret iry of thie said COTMPAN the twe ntieth day 
of January, LSo-4. 

In witness whereof the president and secretary 
of said company have hereunto subseribed their 
names and caused the sea | of Lilt said Company 
to be hereunto aflixed the day and year last abov 
written 

HENRY S. POTTER, President 
ISAAC R. ELWOOD, See’y 


We. the undersigned, by ne a majority of all the 
directors of the aforesaid New York and Mississippi 
Valley Printing Telegraph Printing ( ‘ompany, do 
certify that at a meeting of the said board, duly 
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convened, held at the office of the secretary of 
the said company, in the city of Rochester, on 

the twentieth day of January, 1854, the 
1g resolutions were adopted by il 


~ 6D P ° . . 
ob lorevolt 


majority of the aforesaid board of direct- 


ors, and that the above specifications in said reso- 


lutions contained—that is— 

lL. Of the name assumed to distinguish the com- 
pany and to be used in its dealings, and by which 
it may sue and be sued: 

2. Of the general routes of the telegraph line 
owned and used by said company, designating 
the points to be connected : 
o>. Of the capital stock of said company, and of 
the number of shares into which such stock is and 
shall be divided; 

1. Of the names and places of residence of the 
shareholders and the number of shares held by 
each of them, respectively ; and 

5. Of the period at which said company shall 
commence and terminate— 

Are in all respects full, true, and correct. 

In witness whereof we have, pursuant to the 
statute in such CUuse made and provided, made 
this certificate under our hands and seals, at the 
CILY of Rochester, in the county of Monroe and 
State of New York, this twentieth day oft January, 
in the year of our Lord one thousand eight hun- 
dred and fifty-four. 


HENRY S. POTTER. [t. s.] 
ISAAC R. ELWOOD.  [L. s.] 
ih. CLARKE. L. S. 
HIRAM SIBLEY. L. 8 
ISAAC BUTTS. LS 
W. H. CHENEY. ie 
J. MEDBERY. L. 8 
J. B. STILLSON. a & 
E. B. WILLIS. it. 8. ] 
WM. ALLING rh. 


CITY oO} itn MESTER, mn Monroe County " 


V 


On the twentieth day of January, 1854, person- 
ally, before me, the subseriber, appeared Henry 
S. Potter, Isaac R. Elwood, Freeman Clarke, 
Hliram Sibley, Isaac Butts, William H. Cheney, 
Jost phi Medbery, Jerome b. Stillson, Edward P. 
Willis, and William Alling, known to me to be 
the persons described in and who executed the 
foregoing certificate, and severally, each for him- 
self, acknowledged that he executed the said cer- 
tificate for the purposes therein mentioned, and 


a ae 
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the sald Henry S. Potter also acknowledged that 
he executed the foregoing official certifieate as 
and being president of the New York and Missis- 
sipp! Valley Printing Telegraph Company, and 
the sala Isaac h. Klwood icknowledged that he 
executed the said last-mentioned certificate as and 
ir Ing the secretary of the said COTM pany, 

DAN’L B. BEACH, 

(ommisr of De ds for said City 


Monrnor County, 
CLERK'S Orrice, Rociester, 
certify that Dan’l ik Beach, sq , Was al the 
date of the certificate of prootl or acknowledge- 
ment of the annexed instrument in writing 
DOs a commissioner of deeds for the city of 
Rochester, in said county, duly authorized 
to take the same; that [ am well acquainted with 
his handwriting and verily believe that the sig- 
nature to said certrficate is genuine, and that the 
annexed instrument is executed and acknowledged 
according to the laws of this Stat 
In testimony whereof I have hereunto set my 
hand and aftixed the seal of said eounty this 7th 
day of Keb.. A. 1) L854. 
1G. od W. bb. WILLIAMS, Cler/ 


STATE OF New Yor« 
Cdthes ot thre Secre lary of Mate. } 


ng with the certifi- 
cate of Incorporation and organization under the 
act of June 29, 1853, of the New York and Missis- 
sippl Valley Printing Telegraph Company, with 
the acknowledgement thre reto anne xed, filed in) 
this othee on the twenty-first day of February, 
1854, and hereby certify the same to be a correct 
ranscript there from and of thie whole of said CCT- 
tificate 

Witness ny hand and seal of office of the see- 
retary of state, at the city of Albany, this 10th day 
of December, ene thousand eight hundred and 
sixty-eight. 

[h. s.] D. WILLERS, Jr., 

Dy p. secre lary of State. 


| have compared the precedis 
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— 
039 An act to amend an act passed April 
twelfth, eighteen hundred and _ forty- 
eight, to provide for the incorporation and regu- 
lation of telegraph compantes. Passed April 
19th, [So0. 
The people of the State of New York, repre- 
sented 1 senate and assembly, do enact as fol- . 
lows: 
7 ager wee otal ead 1. The eleventh section of the act passed April - 


twelve, elghteen hundred and forty- lo lit, to pro- 
vide for the Incorporation ana regulation of tele- 
graph companies is amended so as to read as fol- 
lows: 
oS Gane wea 11. It shall be the duty of the owner or the as- 
th \ are reocived uy sociation OWNS any telegraph line doing busi- 
1 = tm scribed by Ness Within this State to receive dispatehes from 
and for other tel graph lines and associations and 
from and for any individual, and on payment of 
their usual charges for individuals for transmit- 
ting dispatches, as established by the rules ani 
regulations of such telegraph line, to transmit the 
same with Impartiality and good faith, under the 
penalty of one hundred dollars for eCVCry neglect 
or refusal so to do, to be recovered with costs of 
suit in the name and for the benefit of the person 
or persons sending or desiring to send such dis- 
Provided, | That” one natch: Provided, That nothing contained in this 
‘receive and transmit section shall be construed to require any tele- : ¢ 


‘ipecition company. graph company or association to receive and 
transmit dispatches from or Tol any other COll- 
pany or association owning a line of telegraph 

parallel with or doing business in comys 
odd tition with the line over which the dis 
pateh Is required LO be Sent. 
Z This act shall take etlect Immediately, 


STATE OF New YorK, 
Orrick OF THE SECRETARY OF STATI 

[| have compared the preceding with the origi- 
nal law on file in this othice, and do hereby Ceruly 
that the same is a correct transcript therefrom 
and of the whole of said original law. 

Given under my hand and seal of office, at the 
city of Albany, this tenth day of December, i1 
the year one thousand eight hundred and sixty- 
eleht. 

Ih. 8. DD. WILLERS, Jr.., 
Dep. Secretary of State. 


THE 
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An act to change the name of the New Yoi« and 
Mississippi Valley Printing Telegraph Com- 

pany, passed April 4th, 1856 
The people of the State of New York, repre- 
sented in senate and assembly, do enact as fol- 

lows: : 
” l. The name of “ The New York and Missis- Name of 
sippt Valley Printing Telegraph Company,” a Mississippi \ 
- body corporate organized under the general laws shenged 
of this State, 1s lye reby hang d to “ The Western same: a 
Union Telegraph Company,” and the said 
O41 company shall have the right to continue 
to hold and manage the property and affairs 
of the said telegraph company as a corporation 
by or under the name and St le of “ The Western 
Union Telegraph Company,” but nothing here- 


pending in favor of or against said company : 
and in case any action shall be hereafter com- 
menced against the said company, in this State or 
elsewhere, by any person or pariy not knowing 
the change of the corporate name of said com- 
pany it shall not be authorized to plead a mis- “a 
nomer, but shall answer or plead to the merits of former name 
the action, stating in such answer the true name of name 
of said corporation, and such action shall proces le 
against it in either name according to the practice 
of the court In which such action shall be pend- 
ing, and any judgment recovered therein shall 
be is valid as if the acti nhad been commenced 
and conducted against the said company by its 
true name. 
2. ‘This act shall take effeet imme diately. 


No 


; 


STATE OF New YorK., 
OFFICE OF THE SECRETARY OF STATE. 


| have compared the preceding with the orig- 

Pal law on file in this offic and do hereby cer- 

ify that the same is a correct transcript therefrom 

and of the whole of said original law. 

Given under ny hand and seal of otlice, at 
the city of Albany, this — day of —, 

he 42 in the year one thousand eight hundred 

and sixty-. 
ri. i D. WILLERS, Jr., 


Dh p Vi es lary of State ; 
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May construct or lease, 


An act further to amend the act entitled “An act 
to provide for the incorporation and regulation 
of telegraph companies,” passed April 12th, 
1848. Passed April 22nd, 1862, three-fifths 
being present. 


The people of the State of New York, repre- 
sented in senate and assembly, do enact as fol- 
lows: 

Section 1. Any telegraph company which is 
duly incorporated under and in pursuance of the 
act entitled “An act to provide for the incorpora- 
tion and regulation of telegraph companies,” 
passed April twelfth, eighteen hundred and forty- 
eight, may construct, own, use, and maintain any 
line or lines of electric telegraph not deseribed in 
their original certiticate of organization whether 
wholly within or wholly or partly beyond the 
limits of this State, and may join with any other 
corporation or association. in constructing, leas- 
Ing, owning, using, or maintaining such line or 
lines, and may own and hold any interest in such 
line or lines, and may become lessees of any such 
line or lines upon the terms and conditions and 
subject to the liabilities prescribed in said act, so 
far as such provisions are applicable. to the con- 
struction, using, maintaining, owning, or holding 

of telegraph lines, or any interest therein, 
O43 pursuant to the provisions of this act. 

2. In case any company incorporated as 
before mentioned shall become the owners or les- 
sees of or engage in the construction, use, or main- 
tenance of any line or lines of electric telegraph 
not described in their original certificate of organ- 
ization,or shall join with any other corporation or 
association in leasing, constructing, owning, using, 
or maintaining any such line or lines, or shall 
own or hold any interest in such line or lines, or 
shall become lessees of any such line or lines, such 
company, within one year after constructing or 
becoming such owners or lessees, or after joining 
with any other corporation or association in such 
construction, leasing, or ownership, or after ac- 
quiring any other interest in such line or lines, 
shall file in the office of the secretary of state of 
this State a certificate describing the general route 
of such line or lines, designating fhe extreme 
points connected thereby, as provided In section 
two of the act hereby amended, which certificate 
shall be executed by at least two-thirds of the 
directors of such corporation, under their hands 
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and seals, and shall be acknowledged by them as 
prescribed in subdivision five of the second sec- 
lion above mentioned. 
> AUY teltviajy  Cormneny incorporated as 
The ntioned in the rst Se ('on ol this act Winicis. 
oi pian’ thre. PVISSTID EY ¢ { thisact.shall have purchased, 
constructed, or leased, or shail bave joined with 
cht \ other COrporavion Or association Mm the pur- 
chase, construction, or leasing, or shall have be- 
come the owner or holder of any Interest 
od in any line or lines of telegraph not de- 
scribed in their original certificate of organ- 
IZALION Pay, within Ohe Vour aiter the puissilye of 
this act. Inake and file Iti thie otlice of the SECre- 
tary of state such certificate as is provided in the 
second section of this act, and, upon the filing of 
such certificate, their acts, if otherwise within the 
provisions of this statute, shall be as valid and 
f flectual iis if done after the Passip of this act, 
saving all existing rights of other persons. 
tL. This act shall take effect immediately. 


STATE OF New YORK, 
OrrICE OF THE SECRETARY OF STATE. 

[ have compared the preceding with the origi- 
nal law on file in this office, and do hereby certify 
that the same Is a correct transeript therefrom 
and of the whole of said original law. 

Giiven under ny hand and seal of office, at the 
city of Albany, this tenth day of December, in 
the year one thousand eight hundred and sixty- 
elelt. 

[L. s.] D. WILLERS, Jr., 
Dep. Secretary of State. 


DAG CoMPLAINANT’S Exnipit G H. 
Liber V 1, p. 440. 


This indenture, made this 30th day of April, in the year eighteen 
hundred and forty-nine, between Amos Kendall, as attorney-in- 
fact for Samuel F. B. Morse and Alfred Nail, of the first part, 
and the Western Telegraph Company, of the second part. 


Whi reas there were heretofore eranted by the United States to the 
said Samuel I. B. Morse letters patent for the magnetic telegraph, 
now generally known and used as Morse’s telegraph; and whereas 
the said Samuel I. Bb. Morse subsequently assigned portions of his 
interest in the said letters patent to Alfred Nail and Leonard D. 
Gale: and whereas the said Morse, Gale, and Nall subsequently, by 
letters of attorney recorded among the transfers of patent rights in 
the records of the Patent Office at Washington on the twentieth day 


Le 
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of October, in the year eighteen hundred and forty-seven, in Liber 
M, pages 161 and 163, constituted and appointed the said Amos 
Kendall their true and lawful attorney for them and in their behalf 
to make agreements and contracts for the sale of rights under the 
said letters patent, with full authority to convey the same by all 
proper and binding instruments in the law, and the said Gale having 
since resold and conveyed his interest in said letters patent to the 
said Samuel F. B. Morse; and whereas the said Western Telegraph 
Company are desirous to obtain in due form the privilege of said 

letters patent for lines of telegraph belonging to them between 
547 Baltimore and Wheeling, with a branch therefrom te Wash- 

ington city and a branch from Brownsville to the city of 
Pittsburgh: 

Now, this indenture witnesseth: That the said Amos Kendall, agent 
as aforesaid, for and in consideration of the sum of thirty-six thou- 
sand two hundred dollars paid to him in the stock certificates of the 
said Western Telegraph Company, hath, as far as he possesses legal 
authority by virtue of the power of attorney aforesaid, or otherwise, 
granted, assigned, and conveyed to the said Western ‘Telegraph 
Company the full and exclusive right to use the invention of said 
Morse, secured by letters patent as aforesaid, on the said lines fron 
Baltimore to Wheeling, with branches to Washington and Pitts- 
burgh, respectively, for and during the rest, residue, and remainder 
of the time yet to come and unexpired in the said letters, with the 
benefit of any extensions and renewals thereof, with all improve- 
ments and auxiliaries thereto that nay ab any time hereafter be 
made by the said patentee, it being understood that the right hereby 
granted is to be for one wire only, and that the said company shall 
not use the said patent right on a second or more wires without the 
assent of the patentees first had and obtained. 


In testimony whereof the said Amos Kendall, as agent as afore wae 


suid, hath hereto set his hand and seal on the day and vear first 
above written. 
AMOS KENDALL. [L. s.] 


Signed, sealed, W delivers d in the presence of— 
WILLIAM LINTON. 
GEO. WOOD. 


Rec'd Srd & recorded May 7, 1849. Ex’d: C.F. E. L. L., 3 


548 DEPARTMENT OF THE INTERIOR. 
Unirep Sratres Parent Orvice 
To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed Is a true COPY from the records 
of this office of an instrument of writing executed April 30, 1849, 
and recorded in Liber V 1, page 140. Said record has been care- 
fully compared with the original and is a correct transeript thereof 

In testimony whereof a I. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this third day 
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of January, in the year of our Lord one thousand eight hundred 
and elghty-three, and of the Indep ndence of the United States the 
one hundred and seventh. 


[ SEAL. | bE. M. MARBLE, 


Commissioner 


5AY Exuibir KL. 

Know all men by these presents that in consideration of nine thou- 
sand dollars pari iti the stock certificates of the West rh Telegraph 
Company by said company, the receipt whereof I do hereby ae- 
knowl dye, and in consideration of the reservation of all claims Upot 
Amos Kendall and his principals, | hereby transfer, convey, and 
make over to sald COMMpany all ry right and interest in the te le- 
vraph prea nts issued to Samuel I 1} Morse, so far as the use of the 
SUtTLIC ana ol all ‘ights under tlie fb are hecessary to eaid COM Ppany 
upon the routes extending from Baltimore and Washington to 
Wheeling and Pittsburgh as the same has been constructed aid is 
now owned by said COT pany ; but the meaning hereof Is that 
nothing herein contained shall be construed to conflict with any 
previous grant made to any other company or parties for the use of 
said patents to any points or plan es connected by the routes herein 
first deseri bed above. and sid Smith reserves all lecul rights LO 
claim and recover of said Kendall such further consideration for 
this convevance as said Kendall's acts and omissions in the premi- 
ses would have secured to the undersigned had these presents never 
been ( xecuted, 

In testimony whereof I have hereunto set my hand and seal this 
twenty-seventh day of February, A. D. 1804. 

FRANCIS O. J. SMITH. [sea.] 

Witness ° 

WM. H. COLE. 


Rec'd & recorded Oct. 6th, 1855 Era: me. mem. J. Ac W. 


50 DEPARTMENT OF THE INTERIOR, 
UNrrep Srates PAtTent OFrrice 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed February 27, 1854, 
and recorded in Liber S 3, page 500. Said record has been carefully 
compared with the original, and is a correct transcript thereof. 

In testimony whereof a 2 Ml. \Mlarble. Con missioner of Pate nts, 
have caused the seal of the Patent Office to be affixed this third day 
of January, in the year of our Lord one thousand eight hundred 
and eighty-three, and of the Ind a ndence of the United States the 
one hundred and seventh 

[SEAL. | EK. M. MARBLE, 


(ommissioner. 
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oul Exuipir O P. 
Liber - 4 }). Dede). 


W hereas by the assignments of the patent right of the magnetic 
telegraph to the Western Telegraph Company, dated 50 April, 1549, 
and recorded 7th May, 1849, in Liber V 1, page 440, of transfers of 
patent rights, from Baltimore to Wheeling, with branches to Wash- 
ington and Pittsburgh, it was provided that the said company should 
not use more than one wire without the consent of the patentees : 

Now, therefore, these are to witness that for and in consideration 
of the benefit to accrue to the patentees by reason of the within 
contract between the said company and the Baltimore and Ohio 
Railroad Company the said patentees hereby give their assent to 
the use of the second wire by the said company in the manner and 
to the extent provided for in and by the within contract, and they 
accordingly do hereby agree LO the provisions of the within contract 
n respect to the said second wire to be put up and used by the said 
railroad COMM pany, 

As witness our hands and seals this seventeenth day of Septem ber, 
in the year one thousand eight hundred and fifty-five. 

SAM’L F. B. MORSE. [seat] 
ALFRED VAIL. SEAL. | 
By their attorney, AMOS KENDALL. 


‘ 


Signed, sealed, and delivered in the presence of— 
WILLIAM STICKNEY 
fe. IL. STICKNE 


552 Strate or MARYLAND, | mn. _. 
City of Baltimore, fo wit: 
Be it remembered, and it is hereby certified, that on this first day 
of October, 11) the year eighteen hundred and fifty-five, before the 
subseriber, cl justice of the Peace of the State and city aforesaid, per- 
sonally appeared Lewis Andauns and Joshua J. Atkinson, who, I 
am satisfied from my own knowledge, are the persons named as 
attorneys in the foregoing articles of agreement, and Seve rally iic- 
knowl dged the same to be the aet and deed of their respective COll- 
stituents. 


[ SEAL. | WM. M. BRICE. 
at ed W recorded Uct. 6, Lado. lex’d: M. Meck. J. A. W. 


DePARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all py rsons to who these prese nis shall cote, Greeting ; 
This is to « rtify that the annexed is atrue COpPy from the reeord: 
of this office of an instrument of writing executed September 17, 


1855, and recorded tn Liber 8S 3, page 355. Said record has been 
earefully compared with the original and is a correct transcript 
thereof. 


| 
| 


en —_ 
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In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be atlhixed this 
003 third day of January, in the year of our Lord one thousand 
eight hundred and ‘ iglity thre : and of the lnade pendence of 
the United States the one hundred and seventh 
[SEAL. | Ek. M. MARBLE, 


f omy issione) 


Ws ste ri Union Ti li graph Cn. of Baltimore f Wy & rtite ale of Lin OT - 
poraeeon 
[15-ct. U.S. stamp, marked C. J. M. G., Ap'l 27, 1872. ] 


| It Is hereby certified and mad known that we. Charles J \] 
Gwinn, Archibald Wilson, Junior, and Samuel Maccubbin, being 
citizens of the State of Maryland, and we, William Orton and 
George H. Mumford, being citizens of the city of New York and of 
the slate of New York, ana all oO! which said persons ure eitizens 
of the United States, desirous to form a corporation for the con- 
structing, owning, and Op rating telegraph lines in the State of 
Maryland, have for that purpose associated ourselves together in 
accordance with the provisions of the laws of the State of Mary- 
land 

2. We do further certify that the name of the corporation which 
we do hereby propose to form is the Western Union Telegraph 
Company of Baltimore City. 

3. That the purpose for which the incorporation of the under- 

signed into a body corporate is formed is the construction, 
\04 owning, and operating telegraph lines in the State of Mary- 

land. The said corporation is to exist for thirty-nine years 
and six months from the period of the recording of this certificate, 
and the said corporation ls formed under the articles, conditions, 
and provisions prescribed bv the laws of the State of Maryland ior 
the regulation of corporations of like character. 

!. That the operations of the said corporation are to be carried 
on in the city of Baltimore, and in every town of the State of Mary- 
land, and at every railroad station in the State of Marvland, and 
along all the roads and highways of said State, and the principal 
office of the said corporation will be located in the city of Baltimore. 

5. That the amount of the capital stock of the said corporation 
will be sixty thousand dollars. 

{). That the sald amount of the capital stock will be divided Inte 
six hundred shares, and that the par value of each share will be one 
hundred dollars 

if That the directors of the sald Conipany shall] be the said ( ‘harles 
J. M. Gwinn. Archibald Wilson, Junior, and Samuel Maececubbin. of 
Baltimore city, of the State of Maryland, and William Orton and 
(,eorge HH. Mumford, of the CIL\ of New York, which said five 
directors shall manage the concerns of the said corporation for the 
first year. 
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In witness whereof we have hereunto set our hands and seals this 
twenty-sixth day of April, in the year eighteen hundred and sev- 
Chly-two. 


DOO CHARLES J. M. GWINN.  [SEAL.] 
SAM. MACCUBBIN. SEAL. | 
ARCH’D WILSON, Jr. SEAL. | 
WILLIAM ORTON. SEAL. | 
GEO. H. MUMFORD. PSEAL. | 


Signed ana seal (| by (‘harles a. \l (7winnh, Archibald Wilson, .Jr.. 
and Samuel Maceubbin in the presence of— 


GEO. McCAPRRAY., 


Signed and sealed by William Orton and George H. Mumford in 
the presence i —_ 


J. W. SCHMULTS 


State oF MaRviasn, gy, pip. 
Baltimore City, 

Refore the subscriber. 2 justice of the peace of the State of Mary- 
land in and for the city of Baltimore, personally appeared, on this 
twenty-seventh dav of April, in the year eighteen hundred and sey- 
enty-two, the within-named Charles J. M. Gwinn, Archibald Wilson, 
Jr.,and Samuel Maccubbin, and acknowledged the foregoing certifi- 
cate to be their respective act and deed. 


GEO. McCAFERAY, J. 2. 


STATE OF MARYLAND. 


| 
: <i lo mil : 
Paltimore f ity, } 


& ET Ore Robinson, being the clerk of thas SUpPTEri court of Bal 
timore city, do hereby certify threat Creorge Met alray, before whom 
the foregoing certificate was acknowledged, was, at the time of taking 
such acknowledgment, a justice of the peace of the State of Maryland 
in and for the city of Baltimore, duly commissioned, sworn, and 
quali tie d to perform the duties of lis sald othice. 

In witness whereof [ have hereunto set my hand and 
996  atlixed hereto the seal of the said superior court of Baltimore 
eity this 27th day of April, in the vear eighteen hundred and 
seventy-two. | 
[lo-et. U.S. S., cancelled. } 
[s. s. | GEO. ROBINSON, 
Clerk of the Sop rior Court of Baltimore City. 


Srare or New York, ae 
City oe Vouk lo wit: 

Before the subscriber, a notary publie of the city and county of 
New York, duly commissioned and qualified, on this twenty-sixth 
day of April, in the year eighteen hundred and seventy-two, sev- 
erally appeared before me William Orton and George Hl. Mumford, 
they being personally known to me to be the persons referred to In 
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the foregoing certificate, and they being citizens of the city of New 
York and State of New York aforesaid, and acknowledged the fore- 
going certificate to be their respective act and deed. 

ln witness whereof J have hereunto subseribed my name and 
affixed my notarial seal of office hereto this twenty-sixth day of 
April, in the year eighteen hundred and seventy-two. 

[s. s.] R. H. ROCHESTER, 
Notary Public. 


|, George W. Dobbin, judge of the superior court of Baltimore 
city, do hereby certify that the foregoing certificate is in conformity 
with the law in such case made and provided. 


ay Witness my hand set hereto this twenty-seventh day of 
April, in the vear eighteen hundred and seventy-two. 
| lo-et. ULS.S. cancelled. | 


j 


GEORGE W. DOBBIN. 


Filed for record April 27th, 1872, at 4} o’clock p.m. Same day 
recorded & examined per— 


GEORGE ROBINSON, Clerk. 


| hereby certify that the foregoing is a true copy taken from Liber 
(x. X.. No Lt, folio Dedede We., one of th charter records of Baltimore 
city. 
In witness whereof I heretoset my hand and affix the seal of the 
superior court of Balto. city on this 16th day of February, S77. 
[SEAL | GEORGE ROBINSON. 


MIARYLAND, set: 


[, George Wm. Brown, chief judge of the supreme bench of Balti- 
more city, assigned toand presiding in the superior court of Baltimore 
city, in the eighth judicial circuit of said State, do certify that the 
foregoing attestation of Creorge Robinson, clerk of the said superior 
court of Baltimore city, is in due form and by the proper officer, 
said George Robinson having been clerk of the superior court of 
Baltimore city on the 16th day of February, A. D. 1877. 

Given under my hand, at the city of Baltimore, this twenty- 
558 eighth day of February, in the year one thousand eight hun- 
dred and eighty-three. 


GEO. WM. BROWN. 


STATE OF MARYLAND, | 


: sect : 
f ily of Baltimore. } 


|, Richard T. Allison. clerk of the superior court of Baltimore 
city, do hereby certify that the Honorable Creorge Wm. Brown, who 
has certified and signed the above attestation, was, at the time of so 
doing, presiding judge of the superior court of Baltimore city, in 
the eighth judicial circuit of the State of Maryland, duly commis- 
sioned and qualified, and that to ail acts done by him in that 
capacity full faith and credit are due and ought to be given, and 
that his signature thereto is genuine. 


¢)* “>. oen 
ei Pe. De DG 
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In testimony whereof I hereunto subscribe my name and afhix 
the seal of the superior court of Baltimore city on this twenty-eighth 
day of February, A. D. 1883. 

[SEAL. | RICHARD T. ALLISON, 
Clerk of the Supervor Court of Baltimore City. 


It is agreed that this exhibit, to which a certificate of proof under 
the act of Congress has been added sinee the filing thereof, shall be 
admitted in evidence In the same manner as if sacl certificate had 
been added before said paper was filed with the examiner. 

eb. 28th, 1885. 

C. J. M. GWINN, 
Sol for Compl t 
WM. F. FRICK, 
hor Def't. 
559 eximibir Q. 


The Western Union Tel. Co. Lease to the Western Union Tel. Co of 


Baltimore City. 
[2 $10, 1 $5, U.S. S., marked W. O., April 20, 1872 
The Western Union Telegraph Company doth by this lease, dated 
on the twenty-ninth day of April, in the year eighteen hundred and 


seventy-two, lease unto “ The Western Union Telegraph Company of 


Baltimore City ” all the lines, ways, fixtures, property, and casements 


of the said Western Union Telegraph Company within the State of 


Maryland, for two years accounting from the date of these presents, 


al and for the yearly rent of ten thousand dollars, pavable half 


yearly on the twenty-ninth day of October and on the twenty-eighth 
day of April in each vear during the continuance of this lease. 

In witness whereof the president of the said The Western Union 
Telegraph Company, the lessor aforesaid, has hereunto set his hand 
and caused the corporate seal of his COMMpany to be hereto affixed 
on the day and vear first above mentioned. 


[SEAI | WILLIAM ORTON, President. 


Signed, sealed, and delivered in the presence of— 


J. W. SCHMUTTS. 


HOO Reed for record May 7th. at 12} o'clock }). WM. : SAMC dav 
recorded and examined. 


Per GEO. ROBINSON. Cleri. 


hereby certify that the foregoing Isa true COpy taken from Liber 
G. R., No. 560, folio 188, &e., one of the land records of Baltimore 
city. | 

[In witness whereof l hereto Sel my hand and atlix the seal of the 
superior court of Baltimore city, this 14th day of December, A. D 
1SS2. 


[SEAL.J RICHARD T. ALLISON, Clerk. 


MARYLAND, set : 


I, George William Brown, chief judge of the supreme bench of 
Baltimore city, assigned to and presiding in the superior court of 
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Baltimore city, in the eighth judicial circuit of said State, do certify 
that the foregoing attestation of Richard T. Allison, clerk of the 
suid superior court of Baltimore city, is in due form and by the 
proper othee 7. 

Given under my hand, at the city of Baltimore, this 14th day of 
December, in the year one thousand eight hundred and eighty- two. 


GEORGE WM. BROWN. 


oO] STATE OF MARYLAND, | 
( ity of Baltimore, } 


[, Richard T. Allison, clerk of the superior court of Baltimore 
CILY, do hereby certify that the Llonorable George William brown, 
who has certified and signed the above attestation, was, at the time 
of so doing, presiding judge of the — ‘rior court of Baltimore city, 
in the eighth judicial circuit of the State of Maryland, duly com- 
missioned ana qualified, and that LO all acts done by him in that 
capacity full faith and credit are due and ought to be riven, and 
that his signature thereto is genuine 

In testimony whereof I hereunto subscribe my name and affix 
the seal Ol E Superior court of Baltimore city, on this lath day of 
Decem be m4 . D. 1882. 

ISEAI RICHARD T. ALLISON, 
Cl ri of thi Superior (ourt of Baltimore City. 


EXHIBIT R, 1, 2. 3. 


UNITED STATES OF AMERICA, 
Wark DEPARTMENT, 
Wasnineton Crry, Dee. 21, 1882. 
ursuant to section SS2 of the Revised Statutes, | hereby 
562 certify that the annexed are true copies of orders filed in this 
1) partment. 

In witness whereof 1 have hereunto set my hand and caused the 
seal of the War Department to be affixed on the day and year first 
above written 

[SEAL | ROBERT T. LINCOLN, 
Necre lary of War. 


. ’ > 
(Jeneral Orders No oes, 


War DerpartTMENT, ADJUTANT GENERAL'S OFFICE, 
WasHINGTON, April 8, 1862 

Colonel Anson Stager, assistant quartermaster, has been appointed 
military superintendent of telegraph lines throughout the United 
states. 

Commanding officers in the military service will, upon the requi- 
sition of Colonel Sti ger or of his assist: Lnits, rive suc h aid as mi ly be 
hecessary in the construction, re }: air, and protection of milits ary tele- 
graph lines, and will furnish to the e mployees connected with those 
lines transportation, rations in kind, fuel, lights, stationery, and 
shelter. such as are allowed to other Government employees. 


22 THE WESTERN UNION TELEGRAPH CO. Vs. 


by order of the secretary of War: 
L. THOMAS, 
Adjutant Cx bie ral 


A NRE at 


Official: , 
Assistant Adjutant General 


563 Spe cial Orders No. 141. o 


Wark DerpartrMentT. ADJUTANT GENERAL'S OFFICE, 
WASHINGTON, June 21, 1862. - & 


(Iextrnet.) 
+ * ; ‘ . 

Lo. The military protection and defense of the Baltimore and 
Ohio railroad east of Cumberland to the city of Baltimore and of 
the railroad between Harper’s Ferry and Winchester ts specially 
assigned to the command of Major General John E. Wool. Officers 
on the line of that road will report'to him. The operating of the 
road of the Winchester and Potomac railroad will remain under the 
direction of Major General N. P. Banks, it being his line of supply 

* ' " ’ ' ‘ 

by order of the Secretary of War: 

[SEAL. | L. THOMAS, 
Adjutant Ge neral, 


Wark DEPARTMENT, wie 
WASHINGTON City, February 25th, 1862. 

Ordered, First. On and after the twenty-sixth day of February, in- 

stant, the President, by virtue of the aet of Congress, takes military 
possession of all the telegraph lines in the United States. 
564 Second. All telegraphic communications in re eard to mill- 
tary operations not expressly authorized by the War Depart- 

ment, the general commanding, or the generals commanding armies 
in the field in the several Departments are absolutely forbidden. 

Third. All newspapers publishing military news, however obtained 
and by whatever medium received, not authorized by the official 
authority mentioned in the preceding paragraph will be excluded 
thereafter from receiving information by telegraph or from trans- 
mitting their papers by railroad. | 

fourth. Ndward S. Sanford is made military supervisor of tele- 
graphic messages throughout the United States. 

Anson Stager is made military superintendent of all telegraph 
lines and offices in the United States. 

hitth. This possession and control of the telegraph lines is not - 
intended to interfere in any respect with the ordinary affairs of the 
companies or with private business. 

By order of the President : 

EDWIN M. STANTON, 


secre tary of War. 


MrmMorAnpuM.—Complainant’s Exhibits Q R, S T, U,V, XY, 
being statements of cash, ete., omitted from the reeord by consent of 
counsel. 


D> 


>» 


i 
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OO DEFENDANT'S Exutipit No. 1. 


“Ata joint necting of the committees of the Western Union Tele- 
graph Company and the Atlantic and Pacific Telegraph Company 
held at the Windsor Hotel, in the city of New York, on the 20th day 
of August, A. D. 18S77—present, Win. H. Vanderbilt, Edwin D. Mor- 
gan, and Augustus Schell,on behalf of the Western Union Telegraph 
Company, and George G. Sampson, Russell Sage, and Sidney Dillon, 
on behalf of the Atlantic and Pacitic Telegraph Company—the fol- 
lowing resolutions were unanimously adopted : 

tesolved, That the said companies auyree each with the other that 
they will from this date pool the re cepts oft thi ir respective On 
panies derived from the business of the transmission of telegraph 
messages, and will upporiiol the gross receipts so received by the 
LWo COnLpAn Tes its follows, tO Wil 

Mighty-seven and one-halt per cent. thereof to the Western Union 
Telegraph Company and LW lve nial one-half pr recent, thie reol to the 
Atlantic and Pacific Telegraph Company; this agreement to con- 
tinue for twenty years. 

Resolved, That the accounts be rendered by each Company to the 
other, and that settlements be made thereof monthly. 

Resolved, That the accounting otlices of each company shall have 

access to the books and accounts of the other. 
OO6 Resolved, That in all construction or extension of lines 
which may be made by either COMMpany atter this date the 
company making the construction or extension is to be allowed 
Interest on the amount expended. Neither company Is to construct 
‘ competing line against ihe other, except such as may be required 
by existing contracts. 

Resolved, That both companies shall at al] times keep their line s 
and apparatus in efficient working condition at their own expense. 

resolved, That Ol} all cy ule stions which nay arise between the partie S 
hereto under this agreement, 1h case they shall not ayvree, the same 
shall be submitted for decision to arbitration, each Collpany Lo select 
Vhe person, the two so selected to choose il third, and the decision 
of the majority shall be binding pon the respective companies 

Resolved, That the respective committees now execute this agree- 
ment on behalf of the COMpantles they represent under the authority 
conferred Upotl this In, ana thi pore sidents of the respective companies 
are hereby dire ected LO Curry the sume into effect. 

(Signed) W. H. VANDERBILT, 
a kk. D. MORGAN, 
AUGUSTUS SCHELL; 
Committee W. U. Tel. Co. 
(Signed) GEORGE G. SAMPSON, 
. SIDNEY DILLON, 
RUSSELL SAGE, 
Committee A. & P. Tel. Lo, 
(Continued. ) 
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Arpantic & Pactric TELEGRAPH COMPANY, 
Ny \V YorkK. (delolhe - ist. IS77 
A. R. Brewer, Esq., secretary Western Union Telegraph Co., New 


1. 


York 


i Ln SIR At mmecelLhyg oO 
amd Pacific Telegraph Company, held this day, the following Wiis 


f the exceutive committee of the Atlanth 


unanimously adopted, viz 

OW In reas the follow be re solution, adopted by the executive COL - 
mittee of the Western Union Telegraph Company at a meeting held 
on the 2ith day of October. Sd, has been received from the seere- 
Lary of that COMPANY, VIZ. 

Resolved. ‘That Win I] Vanderbilt be authorized, Ol} behalf of 
thiis COMMpAany, Lo conclude such arrangements as may be hecessary 
Lo carry fully into effect the agreements heretofore made with the 
Atlantic and Pacific Telegraph Company; and 

Whereas Mr. Geo. G. Sampson, a trustee of the Atlantic aud Pacific 
Telegraph Company, has, on behalf of that company, conferred with 
thre said Win. [Vanderbilt Upon the subject, and reports the decision 
of thr said Wom. if Vanderbilt is follows, VIZ: 

“That the Western Union Telegraph Company shall pay 86.855 
and the Atlantic and Pacific Telegraph Company 1D. LD of the Toss 
operating eX penses of the two companies from and after August 

20th, S77; and 
DOS *“ Whereas the pre sident of this company has since received 
a communication from the said Wm. H. Vanderbilt confirm- 
ine the samy 

“Ttas therefore r solved, That the said decision of Mr. Win. I] 
Vana rbilt be, and the Siinnie Is hereby, ratified and confirmed by 
the executive committee of the Atlantic and Pacifie Telegraph Com- 
pany ; 

rs Resolved, That the secretary be, ana is hereby, instructed Lo 
IVE oflicial notice of this action to the Western Union Telegraph 
‘ OMpany, and Lo re quest, On behalf or this committee, that the reso- 
lutions of the executive committees of both companies confirming 
this basis of division of expenses be attached to the agreement made 
by the joint committee at.the Windsor Hotel, August 20th, 1877, 
together with the reports of the auditors of the two companies 
forming the basis of thi negotiations for division of operating Cx- 
Pechses, 

Very respectfully, 
(Signed) A. B. CHANDLER, Secretary. 
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Kxrtract from Minutes of the eres ulive Commlttee at Meetina Hl ld Ovcto- 


Western Unron TELEGRAPH COMPARY., 
New York, Nov. 7th, 1S77 


The following letter was read to the committe 


OOo To the president and directors of the Western Union Tel- 
egraph Company. 

GENTLEMEN: The undersigned, to whom it was referred with 
power to apportion the eXpehses between your COTLEP MANLY and the 
Atlantic and Pacific Telegraph Company, in order to carry into 
eflect more fully the agreement made between said companies at the 
Windsor Hotel on the 20th day of August last, respectfully reports 
that he has apportioned the sume as follows, to will Kighty-six 
853-100 (S6 853-100) to be borne by the Western Union Telegraph 
Company, and thirteen 143-100 (13 143-100) to be borne by the 
Atlantie and Pacifie Telegraph Company 

All of which is respectfully submitted 

New York, Oct. 3lst, 1877 

(Signed) WM. H. VANDERBILT, 


(ommillee. 


Whereupon it was resolved, That the report of Wm. TH. Vander- 
bilt, Esq., the arbitrator appointed on behalf of this company fer 
the purpose, among other things, of fixing the proportion of joint 
eXpenses of the Western Union and the Atlantic and Pacitie ‘Tele- 
graph Companies which shall be borne by each company, namely, 
St) So3-100 to he borne by the Western lL nion and Io | 1S -100 by the 
Atlantie and Pacitie Company , he, and the Same 1s he re by, approved, 
ratified, and confirmed. 

A correct COPY from the minutes 


(Signed) A: R. BREWER, Sea 
s 
570 New York, Oct. 1st, 1877 


Hon. William Orton, president W. U. Tel. Co., Gen. T. T. 
Eckert, preside nt A. & P. Tel. Co. 

GENTLEMEN: We respectfully report that we have ascertained (as 
shown by the detail d statements annexed) that the expenses of the 
Western Union Telegraph Company for the year ending July 3lst, 
IS7T7, were $6,522.481.76 and the « x penses of the Atlantic & Pacific 
Telegraph Company for the same period and upon the same basis 
(with the exceptions noted below) were $1,011 ,405.74. 

These CX penses include 1n) each case the whole Cost of { quipme nt 
of offices and lines and of supplies issued for consumption. In the 
case of the Western Union Co they do not include anything as rent 
of the portion of its own property which it occupies, and in the case 
of the Atlantic & Pacilie Co. thi Vv do not include anything for salary 
of its president or for law expenses in connection with line exten- 
sion. Included in the expehses of the Atlantie & Pacifie Co. is the 
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cost of gathering press and commercial news, amounting to $30,759.52, 


for which the Western Union Co. has no corresponding expense. 
Yours respectfully, 
(Signed) ‘fm Sig} 8 a4 4 oe 
: Auditor ia U/. Tel. (0 
(Signed) , Eb. T. MACKAY, 
| Auditor A. & P. Tel. Co 


7 | DerENDANTS Exutpir No. 2. 


( Opy. 


Agree ment entered into this nineteenth day of January, ISSI, be- 


tween the Western Union Telegraph Company, of the first part, the 


Atlantie and Pacific ‘Le rf graph ( OMNpany, ot thi ~f eond part, ana 


the American | non ¥ t graph ( ompany, of the third part, Ly 1th’, 


respectively, corporations organ1z dande xisting und ranactot the 
Legislature of the State of New York, passed April 12, 1545, entitled 
“An act to provide for the incorporation and regulation of telegraph 
compan gg and the acts am ndatory thiereof. 


Whereas the companies are, resp ctively, owners of and lessees in 


possession of telegraph lines in the State of New York and others of 


the United States and Territories and in the Dominion of Canada, 


and in operating the Sime, and are desirous LO make il unIOn of 


their respective telegraph systems in the manner authorized and 
permitt d by the laws Ol this State, thre \ do hereby agree as follows: 
# The Western Union ¥ legraph Company agrees to purchase 
from the Ameriean Union Telegraph Company, and does hereby 
purchase, all its telegraph lines and appurtenances thereto existing 
in the United States and the Dominion of Canada, including poles, 
wires, cables, insulators, batteries, telegraph instruments, equipment, 
offices, ottice furniture, leases and real estate, stocks of other com- 
panies, moneys, credits, bonds and other securities, letters 
TY patent, patent rigtits, contracts, leasehold and other interests 
in the lines of other companies, and all and singular its prop- 
erty, rights, privileges, and franchises of every nature whatsoever, 
excepting the franchise to be il corporation . and the said American 
Union Telegraph Company does hereby agree to sell and does se}] 
and convey all its above-mentioned property, rights, privileges, and 
franchise : and interests to the Western Union Telegraph ( ompany 
LO have and to hold the same to the Wi stern lL nion Telegraph Com- 
pany, its successors and assigns, according to the full estate and in- 
terest of the American Union Telegraph Company therein 
2. The Western Union Telegraph Company agrees to purchase 
from the Atlantic and Pacitic Telegraph Company, and does hereby 
purchase, all its tel graph lines and appurte Mminces thereto existing 
in the United States and the Dominion of Canada. Including poles, 
WIT Ss. cable Be insulators. batteri - tel graph Instruments, equipm« ht, 
oflices and oflice furniture, leases, real estate, stocks of other com- 
panes, MOneYVS, credits, bonds and oth r securities, letters parte nt, 
patent rights, contracts, leasehold or other interests in the Linn . of 
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other companies, and all and singular its property, rights, privileges, 
and franchises of every nature whatsoever, excepting the franchise 
to be a corporation ; and the said Atlantie and Pacific Telegraph 
Company does hereby agree to sel] and does sel] and convey all its 
above-mentioned property, rights, privileges, and franchises and in- 
terests to the Western Union Telegraph Company ; to have and to 

hold the same to the Western Union Telegraph Company, 
ie its successors and assigns, according to the full estate and in- 

terest of the Atlantic and Pacifie Telegraph Company therein. 
>. The consideration for the sule and conveyance by said Amert- 
Cull Union Tr legraph Company is one hundred and hity thousand 
shares of the capital stock of the Western Union Telegraph Com- 
pany, of the par value of one hundred dollars each, to be hereafter 
issued nd delivers d is follows: 

The said one hundred and fifty thousand Western Union shares 
shall be delivered LO the Union Trust Company of the City of New 
York, with authority and direction Lo distribute the Sanie 1) Ca* 
change for the shares of the American Union Telegraph Company 
to the amount of one hundred thousand shares and the bonds thereof 
issued under date of July Ist, ISSO. not exceeding in amount the 
full sum of five millions of dollars. The holder ol each share of 
American Union Telegraph Company stock shall be entitled to re- 
celve, upon surrender of the same, one share of Western Union 
Telegraph Company stock, and the holder of every bond of the issue 
above deseribed shall be entitled. Upon the surrender of the sume, to 
shares of the Western Telegraph Company at the rate of par for said 
shares and par for the principal of said bonds. 

The American Union Tel graph Company hereby represents and 
stipulate S that its property here by conveyed shall be at the delivery 
of possession free and clear of all liens and ineumbrances; that its 
braede btedness does not and shall not exceed the five millions of bonds 

above provided for: that its capital stock does not and shall 
O74 not exceed one hundred thousand shares, and that the entire 

amount of its bonds, and not less than twenty-five thousand 
shares of its stock. shall be offered for exchange and exchanged 
within three days after notice that the stock of the Western Union 
Telegraph Company is ready for such exchange. 

t. The consideration for the sale by the Atlantic and Pacific Tel- 
egraph Company is eighty-four thousand shares of the capital stock 
of the Western Union Telegraph Company, of the par value of one 
hundred dollars « ach. to be Issued and delivered to holders of At- 
lantic and Paeifie stock at the rate of eighty-four thousand shares of 
Western Union stock for one hundred and forty thousand shares of 
Atlantie and Pacific stock, of the par value of one hundred dollars 
each. 

The exchange aforesaid shall be made by the Union Trust Com- 
pany of the City of New York, and the Western Union Telegraph 
Company shall deliver to said trust company eighty-four thousand 
shares of its capital stock above described, with authority and direc- 
tion to exchange the same for stock of the Atlantic and Pacific Tel- 


*) ‘pede 
ope do Ded 
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egraph Company at the rate of three shares of Western Union stock 
lor five shares of Atlantie and Pacific stock. 


The shares of the Atlantic and Pacific stock by longing to the 


Western Union Company, being 72,010 shares, shall be delivered 


for exchange in the same manner as othe 4 Atlantie and Pacific 


stock; and the said trust company shall deliver the portion of West- 
ern Union shares due upon exchange of the said Atlantie and 
575 Pacific shares belonging to the Western Union Company 
directly to the holders of the shares of thi present capital 
stock of the Western Union Telegraph Company. 

Claims for fractions of Western Union shares, when united so as 
to constitute a value equal to the par value of three shares, shall bi 
exchanged for five shares of the stock of the Atlantic and Pacific 
Telegraph Company. 

All share s of the American Union and Atlantic and Pacitie Tele : 
graph Companies, after exchange, shall belong and be by the said 
Union Trust Company duly transferred and delivered to the West- 
ern Union Telegraph Company. 

5. The Western Union Telegraph Company shall take such pro- 
ceedings as it may be advised to cause its capital stock to be in- 
creased by an addition to its present outstanding stock of thirty- 
eight millions nine hundred and twenty-six thouvsand five hundred 
and ninety dollars, represented by shares of one hundred dollars 
each, and shall issue and deliver the same to the said Union Trust 
Company for distribution is follows: 

lifteen millions live hundred and twenty-six thousand live hun- 
dred and ninety dollars LO holders Ol its present shares, the Siitnie 
being to represent its investment of earnings in the purchase, con- 
struction, and equipment ot additional lines, wires, and eeneral 
plant since the first day of July, 1866, and the remaining sum of 
twenty-three millions four hundred thousand dollars for the aequi- 
sition of new lines, property, and connections in the manner above 

provided. 
O76 In addition to the new stock above provided to be deliv 
ered to Western Union Company shareholders the amount 
of fifty-eight thousand eight hundred and fifty-five dollars and fifty 
cents, parcel ot the present capital stock ot suid COMPANY owned by 
it and now In its treasury, shall be distributed in like manner to its 
shareholders. 

6. The Western Union Telegraph Company hereby assumes and 
undertakes the performance of all contraets of either of the other 
parties hereto for the construction. operation, or mamtenance ol 
telegraph lines within the United States or the Dominion of Canada, 
or for equipment and material therefor, or the use or purchase of 
real estate within the same for telegraph purposes ; and also a cer- 
tain contract of the American Union Telegraph Company whereby 
said Company dgrees to lease LO the owners of two cables how Ly Ine 
constructed and hereafter to be laid across the Atlantic Ocean e rtain 
wires, chnumerat d in said contract, exclusively for the transmission 
of cable hessages, Upon the terms and conditions defined in. said 
agreement: Provided, That as to any of such contracts which have 


ome 
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been made by elther of said companies In derogation of the rights 
of the Western Union Telegraph Company arising under any con- 
tract or urrangement with the same person or corporation or by 
virtue of any prescription, casement, or user, the Western Union 
Telegraph Company shall only be bound to carry out said contracts 
In the same extent as the American Union Telegraph Company or 
Atlantic and Pacifie Telegraph Company would in good faith have 
been able and legally bound to do if this transfer had not taken 

place, it being expressly stipulated by all parties hereto that 
oi? the right of the Western Union Telegraph Company to dis- 

pute he validity ot said contracts, or any of them, shall 
not be diminished or in ahnyWwise affected hereby. 

And provided further, That the foregoing clause Is not intended 
to include and does not include any contracts heretofore made or 
claimed to have been made by the Atlantic and Pacific Telegraph 
Company, Or any person Or persons on its behalf, with any other 
person or persons or bodies corporate which now are In litigation or 
In respect to which any litigation or adverse claim has arisen, and 
no such contract is assumed by the Western Union Telegrapu Com- 
pany. 

The rights, privileges, and interests secured to the American Union 
Telegraph Company under and by virtue of an agreement made 
ebruary twenty -elghth, 1850, between said company and the Balti- 
more and Ohio Railroad Company are particularly excepted from 
the contracts and other interests of the American Union Telegraph 
Company hereby sold or conveyed, and it is hereby agreed and 
stipulated by all parties hereto that the rights, privileges, and inter- 
ests of the Baltimore and Ohio Railroad Company arising from the 
said agrecinent shall in all re Spe ts be protected and observed, and 
the benetits secured by said nereement to the Baltimore and Ohio 
)} no manner diminished or withheld 


—) 


Railroad Company shall be 1 
by any act of the parties her LO or any of them. 

Possession of the property iT reby purchased, sold, and conveyed 

shall be delivered to the Western Union Telegraph Company 
578 on the 24th day of February, 1881, and the shares of its capi- 

tal stock above provided for shall be by it delivered to the 
Union Trust Company of New York, for the purposes aforesaid, on 
or before the twe nty-fourth day of February, SSI. 

This pure hase shall be deemed to be as of the first day of Jan- 
uary, oue thousand eight hundred and eighty-one ; all earnings and 
expenditures of either of the companies parties hereto since that 
date shall be deemed to be for account of the Western Union Tele- 


— 


graph Company 

7. Schedules of the property hereby conveyed or intended so to 
be shall be attached to this agreement as soon as the same can be 
prepared ana by fore submission oO} the Sume to the stockholders of 
the respective parties, it being understood that no omissions by 
error or otherw ise to designat any article, right, contract, or thing 
in such schedule shall limit or prejudice the full and complete con- 
vevance and right thereto which is set forth in the preceding and 


following clauses hereof 
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8. The American Union Telegraph Company represents and stipu- 
lates that the Central Construction Company Is possessed of the 
assets, of which a schedule ts anpexed, and that the same and aul | 
and singular the monies, credits, contracts, property, rights, privileges, 
interests, and franchises of the said The Central Construction Com- 
pany remaining after discharge of its obligations shall be assigned, 
transferred, and delivered to the Western L nion Telegraph (’om- 
pany iis part ana parcel of the subject-matter LO he conveyed ana 

transferred by the American Union as herein stipulated for. 
oy) 9. The American Union and Atlantic and Pacifie T legraph 

Companies respectively agree to make such further convey- 
ance and execute such other instruments in writing and do such 
other acts and things as are necessary to completely vest in the 
Western Union Company a title to all the above mentioned or de- 
scribed rights, privileges, properties, franchises, and interests when- 
ever so required by the Western Union Telegraph Company. 

10. It is mutually stipulated and agreed that if either of the 
parties hereto shall be unable to procure corporate authority requl- 
site for the final consummation of this agreement no lability for 
damages shall arise therefrom, but this agreement shall be void. 

In the event of delay arising from legal process, restraining either 
of the parties hereto beyond the power of such party using due 
diligence to. prevent or remove, no liability shall acerue to said party 
by reason of such delay, but the rights of the parties hereto shall 
not be otherwise affected thereby. ! 

In witness whereof the parties hereto have caused this agree- 
ment to be duly executed in their respective corporate names by the 
hands of their resp clive presid hts, and their resp clive COPpPOorate 
seals to be annexed the day and year first above written 

In presence of— 

THE WESTERN UNION TELE 
GRAPH COMPANY, 
(Signed) By NORVIN GREEN, Pres’t 
[SEAL. | (Signed) A. R. BREWER, Sée’y. 
OSV THE ATLANTIC AND PACIFIC 
TELEGRAPH CO., 
(Signed ) By ALBERT B. CHANDLER, President 
| SEAL. | (Signed) WM. H. BAKER, Seeretary. 
THE AMERICAN UNION TELE- 
GRAPH CoO., 


a 


(Signed) By THOS. T. ECKERT, President. 
[SEAL. | (Signed) THOs. T. CLARK, Seeretary 
581 This agreement between the Western Union Telegraph 


Company, party of the first part, the Atlantic and Pacitie 


Telegraph Company, party of the second part, and the America 
Union Telegraph Company, party of the third part, supplementa 
to and explanatory of an age cement between the same parti s duly 
authorized and executed on the nineteenth day of January, eighteen 
hundred and eighty-one, a Copy whereof is hereto annexed and 
which has been fully confirmed and ratified by more than three- 
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fifths im interest of the stockholders of the said several companies, 
respectively, witnesseth 

That whereas the full corporate authority and ratification requi- 
site for the final consummation of the said agreement of January 
nineteenth, 1881, as provided in section ten (10) thereof, has been 
procured and elven by each fil d all the COTHLPNUEDE 5. pares Ss to said 
agreement, and by more than three-fifths in interest of their several 
stockholders, and the said agreement has become and is a fixed and 
final contract binding upon all of thi parties thereto; and 

Whereas the economies of the united interests render it Important 
thrat deliv ries Lo the Western L nion Telegraph Company ot the 
prope rties and rights sold and contracted to be sold to it by the 
American Union ‘Telegraph Company and by the Atlantic and Pa- 


cific Telegraph Company, as stipulated and provided in said agree- 
ment of nineteenth Jan Lary, ISS], be at once made and said 
oS2 = properties turned over to the possession and management of 


said Western Union ‘Telegraph Company 

Now, therefore, it ts further mutually agreed by and between the 
several parti hie reto as follows 

lirst. That all the properties, rights, and privileges as specified 
and described 11) said above-me tioned agreement ol the said Amer- 
ican Union Telegraph Company and of the said Atlantie and Pa- 
eitie Tele graph Company be, il d the Sime are it re by, transferred 
and delivered to the Western Union Telegraph Company as the 
property and rights of the said Western Union ‘Telegraph Company. 

Second. That until thy West rh L non Te legraph Company Ciill 
prepare and issue the shares of capital stock agreed to be paid for 
said properties and rivlits i exchange lor thy stock and bonds of 
the American Union ‘Telegraph Conipany and for the stock of the 
\tlhantie and Pacific Tele ray T Com] ANY, and the stock agreed Lo 
be distributed to the stockholders of the Western Union Telegraph 
Company as specified and provided for in the said agreement of 
January 1%th, ISS], the said Western Union Telegraph Company 
shall, in leu of sad Slo K, issule at deliver, ana rt ta re by avr 
the MSstance and request, r Sper tively, oft the said second and third 
parties hereto, on demand therefor, to issue and di liver to the 
stock holders of the said se na and third parties hereto, respect- 
ively, in exchange for the stock and bonds to be transferred 
LO the Western L nion ‘Te egraph Company, and also Lo issue 
and deliver to the stockho lers Ol thie Western Union ‘Tele- 


nN 
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graph { LTT V. CePuULlLCALCS Oo} Lt lebtedness Ol the said 
583 Western Union Telegraph Company, providing therein for 
thie pavinent to the holders thereof until exchanged for stock 


of such sum, by way of Interest thereon, as sI 
paid from time to time as dividends to the stockholders of the 
Western Union Telegraph Company, the principal of said certificates 
to be payabl in capital stock of the said Western Union Telegraph 


Company when the capital stock of Sid COMpany shall be increased 


'¥ 1 ' . 
all be equal to the sums 


LO elghty millions of dollars rine inwlhitle said certificates of 1ndebt- 


+ 


+ } } ‘ - —— , | | P 
edness shall be entitied to lhterest lh amount CY Mt to suchii SUM 4s 


may from time LO time be paid Aas dividends OL tiie outstanding stock 
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of seid Wi stern Union Te I graph Company, the rite ntion being LO 
place the holders of said certifieates of indebtedness Ol} the Siuthiie 
footing as to amount of Income tliat they would have been On if the 
stock called for by the said certificates of indebtedness had been 
actually issued LO the holders thre reot. 

Rach of the seve ral paartie s hereto hereby S¢ veraliy agrees Lo the 
foregoing agreement. Except as herein modified, all of the provis- 
ions of said agreement of January 19, 1881, remain in full force. 

ln withess w hi reol the pra LICS hereto have caused this agrecment 
to be duly executed in their respective corporate names by the hands 


of them re Sy) chive por sidents and thi ir resp ctive corporate seals LU 
be annexed this third day of February, ISSI. 
| TH WESTERN UNION TELE- 
GRAPH COMPANY, 
(Signed) By NORVIN GREEN, President. 
Attest 
SEAL. | (Signed WM. Hl. BAKER, See’y. 
OS THE ATLANTIC AND PACIFIC 
TELEGRAPH CoO., 
(Signed) 1} ALBERT 3. CHANDLER, Presid nl 


[SEAL | (Signed) WM. IL. BAKER, Secretary. 
Tle AMERICAN UNION TELE 

GRAPH CO, 

(Signed) By PHOS. T. ECKERT, President. 
\ttest 
fseau.] (Signed) THOS. F. CLARK, Secretary 

| at reby c"' rtify tliat ‘all original COnLTUCLS O| the Western Lonion 
Pel orapl { OHIPMNLY and the records of and appertaining to the same 
care Kept lt) my i partrient ind 1) my charge, at the oflice ot the 
company, No. 197 Broadway, in the city of New York, and that the 


’ | 
' 


loregoing are true coples Or the original agrecnients, be uring dates 
the 1th day of January, ISS1, and the 3rd day of February, 1881, 
executed by and between the Western Union Telegraph Company, 
Atlantic and Paeifie Telegraph Company, and American Union 
Jegraph Company, and now filed in my said department. 

Dated New York, January 5, 1883. 


JOHN VAN HORNE, 
Lice- President Western Union Telegraph Company 


| also certify that the lorecoing are true copies oft the original 
agreements of January 19th, 1881, and February $Srd, 1881, exe- 
cuted by and between the Western Union Telegraph Company, 
Atlantic and Pacitic Telegraph Company, “und American Union 
v legraph Company, and now on file in the othice of the West ri 
[onion Telegraph Company in the city of New York. 

Dated New York, January Sth, 1888. . 
NORVIN GREEN, 
Pr: sid nf ie stern Union Ti legraph Company. 


on NNN 


THE BALTIMORE 


Local Receipts of Telegraph f dit 
Wheeling ‘aa ; 


Months ISi 4 is, 


THe WeEsTERN UNI 


& OHIO RAILROAD CO 


OSD DEFENDANT'S Exutpit No. 3 


, - , } 
iii Pusiness hotipes j Da firmore and 


; ~ 
P i; . 
Intermediate Poi if 


is, Tf) bss] | , 
"2 Ftp yy l ' r 4 ; 
| 2 bit) ' 7 Or j 
Is | ) Pt OS 
~ re | l4 +) ] bi ’ 
205 Zi “ 8 20 1.674 3 
hiv? ‘ r ' ri : { . 
i855 08 = O12 43 1650 7 
SO G2 RO it LOSS | 
i} » tata _ ws ; ! “Tt ~ 4) 
a "7 ri » O07 i an ie 
iif 4 “7t) 
»™ . 44 8) i? 
. () 4 4 % Sx 16.977 4 


W.W. BUCTIANAN, 


Assit Auditor 
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States for the Distriet of Mary 
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BALTIMORE AND Onto RAInRoaAp Company 


lt is agreed in this caust 


known as the aet of 1S46. chap 
any, referr d to in the amended bill 


the Magnetic Telegraph Com} 
of complaint in this cause. an 
act of ISOS, chap. Mil. also re] 


that the Maryland act of Assembly 


39. entitled “An aet to Incorporat 


that tha Maryland Act known as the 
rred to in thie amended ball of com- 


' | 


plaint, shall. respectivel be evidence on the part Ol thre complain- 
ant in this cause in the sam 
the same had been duly proved 
COpPtles thereof filed with thie special examiner, (; Morris Bond, and 
had been by him returned with the depositions taken before hit, 
m the printed volumes of the acts 


manner and to the same effect as if 
y duly certified and exemplified 


and may be re ad 1) evide nce ire 
of Assembly of the State of Maryland containing such respectiv: 
sets either in the circuit court of the United States or in the Su 
preme Court of the United States 

; It 1s also agreed that the two Copies of notices here Lo sub- 
joined and marked, respectively, Defendant's Exhibits X and 
» @ being notices. date 7 az OTUAPY oth. Sd. addresse d by the 
ompany,by William Keyser, its see- 


Oy 


Baltimore and Ohio Railroad | 
ond vice-president, to the Western Union Telegraph Company of 
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New York and others. and by them received, shall be evidence Oli 
the part of the defendant in this cause in the same manner and to 
the same effect as if the originals thereef had been duly proved and 
tiled with the special examiner, G. Morris Bond, and had been by 
him returned with the depositions taken before him. 

It Is further agreed that the exhibits heretofore filed with the 
special examiner in this case shall, by leave of court, be opened and 
withdrawn for binding, and that the said exhibits and agreements 
as to testimony made in this cause shall be bound together for their 
more eertaln pres¢ rvation and returned again by the said special 
examiner into court. 

It is further agreed that if either party should desire, at the 
hearing of the cause, to offer in evidence any act or acts of the Gen- 
eral Assembly of Maryland it shall be at liberty to do so to the 
same etlect as if-such act or acts had been duly pr Ven before ana 
filed with the special examiner before the return of the evidence 
taken before him 

Baltimore, March 24, ISSO 

C. J. M. GWINN, 
Nol, for Compl 
W. F. FRICK, 
Sol. for Deft. 


5SS8 DEFENDANTS Exuipir X. 


The Western Union Telegraph Company of New York, the Western 
Union Telegraph Company of Baltimore City, and the president of 
the late Western Telegraph Company : 

‘Take notice that the Western Telegraph Company has ceased to 
exist: the Baltimore and Ohio Railroad Company will forthwith take 
Posse ssion of tha poles, Wires, Instruments, and all appurlehanes s of 
the line of telegraph on its road between Baltimore and Wheeling, 
and all contracts or licenses of every description with or to the West- 
crt) Telegraph ( ompany, so faras the Siltne may — held LO have lee 1 
in foree, are now at an end and are hereby rescinded. If there be 
any wire or Instruments belonging to either of the companies above 
named the same will be delivered, on application, to their proper rep 
resentatives, 

Baltimore, Feb'y >, 1344 

(Signed) BALTIMORE AND OTLLO 
RAILROAD CO., 
by WILLIAM KEYSER, 
Its iy sident 
DireNDANT’s Exutipir Y. 

To the West rt Union Te legraph Company of New York. the Wi ={- 
ern Union Telegraph Company of Baltimere City, and the presi- 
dent of the late Western Telegraph Company: 

Take notice that the Western Telegraph Company have 

989 ceased to exist; the Baltimore and Ohio Railroad Company 

will forthwith take possession of the poles, wires, instru- 
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ments, and all appurtenances of the line of telegraph on its road on 
the bridges and approaches between Parkersburgh and Belpre and 
Ben wood and Bellaire, and all contracts or licenses of every de- 
scription with or to the Western Telegraph Company, so far as the 
same may be held to have been in force, are now at an end and are 
he re by rescinded. 

lf there be any wire or instruments belonging to either of the 
above-named companies the same will be delive red, on application, 
to the proper represent itives. 

Baltimore, I: ‘eby hth, S77. 

(Signed) BALTIMORE AND OLLTO 
R. R. COo., 
By WILLIAM KEYSER, 
lis Second Vice-President. 


HOw f harte y of Ame rican Ti leqgraph Company Vv Agree hile ni Annexed. 
hiled >| May, ISS}. 


Charter. 
STATE oF NeW JERSEY 


An act to incorporate the American Telegraph Company. 


lirst. Be it enacted by the senate and General Assembly of the 
State of New Jersey, That Edward Cooper, Abraham 5S. Hewitt, 
Siras W. Field, Hiram ©O. Alden, Edward M. Archibald, Francis 
Morris, Robert W. Russell, and John H. Purdy, and such other per- 
SOnsS as nay hereafter be or become stockholders in the Manner 
lhe reinafter provided for, shall by , and are hereby, ordained, consti- 
tuted, and declared Lo be i corporation and body corporate and 
politic in fact and in name by the name of “ The American Tele- 
graph Company,” and shall possess the general powers and be sub- 
ject to the general restrictions and habilities set forth in “ An act 
conecrning corporations, * approve 7 on the fourteenth d: ay of Keb- 
ruary, eighteen hundred and forty-six, so far as the same are applhi- 
cable. 

Second. And be it enacted, That the capital stock of said com- 
pany shall - seven hundred and forty thousand dollars, with lib- 
erty Lo Ine rey e the Same from time to time, at the dise re tion of the 
directors. toan amount not excecding two millions of dollars, which 
capital stock sh: il] be divided Into shares of one hundred dollars 
each, which shall be deemed personal property and be. transfer- 

able in such manner as the said corporation shall by their 

HO] by-laws direct. 
~The said capital stock of seven hundred and forty thou- 
sand dollars shall represent the following property—that Is to say : 
The telegraph lines, patent rights, and other property owned by the 
companies called “The American Telegraph Company . and “The 
New York and Washington Printing Telegr: aph Company,” each of 
which companies has atelegraph line running through this State 
and other States. Seven thousand four hundre d shares of the said 
capital stock, amounting to seven hundred and forty thousand dol- 


‘v¢ ee | 
eds I——e de ded 


506 THE WESTERN UNION TELEGRAPH CO. Vs. 


lars, shall be issued to the persons named in the first section of this 
act and the other stock holders IT) the sald last-mentioned COolli- 
panies, Who shall thereupon be and become stockholders in .the 
COmMpany Incorporated by this Act. and the whole capital of thre 
said corporation shall be deemed and considered to have been 
paid in. 

Third. And be if enacted, That the sald Company shal] have 
power to construct or purchase, hold, use, and maintain any line or 
lines of electric telegraph, with the appurtenances, whether wholly 
within or wholly beyond or partly within or partly beyond thi 
limits of this State, or to purchase or take any lease of or other in 
terest legal or eqnitable 1h) such line or lines or thre whole or any 
part of the stocks of any telegraph companies, and from time to 
time Lo discontinue such line or lines Or any part thereof, or to 

change the routes thereof er any part thereof; to purchase 
992 any patent or patents or any share thereof or any interest 

therein, or any tel graph apparatus or ‘lth \ mventions re leat 
ing to electric telegraphs; to purchase and hold any interest in real 
or personal estate required lor the Purpose sol the company ' tO DOr- 
row money for any of the Purposes afore said — sell. assivh, Cole 
vey, mortgage, lease, or otherwise dispose of any of the property 
held by the COMmMpany as the board ol directors may Irom time oO 
time determine, and to divide the proceeds of such sales amongst 
the stockholders. The said corporation may, on making any pur- 
chase or lease mentioned in this section, pay the price or considera- 
tion in the shares of the stock of the corporatien at reby creat d, 
and such last-mentioned shares shall be deemed to represent so much 
capital paid In cash. 

And for the purposes aforesaid all necessary and incidental powers 
are hereby granted to the said corporation, and all contracts may 
be made either verbally or in writing, with or without the cor- 
porate seal, as may be provided in the by-laws of the company, ex- 
cept that all assignments, mortgages, and conveyances of any part 
of the property of the said company must be signed by the presi- 
dent or vice-president and secretary and seal d with the seal of the 
COMM pany by the authority of the board of directors. The board of 
directors of the said COTM pany may rece ive subseriptions for stock 
and require payment of the same from such persons in such man- 
ner as they may by resolution determine, and they may forfeit 

shares for the non-payment of the arrears due thereon 
5OS Fourth And be it ¢ nacted, That there shall not be l¢ 5S than 

sevelh nor more than thirteen dire ctors of the said COMpPAany, 
two of whom and the president shall be residents of New Jersey, 
and the persons named n the first section of this act shall be thr 
first directors of the said Company. There shall be chosen ly thy 
stockholders, on the first Monday 1n) January -elghteen hundre d and 
sixty, and On) each first Monday of January thereafter, il board of 
directors in the place of those whose: terms will then expire, the 
election to be had at thre I! othee, in the State oft New Jersey. $ ral 1h) 
such manner as shall be directed by the by-laws of the said COrpo- 
ration. The directors shall annually choose out of their own num- 
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bi ra president, and Nn cuse ol the death, resignation, or removal of 
the president or any director — vacancy or vacancies may be 
filled lor the re mainder of the \ * by the board of directors : and 
In cause of the absence of the 1 Tes) aan the board of directors may 
‘prprorne il president pro lempore. who shall have such powers and 
Minctions as the by-laws ol thie said corporation shall provide. At 
all meetings of the stockholders each stockholder shall be entitled 
to one vote on bei share of stock belonging to him, which vote 
may be given in person or by proxy, and stockholders net residing 
1 this Stute shi All be eligib le to the oftice of directors. 
Fifth. And be it enacted, That in case it shall at any time happen 
that an election of directors shall not be made at the time 
OUv4 when, pursuant to this act, it ought to be made the said cor- 
poravion shall not for that cause be deemed Lo be aissolved. 
but such election may be held at any other time, and the directors 
for the time being shall continue to hold their offices until new ones 
shall have be 1} chosen iT) the ir plac = 
Sixth. And be it enacted, That a majority of the directors of said 
COTLDP MADLY shall constitute a pUOPUTH lor transacting business, The 
meetings of the stockholders and board of directors may be held as 
well out of as within this State at such time and places as may be 
provi ded | bv the by-laws from time to time, and the principal othice 
and the te Ae ot the CODLpPAany shall be kept at such place within or 
without this State as the directors may from time to time select: 
Provided always, That the said company shall always have and 
mamta mn this State an oftice where process may be served Ol} the 
salad COMMpans 
Seventh. And be it enacted, That any person who shall unlaw- 
fully and intentionally bnyure molest, or destroy any of the lines, 
posts, conductors, buildings, or other property belonging to the said 
company Within this State shall, on conviction thereof, be deemed 
cuilty of a misdemeanor and bi punished by a fine not exceeding 
live hundred dollars or imprisoned in the county jail not exceeding 
one year, or both, at the discretion of the court before which the 
conviction shall be had. 
Eighth. And be it enacted, That the said company shall 
5O5 be, and they are hereby, authorized to take, hold, use, and 
maintain the lines of telegraph now existing in this State 
and worked by the said telegraph companies named in the second 
section of this act. and shall be al ithorized to erect, construct, and 
maint un from time to time ia: necessary fixtures for the Sume or 
any other lines of telegraph over or under any of the public roads, 
streets, ana highways ana through, across, OFT under any of the 
waters within the limits of this State: Provided, The same shall not 
be so construct d as to brite rie re with the safety or convenience of 
persons travelling on or over the said roads or highways or injuri- 
ously interrupt the navigation of said waters, nor shall this act be 
so construed as to authorize the construction of any bridge across 
anv of the waters of this State: Provided also, That the use of the 
public streets In any ol the Incorporated cities and towns of this 
Stute shall be subject to such regulations and restrictions as m: Ly be 


; 
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Imposed by the corporate authorities of said cities or towns: lro- 
vided also, That the tarif?! of charges at the various offices in this 
State shall not be increased at any time beyond the present rates. 

Ninth. And be it enacted, That 1 shall be the duty of the said 
COMpAany, “at all proper times, without charge, on the request of any 
public officer of this State, to transmit (confidentially, More quire (t) 

Micssages relating LO thie public business thie reot, and “Also iit 
OG all times to assist the police oflicers of the State by the trans- 

mission of intelligence. The siuid COMM pany shall be taxed 
for the value yf their lines ana prop rty 11) this State anil no more 
in the several counties through which the said lines may pass or 
the said proper ’ eXIsl. 

Tenth. And be it enacted, That this act shall take effect imme- 
diately and that the Li vishuture nay ab any Lite alter, amend, or 
repeal the same. 

Approved Marelh 25rd, Sov. 


STATE OF NEw JERSEY: 

& Thomas ». Allison, secretary of state of the State of New J rsey, 
do hereby certify that the foregoing Is a true copy of an act passed 
by the Legislature of said State and approved by the Governor 
March 23rd, 1859,as taken from and compared with the original on 
file in my office. 

In testimony whereof I have hereunto set my hand and aflixed 
my seal of office, at Trenton, this thirtieth day of March, cighteen 
hundred and fifty-nine. 

[SEAL. | TILOS. S. ALLISON, 


YE ij at Sale 


ira ; Agreement. 


In the Cireuit Court of the United States for the District of Mary- 
land. In Equity. 


The Western Union Terecraru Coupany 
is 


BALTIMORE AND Onto RAILROAD CoMPANY 


lt Is grr od in this CUSC that the New Jersey act, approved Mareh 
25rd, 1859, incorporating the American Telegraph Company, named 
and referred Lo in the bil] of complaint, shal] be deemed and take 1} 
to be in evidence in this cause on the part of the complainant in 
the Same Manner as if a duly certified Copy thereof had been file d 
with the special examiner, G. Morris Bond, Ksq., and had, been by 
him duly returned, and that the same may be read in evidence 
either from the pamphlet copy thereof herewith filed and hereto 
annexed or from the printed volume of the statutes of the State of 
New Jersey, as heretofore agreed, either in the circuit court of the 
United States or in the Supreme Court of the United States. 

C. J. M. GWINN, 
Sol. for Compl t. 

WM. F. FRICK, 

‘ Nol. for Dy ro 


rie BALTIMORE & OHIO RAILROAD CO. ou 


* ‘ / ) ky vhhie li of) monty” and (drcte ;" Tle reon. heiled 


as Aure Mie dit GIS Le 
25th June, 1SS8S 


L’nited States for the District of Mary- 


Ih tlie Crreunt Clourt (>| thy 
laud. In Equity. 


The Western Unron TeLeGrarun Company 


BALTIMORE AND Onto RAILROAD COMPANY 


forthy i" testimony shall be taken 


lf is agreed in this cas 
ndant and the complainant ; that G 


therein on the part of the « 
Morris Bond shall be apport 
mony, and that for this purpose the time for taking testimony in 
ne extended to and including the 


] ; 
if 


;, : te 
Sin clal eCXulnher to take sald testt- 


said Cius shall Ly enlarged 
thirtieth day ol July, in the ve ISS3 
C. J. M. GWINN, 
Sol. for Compl t 
WM. FF. ERICK, 
bor Def't 


In the Cireuit Court of the | d States for the District of Mary- 
land. In Reauity. 


Upon the foregolng agrecment it Is ordered, (ot) this 2th day of 
June, 1S85, that further testimony may be taken In this cause on 
the part of the defendant and complainant; that G. Morris 

509 Bond be, and lh hereby, appointed special examiner to 
that the time for taking testimony 


« 


tuke ssid testimony. and 
i and extended tothe 350th day of 


in) sala eause shall by eCnlare 
July, 1SS3. 


THOS. J. MORRIS, Judy 


if aa lo burther if eiias ane Order Thereon kiled LSit/, 


Sent.. 1883. 
In the Cireuit Court of the U.S. for the District of Maryland I 
lquity. 


Thue Western Unton Terecgraru Company 


BarrivoreE AND Onto RAILROAD CoMPANY. 


this case that the orders of the court ‘Lp- 


It is further agreed in th 
pointing G. Morris Bond special examiner in this cause and author- 
izing him to take further te Stimony on the part of the complainant 
and defendant there I}k shall be som lit d by further order or other- 
it the said special examiner, or any 


wise by the court as to permit ti 

other special examiner W ho may be appoint d in his stead, to take 
such further examination, (>) lly, pon oral interrogatories ana 
State of Maryland or in the city of New 


cross-interrogatories, In th 
York, or in both, under the sixty-seventh rule, as amended, of the 


Supreme Court -or U.S. cireuit courts of equity. 


IV THE WESTERN UNION TELEGRAPH CO. V3. 


G00 It is further agreed that said further testimony may be 
taken in this cause as aforesaid on the part of the com plain- 
ant in the president’s rooms in the Western Union building, in the 


city of New York, at 10 0’clock a. m. on the second day of October, 


. 


ISS3, and on such succeeding or adjourned or appointed business 
days, at the same hour, as m iy suffice to complete the taking of said 


anna 


further testimony, and on the part of the defendant at such time 


and place in New York on or before Noy. 5th, 1885, after comple- 
tion of the complainant’s testimony, as may be appointed by due 
notice from the le fendant to the complainant. 

I Is further agreed that the notices 1) writing which have been 
heretofore given by thi complainant to the defendant to produce 
certain documentary evidence in the said cause shall be applicable 
to the hour li ren betore name dof the day of the first sitting of the 
special examiner to take testimony in the city of New York under 
this agreement. 

The papers so called for are (1.) The letter of General T. T 
Kekert, an officer of the complainant, to John W. Garrett, the presi- 
dent of the defendant, dat d June 7th, ISsi. (72.) The original COl- 
tract made between the Baltimore and Ohio Railroad Company and 
the American Rapid Telegraph Company, in or about the autumn 
of ISS] or.the winter of ISS1-15S2. 

it is further agreed that the time for taking further testimony on 

the part of the complainant and defendant in this cause shall 
OO] Ly extended, with leave of the court, to and including NO- 


’ 


Vi ri be lI’ oth. ISS) 


It is further agreed that all exceptions to the manner and form of 


taking the testimony in this ease are and shall be expressly waived 
w lie 1} such te stimony Is or has been taken Upon due notice, 

It is further agreed that the hearing of this cause shall be post- 
poned until this takine Oo} sud further testimony under this avree- 
ment is concluded. 

Daltimore, June loth, ISS5. 

C. J. M. GWINN, 
Sol. for Cony 't. 
JOHN RK. COWEN, 
bor Def't 
ln the Cireuit Court of the United States for the District of Mary- 
land. In Equity. 
¢ foregoing agreement it is, on this sixth day of August, 
n the year 1855, ordered by the court that the time for taking fur- 
ther,testimony on the part of the complainant and defendant in the 
CHouse Ill ssid avreement rn ntioned shall be extend d to and Includ- 
rie Nove miber oth. ISS5: that (yr, Morris Bond, heretofore appoluted 
a special examiner to take testimony in the cause aforesaid on the 
part of the complainant ‘ nal detendant, Is appointed special CXNUl- 
ner to take such further testimony; that said further examination 
shall be taken before the said G. Morris Bond, or such other special 
examiner as may be for proper cause appointed in his. stead, 
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602 in the State of Maryland or in the city of New York, or in 
both, under the sixty-seventh rule of practice, as amended, of 
the Supreme ¢ ‘ourt of the United States for the courts of equity, orally, 
upon oral interrogatories and cross-interrogatories. 
HUGH L. BOND, 
Cireuil Judge. 


Aaree ment (is lh ( riitied Copu s Filed th Sept., ISS5 


In the Cireuit Court of the United States for the District of Mary- 
land. In Equity. 


THe Western Unton TELEGRAPH COMPANYS 


BALTIMORE AND Onto RAILROAD COMPANY 


It Is agreed in this Case that any COPY certified by the clerk of the 
circuit court of the United States tor the district ator sad to be such 
copy of any exhibit making part of or returned with the evidence 
heretofore taken n this case In the city of Ne W York or in the city 
of Baltimore, and heretofore filed in said court in this case, mav be 
used, referred to, or filed, as evidence in the course of the taking of 
further testimony in this case before a special examiner in the city 
of New York in the Satne manner as if the original of such paper 

had been duly produced and proved before such special exam- 
HO ner, subject, however, to all exceptions as to the efleet and 
operation of such paper 

Baltimore, September 22nd, ISS35 

C.J. M. GWINN. 
No/ for Compl't 
JOHN kK. COWEN, 
Sol. for Def't 


Depositions Taken hie fore (y Mov ris Pond. Special craminer vn N: i Vork 
City, and kerhihits hiled LSt/; Oetoln r. ISS} 


In the Circuit Court of the United States for the District of Mary- 
land In equity 


Western Unron TeLrecgrarn Company 
is 


BALTIMORE AND Ono RAILROAD CoMPaANy. 


It is agreed in this case that the testimony of the witnesses to be 
taken by and before G. Morris Bond, special examiner in the city of 
New York. this second day at ( kctober. LSS}. and On subseq ur rit days, 
under the agreement for taking further testimony in this case, shall 
be taken stenographically and written by a type-writer or type- 
printer, and that the signatures of the witnesses to their said respect- 
ive depositions be, and the same are hereby, expressly dispensed with. 

New York, Oct. 2, 1SS5. 

C. J. M. GWINN, 
Nol. for Compl t 

WM. F. FRICK, 
Sol. for Def’t. 
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604 The defendant’s solicitor fils s as evidence Oli the part of 
defendant, under the agreement endorsed thereon, copy of an 
agreement between the Baltimore WN ()liio Raliway Company and 
the American Union Telegraph Company, marked Defendant's Ex- 
hibit No. 4. : 

Complainant’s solicitor also filed copy of printed charter of the 
American Union Telegraph { ompanys mentions din the bill of com- 
plaint, with a certain agreement relating thereto made between the 
solicitors for the complainant and the defi ndant, marke d Complain- 
ant’s Exhibit “Z".” 

Complainant’s solicitor also filed, under the agreement heretofore 
made in this CuaSC, COPY, duly certified by the clerk ot the eircuit 
court of the United States for the district of Maryland, of a letter 
referred to as Exhibit No. 51 in certain testimony heretofore taken 
in this case before Frederick W. Whitridge, a commissioner, in the 
city of New York, which letter is dated Baltimore, March 11, 1876, 
anid Is addressed by John King, Jr. who it Is admitted was at said 
time vice-president of the defendant, to Wilham Orton, president of 
the complainant, marke (| Complainant's exhibit . /, oy 

The complainant's solicitor then asked the solicitor for the defend- 
ant whether he was prepared to produce, in accordance with the 
terms of a notice given him, the original letter addressed by Thomas 
T. Eckert, vice-president and general manager of the complainant, 
to John W. Garrett, pore silent of the defendant, dated June ‘if iSSI, 
whereupon the defendant's solicitor produced said original letter, 

and thereupon it was agreed that the paper herewith filed, 
605 marked Complainant’s Exhibit “ Z’,” is a true copy thereof, 

and that the same shall be filed in evidence on the part of 
the complainant in leu of the original, 


In the Cireuit Court of the United States for the District of Mary- 
land. In Equity. 


The Western Unton TeLecrarn Company 


Tue BALTIMORE AND Onto RAILROAD CoMPANY. 


In pursuance of the accompanying agreement and order of the 
eireuit court of the United States for the district of Marvland, 
passed therein on the sixth day of August, 1883, I, George Morris 
Bond, the special examiner in said agreement and order named, 
met at the president's rooms, in the Western Union building, in the 
city Ol New York, at 10 o clock al. T., ON the second day of October, 
ISS5, and having duly administered an oath to Mr. Thomas E Fell 
that, as my clerk, he would faithfully and truly take down steno- 
graphically, and thereafter print upon a type-writer, the depositions 
of the several witnesses to be sworn by me and examined in this 
Cuse, proceeded, Wn) the por sence of C. J. M. Gawinn ana William 
Il’. Frick, squires, counsel for the respective parties, to take, the 
following depositions—that is to say : 


en 
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Davin IH. Bares, a witness produced on behalf of the complain- 
ant, being first duly sworn by me according to law, makes oath, de- 
poseth, and saith as follows: 

606 By Mr. Gwinn: 

1 (2. Mr. Bates, please state your full name. 

A. David H. Bates 

Z (). Be kind enough Lo stat Your age, residence, and occupation. 

A. lorty ; New York city ; vice-president Western Union Tele- 
graph Company. 

3. Hlow long have you been in the service of the Western 
Union Telegraph Company, the complainant? 

A. At different times, for a period of about twelve or fifteen years 
in all, having last entered the service of that company early in Feb- 
ruary, ISSI, as assistant general manager. 

LQ). When you refer to the Western Union Telegraph Company 
you mean the complainant in this suit? 

A. Yes, sir. 

) QQ. In what service were you before you became assistant gen- 
eral manager of the complainant, in February, 1881? 

A. | was for a year prior to that time, and have been ever since, 
and am now, vice-president of the American Union Telegraph Com- 
puny. 

6 (. In what service were vou just before you became the vice- 
president of the American Union ‘Telegraph Company ? 

A. I was president of the American Union Telegraph Company 
from the time of its organization, in May, 1879, until January 2nd, 
ISSO, when I became its vice-president; prior to May, 1879, for 
several vears I was general superintendent of the Atlantie Division 
of the Atlantic & Pacific Telegraph Company. On January 2nd, 

ISSO, Gen. Thomas ‘T. Eckert was elected president of the 
GO7 American Union Telegraph Company, and has held that 
office ever since. 

7 (Q. | observe that in the articles of agreement, dated on the 28th 
day of February, in the year 1880, between the Baltimore & Ohio 
Railroad Company and the American Union Telegraph Company, 
which has been filed in this case and marked “ Defendant's Exhibit 
No. 4,” that the fourteenth section or article reads as follows: “ Neither 
COTM pany shall have the power during the existence of this agree- 
ment to sell, assign, Orin any way dISspose of to any person Of per- 
sons, corporation or corporations, any of the rights, privileges, and 
interests held and aequired by it under and by virtue of this agree- 
ment without the written consent of the other company. Any such 
sale, transfer, or disposition without such written consent shail be’ 
null and void, and the railroad company shall have the power, at 
its option, to terminate this agreement, with or without notice, in 
the event of any such sale, transfer, or disposition by the telegraph 
company without such consent being first obtained.” Will you be 
kind enough to tell me whether the railroad company, the defend- 
ant in this case, to your knowledge, exercised that option at any 


TP RH 
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time; and, if so, under what circumstances? State all the knowl- 
elge you have in relation to the subject-matter. 

A. They did exercise the option of terminating the agreement re- 
ferred to by oral notice given by Mr. Robert Garrett, vice-president 


of the defendant, and by their counsel, Mr. William F. Frick, 


O05 during the month of January, ISSI. Mr. Robert Garrett, Mr 

rick, and Mr. Charles A. Tinker, then superintendent of the 
B. & O. Company’s telegraph department, came to New York just 
after the preliminaries had been arranged between the Western 
Union, the American Union, and Atlantie and Pacific Telegraph 
Companies, culminating in the consolidation agreement bearing date 
January 19th, 1881, and which, 1 understand, is in evidence in this 
suit. Ata meeting between the parties above named—Gen. Thomas 
T. Eckert, president of the American Union Tel. Co.; Mr. Jay Gould, 
Mr. Sidney Dillon, Mr. Russell Sage, and myself, directors of the 
American Union Tel Co.—in Mr. Gould’s office, No. 78 Broadway, 
ae & city, On January 17, ISS1, the whole subject of the tel graph 
relations with the Baltimore & Ohio Railroad Co., defendant, wer 
discussed at length. Mr. Robert Garrett, in the course of the dis 
cussion, stated that the Baltimore and Ohio R. R. Company consid 
ered that its telegraph interests had been placed in jeopardy by thy 
consolidation of the American Union Company with the Western 
Union Company, and desired the American Union Company to 
consider the contract between that company and the Baltimore and 
Ohio lt. I Company, dated Keb. 25, ISSO, as cancelled ane at an 
end. 

5 (). Did he say at that time under what authority hie rave that 
notice or how or why? 

A. Yes, sir; he called attention in his remarks to the provision 
in the contract referred to empowering the R. R. company, under 
certain contingencies, Which he said lad oecurred, to terminate said 

agreement 
G09 9. Now, Mr. Bates, proceed with your narrative and 
answer to the general question put LO you 

A. At the same time Mr. Garrett went on to state his company 
was willing to consider any proposition which the Western Union 
Company might desire to make looking to a new agreement cover- 
ing the commercial telegraph business of the B. & O. R. R. Com 
pany s system. Accordingly it proposition Wiis tha 1) ride by Presi- 
dent kKeckert, which Mr. Gould and the oth r directors of the Amer- 
ican Union Company then present approved, to discontinue all liti- 
gation then pending and settle all disputed questions between the 
complainant and defendant, the Western Union Company to take 
‘over the whole telegraph system of the b. & O. KR. R. Co: and prety 
to the railroad company as rental and in full return for all othe: 
telegraphic facilities and business an annual sum of S150.000 
and, in addition, allow $50,000 eash to cover the completion of sev- 
eral wires between Cineinnati and St. Louis and between Baltimore 
and Chicago, or portions of the distance which thre I}. XU) it it («0 
was then engaged 1h) constructing. Mr. Robert Garrett declined this 
proposition and the meeting adjourned On the following day Jan- 
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uary 1S, 1SS1, Mr. Frick, Mr. Tinker, Gen. Eckert, and myself metat 
Mr. Gould’s office, Mr. Gould being present, and it was then agreed 
to Increase the amount of the annual rental named in) the proposi- 
tion of the day before from $150,000 to $200,000, the amount, how- 
ever, to be subject to revision each year, the business of the year 

preceding the date of such revision being taken into account 
610 asa basis, provided Mr. Robert Garrett, on the part of the B. 

& O. R. R. Co., would consent to such revision. Mr. Frick 
und Mr. Tinker withdrew from the meeting and shortly after re- 
turned either to Mr. Gould’s office or to the office of the American 
Union Tel. Company, 135 Broadway, New York city, and stated 
that Mr. Robert Garrett, after careful reflection, had given his con- 
sent to the conditions named, subject, however, to the approval or 
endorsement of John King, Jr., vice-president of the defendant, 
who was then at Cineinnat On the next following day, January lo 
ISS], a special meeting of the directors of the American Union 
Tel. Company was held at the office of that company, 135 Broad- 
way, to consider the consolidation agreement with the Western 
Lnion Company of that date, Mr. Robert Garrett being present at 
the meeting and offering the resolution ratifying and approving the 
said contract. During the meeting of the directors, or immediately 
at its close, Mr. Garrett stated t aa he could not reply definitely to the 
propositions above referred to until he received word from his father, 
the presi nt of the B. & O. R. R. Co., then in europe, and that in 
the meantime he wanted it to be understood by the American 
Lnion Comp ny that thi contract between that company and the 
Bb. & O. RR. Co. for exchange of telegraph business, dated Febru- 
ary.25 _ 1SSU, was terminate di, but that, pe nding 4 the acceptance or re- 


jection of the Western Union Company’ s proposition, the interchange 


of telegraph business be tween | the American Union ¢ om pany and 
the B. & O. Re R. Company might be continued, but only temporarily. 

On Feb. 3rd, 1SS1, the West rn Union Tel. Co. took formal 
Ol] possession of the lines and property of the American Union 

Telegraph Company It) accordanee with the consolidation 
agreement above referred to, dated January 19, 1SS1, Gen. Eckert 
being appointed by the Western Union Company as its agent in 
espect to the American Union Company’s lines and property. 
During the next sueeeeding four or tive months various interviews 
were had by Lweel \Iessrs rick and Tinker, of the Lb. XW Y. R. it. Co., 
and Gen be kert, Mr Gould, who was then a director of the Western 
Union Company, Vice-President Van Horn, also a director of that 
company, and myself, with the view of discussing and arranging 
the terns, Il possible, ior a reneral contract between complainant 
and defendant; the result of these various interviews being em- 
bodied in the proposition of the Western Union Company, dated 
May ‘é ISSL, which fil it rew ith. marked “TP . ‘The above prop- 
osition was then tel graphed by Mr. Tinker to Mr. Frick at Balti- 
more. who replied, instructing Mr. Tinker to return to Baltimore. 
On May 11th or 12th, 1881, Messrs. Frick and Tinker came again to 
New York, remaining several days, discussing the various proposi- 
tions of the Western Union Company. On May 12, 1881, Mr. lrick 
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stated that he had received a letter from Mr. Robert Garrett ex press- 

ing disappointment at the negotiations, but authorizing him to 

close a contract with the Western Union Company, and on the 

following day, May 13th, Messrs. Frick, Tinker, and myself went to 

work u pol the formal draft of agreement, which was compl ted M ay 
l4th, and taken to Baltimore by Messrs. Frick and ‘Tinker. 

612 On May 24th Mr. Tinker came again LO New York ana stated 
that Mr. Robert Garrett had executed the contract. 


The defendant’s solicitor here asks that the witness, as he refers 
to a contract as having been executed, should produce a copy of the 
contract which he refers to as having been transmitted by the West- 
ern Union Company to the defendant for execution. 

The complainant's solicitor here asks the witness whether the 
contract of which he speaks of having been signed by Mr. Robert 
Garrett on behalf of the Baltimore and Ohio Rt. R. Co. had ever been 
returned so signed to the Western Union ‘Telegraph Company 


A. I do not think the contract referred to as having been executed 
by Vice-President Garrett of defendant was ever returned to the 
Western Union Company. 

LO Q. Are you not able to Sav, Mr. Bates, with certainty, that i 
has never been sv returned? 

A. So far as I know, it never has been returned. | 

11 Q. To your knowledge, ts it or is it not now in the possession 
of the Western Union Tel. Co.? 

A. It is not. 

12. In whose possession Is it, then ? 

A. I do not know. : 

Lo (). But not in the possession of the Western Union Tel. Co. 

A. It is not. 


‘) 


The complainant’s solicitor thereupon declined to produce a copy 
of that contract, expressing his willingness, however, to furnish one 
if the solicitor for the defendant is unable to find the original 

613 paper so signed. 

The defendant’s solicitor here asks the witness whether he 
has not among the records of the Western Union Tel. Co. a copy of 
the formal draft of contract which he has referred to in his « vidence 
us having been completed on the 14th of May, ISS], and delivered 
by the Western Union Tel. Co. to Mr. Tinker and Mr. Frick to be 
taken to Baltimore. 

A. There is not such a copy in the records of the Western Union 
Company, the draft having been in a measure hurriedly prepared 
and taken by Messrs. Frick and Tinker, as above stated, without 
opportunity for a copy being made at the time. 

14 Q. Mr. Bates, you will now. please proceed with your testi- 
mony? 

A. On May 24th, 1881, Mr. Tinker called at the Western Union 
building, executive oftice, and stated that some parts of the contract 
which had becu taken by him and Mr. Frick to Baltimore on May 
4th, and which Mr. Robert Garrett had executed, were not entirely 
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acceptable to the B. & O. R. R. Co., and, together with Vice-Presi- 
dent Van Hort, the differences were then discussed, the West ri 
lL nion Company desiring to have the contract, if made, extend for 
twenty-five years, the b. & O. R. R. Co. preferring ten years, the 
Western Union Company also desiring to leave questions affecting 
ownership of the original lines at issue in the present suit open at 
the nd of the proposed contract, but Mr. ‘Tinker, after conferring 

with Mr. Robert Garrett, then in the city, stated that thr 
O14 latter would not accept the changes proposed by the Western 

Union. On May 27, 1881, Gen. Eckert notified Mr. Tinker 
ihe Western Union Company was willing to acc pt the contract and 
execute It, and requested Nii Tinker LO have the copy which Mir 
Graarrett had executed returned to him, (507). ? ‘kert, for that purpose | 
but, after conferring with Mr. Robert Garrett, Mr. Tinker stated to 
Caen. keeckert anid hives lf that Mir. Garrett preferred LO leave the final 
disposition of telegraph matters for his father’s action. On May 
28th, 1SS1, President John W. Garrett arrived in New York from 
lLurope, and on the following day,or within a day or two thereafter, 
(sen. keeckert stated tO lie that he had called Upon Mr John W. 
( nirrett, president of the defendant. at the brevoort llouse, and that 
at the interview President Garrett informed him the Western Union 
Company's various propositions were none of them acceptable to 
him or to his company, and that as Gen. Eckert had already been 
notified by his son, Robert Garrett, the American Union contract 
with the B. & O. R. R. Co., dated February 28, 1SS0, was at an end, 
and that it Wiis the purpos Ol thi l} NO). it Li C0 tO at once pro- 
ceed to act upon his long-cherished plan of building up an inde- 
pendent tel graph system, an l that all negotiations between the Bb. 
& O. R. R. Company and the Western Union Company were off 


Defendant’s solicitor objects to the latter part of this evicd nce, 
in) Si) far is at (thr Withess) States conversations betwer li 
O15 himself and Gen hoe kert 


15 Q. What next happened, so far as your personal knowledge 
extends, in) connection with tia relations ol the Baltimore & Ohio 
- ryt lofondant nal Le Wester nt Tel. C 

Ve \. OMpany, derenaa4#;#l s ctl } Live { LCT. Phat { , Ol pany, 
the complainant t 
A. | luring the next succeeding t W months vurlous communhica- 


tions by letter and telegraph passed between Gen. Eckert and Presi- 
dent Garrett and Mr. Gould on thi subject of telegraph relations 
between the B. & O. R. R. Co. and the Western Union Telegraph 


Company. 


The defendant’s solicitor ‘alls for the production of the letters and 
telegrams referred to by witness 

The complainants solicitor here observes that the defendant has 
possession of all the original letters which were addressed to either 
John W. Garrett or Mr. Robert Garrett or the defendant during the 
period of time of which thas WILLTCSS has spoken, and Is itself bound 
to produce such evidence if it desires it, and that the complainant 
will produce, upon notice being given Lo it, all original letters 


‘> 
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addressed to it, or to any officer thereof, either by the defendant or 
by ahy one of Its oflicer: 

“The def ndant’s soOlicitol tli re Upon WAVE NOLICe Lo the com plain- 
ant’s solicitor to produce the original letters and telegrams to which 
he has referred 


16 Q. Mr. Bates, have you any knowledge of any contract made on 
or about August 27th, 1551, between a corporation known as 
O16 the Mutual Union Tel eraph Company and the Baltimore & 


\ Ye J sir tha Wi sterh | hion Telegraph Company Ly CoLliae 
lessee of the Mutual Union Tel. Company February 15, 1583, 
ind amone the contracts and agreements of the Mutual Union Tel 
Company which were turn d ove r to thie Western nion ( ° pany 
was one between the Mutual Union ‘Pel. Company and the Baltimor 
& Oho RR. Con pany, dated New York city, Lugcust + & ISS], signed, 
on behalf of the Baltimore and Ohio R it. Company, ” Robert (aur- 
rett, Vo PL” and “ Mutual Union Telegraph Company, by John O 


17 (). Is the paper now shown you the original of said contract 


Is @. Are the signatures thereto in the handwriting of Robert 
Cruirrett, “ice president of the Dalitimore & ¢ iio lt. it. ¢ O., Oli behalf 
of the said company, and of John O. Evans, president of the Mutual 
Union Tel. Company, on the part of sard company ? 

\ Th V are, bo ny kno \ t dee, oh © far iis \I r. Grarre {i » slonatut c 1s 
COnNCETI ec, anid LO tha DESL OL my knowl deve and Lye iT [ iis regards 
Mr. John O. Evans signature 

1). Mr. John O. Evans is now dead, is he not? 

\ Mr. John O evans Is how dead. 

1. | find annexed to the paper a notice, dated Noyember 50, 
ISS], or rather pinned to the paper which is now shown you a notice, 
dated November 30, 1SS1, addressed to “John O. Evans, president of 
{| ( \| utual | nD (1) l |. Company, Né W York. ana shone (| Ly) Cree roe | 
rick, general manager express and telegraph departments.” 


O17 The complainant hereupon offered in evidence a copy of 
the said memorandum of agreement between the Mutual 

U'nion Tel. Co. and the Baltimore and Ohio R. R. Company, dated 
New York city, August 27, 1581, and a copy of the notice signed by 
George P. rick, gen. manager of the express and telegraph depart- 

} " } - : 7 . ’ 

aaltimore & Ohio KR. kh. ¢ Olipanhy, addressed to John 
QO. Evans, president of the Mutual Union Tel. Company, dated Bal- 
timore, November 50, ISS1, it being agreed that said copies shall be 
recelyve 7 lth @Y TL nce as parts of the i stimony taken by the I celal 
> sor Ot gn ' “¢] ' ,' : “¢ o : ] : ; 
CNT rin this case ih the same manner as i the originals thereof 


— 
_ 

— 

— 


. ’ ’ ,*} ’ 7 ? ; 

had been produce and filed and the signatures thereof had been 
] ’ | 4 7 oe . 66 ‘ . 
duly proved, the said agreement being marked ( omplain ints 


Kx. Z” and said notice signed by George P. Frick being marked 
ic Complainant ‘at.e. 


21 Q. Now, sir, will you be kind enough to resume your general 
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narrative? [| think you left off about the date of November 2th, 
ISS1. 

Witness: On November 25th, 1SS1, our records show that the B 
XQ). hy. Rt. Co. cut their wires out of the American Union offices at 
Baltimore, Washington,and Cincinnati; on November 20 at Chi- 
cago, and December 23 of the sam: year aul Sandusky, Olio 


The solicitor of the complainant then asks the solicitor for the 

defendant if he Is prepared cf produce, It) accordance with tha 

terms of the notice, the original contract made between the 

O1S plaintiff, The Baltimor W Olto Lt It Company and the Amer- 

lean Rapid Tel. Co.on or about the autumn of 1881 or thi 
winter of 1SS1 and 1882 

The defendant’s solicitor replies that he has not with him here in 
New York the paper referred to, but that it will be filed in the case 
by fore the hearing. 

22 Q. Now, Mr. Bates, referring to a portion of your testimony 
which you have heretofore piven that portion in which you speak 
of the conversation of Mr. Robert Garrett on January 19, 1SS1, 
after the meeting at which he was present and had offered tae reso 
lution ratifying and approving the consolidation contract—TI think 
you said that Mr. Robert Garrett stated that he could not reply defi- 
nitely to the proposition which had been made through him to the 
baltimore & Ohio R. R. Co. until he had heard from: his father, and 
that in the meantime the American Union and Baltimore & Ohto 
contract was at an end, but that the interchange of business might 
be continue d Upon the terms ol the eontract by Lween the American 
onion ‘¥ I. (lo. an the Baltimore WV Ohio it It Co. ‘i. nding thie i1C- 
CEptance Or rejection of the Western Union Tel. Co.'s proposition, 
but no longer; am I right in my recollection ? 


, 


(Juestion objected by defendant's solteitor, upon the grounds that it 
states the evidence of the witness on the point inquired about dif- 
_ferently from the language of the witness and suggests an addition 
to it Which is not to be found in his testimony 


O19) Mr. Gwinn: Will the stenographer be kind enough to read 

to witness that portion of his testimony concerning which 

the inquiry is now made as to what he did say, inasmuch as thi 

counsel for the complainant cannot read the stenographer s Hotes 
and desires to know whether he has correctly stated it or not ” 

The stenographer having read to witness his previous answer, 


witness goes on to state: 


The statement of Mr. Garrett at the tine named, January 19, SSI, 
was clear and distinet, to the effect that the agreement between the 
B.& O. R. R. Co. and the American Union ‘Tel. Co. was wholly at 
an end, and that the interchange of business pending the negotia- 
tions with the Western Union Company was to be subject to the 
veneral conditions of the American Union-bB. & O contract, but was 
not to continue longer than the negotiations for a new contract ; mn 
other words, Mr. Garrett ex pressed himself as very much disap- 


— 
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pointed at the consolid: _ agreement between the three telegraph 
companies named, and stated that his company was not willing to 
continue the American C nion contract on any account, but would 
consider any proposition which the Western Union Company tight 
desire to make in the premises. He several times repeated, during 
this interview and the one of January 17th, 1851, before referred to, 
1) very definite and unmistakable language, the statement that 
under the provisions of the American Union-Baltimore & Ohio con- 

tract ol lh ebruary Zo. ISSO, giving the 13. NO), Lt. it. (0. the 
620 right to terminate said agreement under certain circum- 

stances he wanted the American Union Company to clearly 
understand that the contract was at an end, and as one of the offi- 
cers of the American Tel. Co. | so understood and accepted the notice 
of termination, and during the subsequent months, as I have befor 
testified, did all that lay in my power to bring about a satisfactory 
arrangement between the Baltimore & Ohio R. R.Co. and the West- 
ern Union Tel. Co. covering the telegraph business in the territory 
of the defendant. 

23 (). | observe that by the thirteenth article of the agreement 
between the Baltimore & Ohto RK. R. Co. and the American Union 
Tel. Co. of Feb. 28, 1SS0, 1t 1s provided that settlements of all ae- 
counts ly Lweell the LWoO companies shall ne made monthiy through 
the auditor’s department of each company. When did those settle- 
ments cease to be made, if they ever have ceased, iis provided for 
In that article in that contract * 

The last statement of account between the two companies pre- 
pared by the American Union Company's auditor was for the month 
ending Febru ary 28, ISSI, showing a balance due the B. & O. ROR. 
Co., which was remitted in due form. There do not appear to. have 
been any statements prepared by the American Union Company for 
any period beyond Feb. 28, 1881, but various traflic statements were 
received monthly by the auditor of the Western Union Company 
or Secretary Clark of the American Union Co. from the B. & O. RK. 

Rn. Co.up to and including the period ended October 31, 18581, 
2] since Which time no statements of business or accounts have 

been received by the American Union Tel. Co. or by the West- 
ern Union Tel. Co. from the B. & O. R. Co. of any kind. 

+ (). [low long after the negotiations between the Baltimore & 
Ohio and the Western Union Tel. Co for a new contract ceased 
did anything continue to be done under the contract between the 
American Union and the Baltimore and Ohio, dated February 28, 
ISSO, or was anything after that done under the said contract except 
to close up the pending matters ” 

A. Nothing was done under the contract of February 28 above 
referred to efter the close of the negotiations between the telegraph 
and railroad companies, except some of the wires of the two compa- 
nies were left in the other company’s offices; but very little busi- 
hess, If any, was exchanged, and no accounts have, to the best of 
my knowledge and belief, been rendered by either company to the 
other since that time. | ae 

25 Q. Do I understand you, then, to say that each one of the 
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companies after that period of time acted independently of this 
contract of February 28, 1880? 

A. Yes, sir. 

26 Q. Asif it no longer existed ? 

A. Yes, sir. 

26 Q). And such was the action of the Baltimore & Ohio? 

A. Yes, sir. 
622 28 Q. Hlave you any knowledge of any other matter or 
thing material to this controversy which you desire to state 

and concerning which I have not interrogated you ? 

A. | believe not. 


Cross-examination by Mr. Frick: 


1 (. In vour narrative of the negotiations between the Western 
Union Tel. Co. and the B. & O. R. R. Co. for a lease to the former of 
the lines of the latter at a round rental you have omitted to refer to 
the Jetter filed this morning by the complainant’s solicitor, under 
date of June 7, 1881, from Gen. Eckert to Mr. Garrett, enclosing 
copies of four contracts proposed by the Western Union Tel. Co. to 
the railroad company. Will you produce, if you have it, any sub- 
sequent letter of Mr. Garrett to Gen. Eckert in reply to or touching 
the subject-matter of that letter? 

A. Diligent search has been made for the answer of President 
Giarrett to Gen. Eckert to the communication of the letter dated 
June 7, 1881, but it cannot be found. 

2 (). Will you look at the COPY of the letter which I now hand 
you from Mr. Garrett to Gen. Eckert, under date of July 8th, 1851, 
and Say whether you recollect such a letter having been received ? 

A. My recollection is the copy shown me is a true copy of the 
original received by Gen. Eckert about July 9, 1581. 


625 The defendant's solicitor herewith files the copy referred to 
by Mr. Bates in his last answer, marked “ Defendant’s Ex. 
No. 5.” 


3 Q. Ilave you copies among your letters of the four contracts 
referred to in the letter of Gen. Eckert of June 4, 188] ? 

A. | believe So). 

t(). Will you, before this testimony is closed, have copies made 
of them and filed with the special examiner? 


A. I will. 


It is agreed that if these copies are still in the possession of the 
defendant, as shown by the letter of (ren. Keeckert Lo President Crarrett 
of June 7, 1881, they will be produced by the defendant, and said 
notice to plaintiff to produce is waived until that fact is ascertained, 


5 Q. At the time when the contract between the defendant and 
the American Union Tel. Co. was entered into did not the B. & O. 
R. R. Co. itself hold and operate all the wires upon its main stem 
between Baltimore and Wheeling? 
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A. I believe such was the fact, although there was litigation be- 
tween the Western Union Tel. Co. and the B. & O. R. RR. Co. respect- 
ing such use and occupation. 

 (). Whether in dispute or not, the B. & O. R. R. Co: was in pos- 
session of all those wires, holding and operating them, was it not’? 

A. l Was SO informed “at the time, and believe such was the case 

7 (. Did it not, at that time, also hold and operate all the wires 
on its railroad between baltimore and Cumberland ? 

A. | believe SO, 
G24 S$ Q. Mention is made in the contract I refer to of compet- 
ing points and exclusive points. Will you be kind enough to 
say whether Wheeling was a competing point or an exclusive point 
under that contract ? 

A. Under the provisions of article three of the contract named 
Wheeling, West Virginia, was deemed to be an exclusive point, no 
wires of the American Union Company having been built to that 
place. 

9 (. Will you be good enough to answer the same question in 
reference to Cumberland as well as Wheeling ? 

A. The same was true of Cumberland. 

10 Q. I also notice that by the terms of that contract all business 
between competing points was to acerue to the company maimtaiming 
the most direct route, and that it is part of the agreement that the 
line between Baltimore and Columbus, Olio, was the most direet ; 
will you be good enough to state whether the line between Daltimore 
and W heeling Was hot a par of that route between Baltimore and 
Columbus ? | 

A. It was so considered by the provisions of the contract. 

1] (). Does not the same remark also apply to Cumberland ” 

A. It does; Cumberland being on the direct route between the 
LWo places named. 

12 @. At the time this contract was entered into between the de- 
fendant and the American Union Tel. Co. what was, approximately, 
the number of miles of wire owned, leased, or otherwise hi ld and 
operated by the American Union Tel. Co.? 

A. I think about thirty thousand miles of wire. 
O20 13 Q. Will you state generally through what regions these 
lines extended ? 

A. From Portland, Maine, ,on the east, to Omaha and Kansas 
City, on the west, St. Paul on the northwest, via Boston, Albany, Buf- 
falo, Detroit, and Chicago, including the principal cities in Canada, 
New Orleans, Atlanta, Augusta, on the south, taking in the principal 
cities within the area named. 

14 Q. Was this large telegraph system increased in its mileage of 
wires between the period of the contract referred to and the adgyrec- 
ment of January, 1881, under which it was transferred to the West- 
ern Union Tel. Co.? 

A. The mileage of wire Was just about doubled. 

15 Q. Was the area also increased ? 

A. ‘To some extent; yes. The limits noted in my previous an- 
swer were Intended to cover the final extension of the American 
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Union systems, some of them not being reached, however, until 
during the vear ISSO. . 

16 Q. Had it not also a contract under which it either was at the 
time of the consolidation or was to be entitled to cable communica- 
tions with Europe ? 

A. It had a contract with the Compagnie Francaise du Telegraphe 


de Paris for eable communications from Cape Cod to the island of 


St. Pierre; thence to Brest, in France, and thence to London and 
Liverpool via Penzance. 
17 Q. Had the Mutual Union Tel. Co., the Rapid Tel. Co., or any 
other company then or since organized, except the Western 
626 Union Tel. Co.,any such mileage of wires, extended area, or 
operations and communications with Europe as that which 
you have deseribed as belonging to the American Union Tel. Co.? 

A. Neither of the companies named nor any other had so ex- 
tended a telegraph system nor any contract with an Atlantie cable 
company, but.the American Rapid Tel. Co. and the Mutual Union 
Tel. Co. were both in operation prior to 1881, and together the sys- 
tems of those two companies covered the New England and Middle 
States and west as far as St. Paul and Kansas City, and exchanged 
cable business with the Direct United States Cable Company and the 
lreneh Atlantie Cable Company, which two said cable companies 
have a joint office at No. 40 Broadway, in New York city. 

IS (. How soon after the consolidation agreement of January 19, 
ISS], under which the American Union Tel. Co. agreed to deliver 
POSSESSION to the Western Union Tel. Co. of all its lines, property, 
and rights, excepting only the franchise to be a corporation, did the 
Western Union Tel. Co. take possession of the lines and property of 
the American Union Tel. Co. transferred by that agreement? 

A. I have already stated in my direct examination, February 3, 
ISS1. 

19 Q. You have stated that the organization of the American Tel. 
Co. continues up to this time, and that you are one of its officers. 
| presume, then, you meant to say that vou and Gen. Eckert, whom 
you named also as one of its officers, continue to be such, not for 
any business operations of that company, but for the purpose 
of prese rving r its ¢ orporate existence. Is that so? 

A. Yes, s1 

20 Q. Then from February 3, 1851, you and Gen. Eckert, being, 
as you stated. also otheers of the Western Union Tel. Co.., have been 
dealing with the wires and property of the American Union Tel. Co. 
as the prope rty of the Western Union Tel. Co.; 1s that so? 

A. Yes, si 

21 Q. Hf, ae for any pe riod after Feb. 3, 1881, the terms of the 
a sg nt - tween the Baltimore & O. R. R. Co..and the American 

‘nion Tel. Co. continued to be performed, they were performed by 
en Western Union Tel. Co. and not by the American Union Tel. 
Co., were they not? 

A. I should so understand the case, but the question is one for 
the I awyers to answer rather than myself. 

(. The question is not one of law, but one of fact. Ifthe West- 


()? 


i 


any 
325 


as 
oe nent ane Rt I i late ma ie NN 


‘ 


o24 THE WESTERN UNION TELEGRAPH CO. Vs. 


ern Union Tel. Co. on and after Feb. 3, 1881, took possession of and 
operated all the lines of the American Union Tel. ( O., how could the 
contract between the B. & O. R. R. Co. and the American Union 
Tel. Co. be thereafter performed unless the B. & O. R. R. Co. should 
have chosen to accept the Western Union Tel. Co. as the party to 
perform that contract? 

A. There was a special exception made in the consolidation agree- 
ment of January 19, 1881, in the case of the Baltimore and Ohio K. 
R. contract with the American Union ‘Tel. Co. 

25 Q. To what effect? : 

A. | cannotanswer without reference to the contract, which 
G25 is on file in the case. | 

24). You refer, | presume, to this clause: “The rights, 
privileges, and interests secured to the American Union ‘Telegraph 
Company in and by virtue of an agreement made Feb. 28th, ISSO, 
between said company and_ the Baltimore & Ohio Railroad Com- 
pany are particularly excepted from the contracts and other in- 
Lerests of the American tL nien Tel, Co, hereby sold and conveyed ; 
and it is hereby agreed and stipulated by all parties hereto that the 
rights, privileges, and interests of the Baltimore & Ohio Ratlroad 
Company arising from the said agreement shall in all respects be 
protected and preserved, and the benefits secured by said agree- 
ment to the Baltimore and Olio Ratlroad Company shail be in no 
manner diminished or withheld by any acts of the parties hereto or 
any of them.” ‘That is it, is 1t not ? 

A. I do. 

20 (). Then the contract between the B. & O. R. R. Co. and the 
American Union Tel. Co. Was understood, Wis it, LO be marticulay AY 
excepted from the other contracts of the American Union Tel. Co. 
which by that agreement were transferred to the Western Union 
Tel. Co.? 


Counsel for the complainant objects to this question because it 
asks the witness to construe the effect of the agreement entered into 


oo 


between the B. & O. R. R. Co. and the American Union Tel. Co. 


Mr. Frick: The question is not in regard to the Construction of 

the paper, but as to what was the understanding of Mr. Bates 

Ow!) as an otheer both of the American Union Tel. Co. anid of the 

Western Union ‘Fel. Co. to be the fact in regard to this paar’ 
ticular contract. 


Complainant’ssolicitor stil] objects LO the question upon the ground 
already stated. 


A. My understanding was that the clause in the consolidation 
agreement just recited was inserted in the agreement for the pro- 
tection of the B. & O. R. R. ('o., but was not satisfactory to that 
COMMpany, and notice of the termination of the contract bet we en the 
American Union Tel. Co. and the B. & O. R. R. Co. having been 
given by the railroad company and accepted by the telegraph com- 
pany on the day of the date of the consolidation agreement, Jan. 19, 
1881, there did not exist any contract in force between the B. & O. 
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lt. lt. Co. and the American lL nion Tel. Co. to be transferred LO the 
Western Union Co. under the consolidation agreement. 

26 (). The consolidation agreement, as you have stated, provided 
lor the surrender of all line ~ and property of the Amertean Union 
Tel. Co. to the Western Union Tel. Co. That transaction, when 
carried out, put an end of course to the ability of the American 
Lnion Tel. Co. to perform its contract with the B. & O. R. R. Co. 
Am I to understand you as saying that that transfer was not agreed 
to be made without first obtaining the consent of the B. & O. R. R. 
(‘o. to the arrangement, and that it would not have been made 
unless the B.& O. R. R. Co. had agreed to it? 

A. Your question is a ldng one, and I will have to answer 

somewhat at length. I do not know what the American 
0) Union ‘Tel ('o. might have done under circumstances diffler- 

Ing from those which existed at the time the consolidation 
agreement of Jan. 19, ISSI, was entered into; the agreement speaks 
lor itself, The fulfillment Of its terms toa certain extent would 
have prevented the American Union Tel. Co. from fully meeting the 
expectations of the agreement of Feb. 28, 1850, in the future, and it 
was to meet this very contngveney that the clause or provision in 
the American Union-Baltimore & Olio contract of eb. 2S, LSSO, 
was Inserted, giving the B. & O. R. R. Co. the power to terminate 
the said agreement with or without notice under certain contingen- 
cies. The negotiations between the American Union Tel. Co. and 
thir 1}. Ww VU. lt. i ('o., resulting it} the contract re ferred Lo of eb. 
28, ISSV, were based upon such probable state of facts as finally ex- 
isted at the time of the consolidation, Jan. 19, 1SS1, and, at the re- 
quest of the B. & O. R. R. Co., the clause vlVving them the power to 
terminate the contract was inserted in the agres ment for the very 
reason above stated. 

27 Q). I think you do not remember rightly the provisions in this 
respect of the contract of Feb. 28, 1SS0, to which you refer. The 
fourteenth paragraph of that contract provides that neither company 
during the existence of the agreement should have the power 
to sell or adssigh OF Ih anv Way dispose of its rights, privileges, 
and interests under that agreement witheut the written consent 
of the other party, and it provided that any such sale, trans- 

fer, or disposition without such written consent should 
631 be null and void: and furthermore, that in the event of such 

ahi atte rrp pote d sale, transte r, or disposition without the consent 
of the other party the railroad company should have the power at 
its option to terminate this agreement. Now any transfer by the 
American Union Tel. Co. of this contract or of its rights under it 
was provided to be null and void, and also entitled the railroad 
COMPAany So to avoid it at its option, but the consolidation augyrec- 
ment expressly excepted from the contracts assigned to the Western 
Union Tel. Co. this particular contract, so that the contingency 
never occurred, did it, under which the railroad company acquired 
the right to terminate the agreement? 


The counsel for this complainant objects to the question which 
has been put to the witness upon the ground that it submits to the 
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witness the determination of a question of law and asks his opinion 
as to what the legal result would be of the hypothetical facts stated. 


Mr. Frick: The question is put to the witness for the purpose of 
showing him thrat. is thre defendant’s solicitor believes, he has fallen 
into an error in his previous answer in reference to the provision in 
question, and therefore he submits it to him to say whether upon 
reading the Provision LO which he has referred he desires his ‘ill- 
swer to remain 

A. | do not think it necessary to change my previous an- 

62 swer, which — just been read Lo me, except LO add that 

the Western Union Tel. Co. under the contract of Jan. 19, 

ISS], ace pted the Fe of the American Lnion Tel. Co.’s lines and 

prop roy subject ty) any liabilities Or Incumbrances of the Ameri- 

can Union Co., including, of course, any contract relations, and the 

American Union-Baltimore & Ohio contract of Feb. 28, ISSO, hav- 

ny been terminated by the notice of the railroad COMMpany, its 

before testified to, there then remained no ineumbrances in that 
respect upon the American Union property. 

28 (). The question of the understanding of the parties, you being 
an otlices yf both compan Ss, as to the points inquired about. Cilli 
best be decided by your answering me the following question 
Do you meah to Say that unless the 3. w VU. lt. ht. Co. had, on 
the 19th of Jan., ISS1, after the consolidation agreement was en- 
tered into, given you, as you say — the case, notice that the con- 
tract between it and the Ameriean ‘nion Tel. Co. was at an end 
the Western Union Tel. 7 would not nai taken possession of 
the wires of the American Union Tel. 


Complainants solicitor fn to this side because it sub- 
mits to witness the determination of a question of law. 


A. I do not know, as I was not an officer of the Western Union 
Tel. Co. until after the date of the consolidation agreement, 

29 @. Now, Mr. Bates, vou have stated that Mr. Garrett was 
dissatistied with this consolidation agreement. Be good enough to 

refresh your memory as to the conversations to which you 
633 have referred as having taken plaee with Mr. Garrett, and 

say Whether or not Mr. Garrett did not in those interviews, 
or some of them, express himself as dissatisfied with the consoll- 
dation agreement for the reason that it virtually of itself put an 
end to the American Union Tel. Co.’s contract with his company 
DV rendering it absolutely Incapable of performance by transferring 
the lines to the West rn Union Tel. Co., leaving him ho other alter- 
native than to accept the Western Union Tel. Co. 1n place of the 
American Union Tel. Co. as the party to perform that contract ? 

A Thos e were, | believe, the grounds of Mr. Garrett’s dissatisfae- 
Lion, and he alluded at the Lime, In one or nore Interviews referred 
to mM my beatlesintaty to the negotiations leading up to the contract 
between the Baltimore XV). lt. Rn. Co. and the American Union Tel. 
Co . already spoke li of by Hie. 

30 Q. You were an officer of the American Union Tel. Co., were 
you not, at the time the contract we have been speaking of with the 
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B. & O. R. R. Co. was entered into, and took some part in its prepara- 
tion? 

A. I have already stated in my direct examination that I was 
vice-president of the American Union Co. from Jan. 2, 1880, until 
the present time. <As such officer of that company, | took part in 
the negotiations resulting in and in the preparation of the contract 
referred to of Feb. 28, 1880. 

ol Q. The American Union Co. was organized, was it not, as a 

competitor of the Western Union Tel. Co.” 
O34 A. It was organized to do telegraph business, and, as 
already stated, builtupan extensive telegreph system, which it 
operated until its consolidation witi: the Western Union Tel. Co. in 
competition with that Co. 

d2 . Do you not know, as a matter of fact, that at the time that 
contract was entered into Mr. Garrett apprehended that there might 
possibly be during its existence some consolidation or pooling or 
some other arrangement under which it would cease to act as an in- 
dependent telegraph organization | that he was at that time very much 
opposed to entering into or Ly lng foreed Lo enter Into any arrange- 
ments with the Western Union Tel. Co.: that assurances were given 
him that no such consolidation or arrangement would ever be lik ly 
to be made, and was not the clause of which we have been speaking 
Inserted precisely because of his apprehension that the contract 
might possibly pass into the hands of the Western Union Tel. Co.” 

A. You have, I believe, correctly stated Mr. Garrett’s views and 
feelings in the matter,and in the negotiations resulting in the Amert- 
can Union-Baltimore & Ohio contract. ‘Those views and feelings 
were freely ex pressed by the counsel and officers of the B. & O. R. R. 
C'o., and especially by the president, Mr. John W. Garrett, and the 
clause in the agreement referred to giving the b. & O. R. BR. Co. the 
right to terntinate the agreement under certain contingencies was 
inserted at his special request. 7 

33 Q. Now, Mr. Bates, be good enough to answer me this question : 

In your judgment, looking to what you have stated in regard 
635 to the telegraph system of the American Union Tel. Co., was 

or was not the contract entered into between that company 
and the B. & O. Company an advantageous and beneficial contract 
to the R. R. Co.? 

A. I believe it was, or President Garrett would never have 
signed it. 

34Q. Did you not consider at the time that the contract in 
question was, looking at its terms, even more beneficial to the 
railroad company than it was to the American Union Tel. Co.” 

A. I certainly so considered it. 

5 (). Can you, from a business point of view, assign any possible 
reason why the B. & O. R. R. Co. should have, in January of the 
year 1881, been desirous to get rid of that contract and give notice 
of its termination ? 

A. From my standpoint I cannot suggest any good reason other 
than the desire on the part of the B. & O. R. R. Co. to embark in 
the telegraph business independently. 
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36 Q. Did you at the time that you say Mr. Garrett gave you 
notice of the termination of the contract attribute Lo him that de- 
sire? 

A. Te. : 

37 Q. Your counsel has just proved that after the American Union 
Tel. Co. had disqualified itself from reaffirming its contract the b. & 
“ -R.R.Co. soughtsimilar co-operative arrangements with the Mutual 

nion ‘Tel. C’o., ania, those nol being satisfactory, with the American 
Seer Tel. Co. Do you mean to say that the LB. & O. R. R. Co. 
made these CO-OP rative arrangements under the expectation that 

they would have better results than the contract it had with 
(je) the American Union Tel. Co. ? 
A. | do nol know what motive actuated the b. XO). te [t. 
(Co. in making the arrangements for interchange of business with 
the Mutual Union and American Rapid Company, but both of such 
arrangements have, [ am informed, been terminated by the B. & ©. 
Rn. R. Co, and the latter company is now and has fora year or more 
acted independently of bale r telegraph systems. , 

ey (), | have asked these questions, Mr. Bates, because I think 
you must have misapprehended the language of Mr. Robert Gar 
rett when you say that he gave you notice under the clause in 
the American lL nion contract, to which you have referred, that 
the contract was at an end, as if he meant of his motion without 
reference to thi surrounding circumstanees to terminate that con- 
Lract. Allow me to ask you whether or not the substance ol ' Mr. 
Garrett's conversations with you when he spoke of the contract 
‘between his company and the American Union Company was not 
ee it was at an end necessarily from the fact that the American 

nion Tel Co had absolutely disqualified itself from performing 
the contract by transferring its lines to the Western Union ‘Tel. 
(‘o., with whom, as you have already stated, he had previously ex- 
pressed an unwillingness to have any business relations ? 

as pat not have misunderstood Mr. Garrett’s remarks to the 
effect that it was his desire and intertion and that of the B. & ©. 
it. KR. Co. to then terminate the American Union contract: what 

his motives were for doing sol ean only conjecture. I be- 
637 lieve, however, you have stated his reasons substantially as 

he did at the time, but the fact remains that he gave the 
notice of termination and it was so understood and accepted by the 
American Union Tel. Co 

2 @. Allow me to ask you this further question: If Mr. Garrett 
had Sil d nothing ‘ul all on thi subj ct would hot the fact still remain, 
LO Use YOUr OWN eXpression, that the contract was virtually at an end 
so far as the American Union Tel. Co. was concerned the moment 
the Western Union Tel. Co. took possession of the lines ? 

A. I have previously stated that had the American Union con- 
tract not been terminated al the time the consolidation agreci nt 
between the several telegraph companies of Jan. 19, 1881, would 
have prevented the full carrying out of the American Union and 
Baltimore ana Ohio contract. 

10 Q. Would it not, in fact, Mr. Bates, have prevented not merely 
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the full, but the entire, performance of the contract? How could it 
have been possible for the American Union Tel. Co. to have given 
the B. & O. R. Co. the benetits which were provided for by that 
agreement after it had transferred all its lines into the possession of 
the Western Union Tel. Co? 

A. It would have only been necessary to have so arranged the 
trafic and accounts as to have thrown upon the lines along the B. 
& O. Rh. R. a certain volume of business to have secured to the B. & 
(). R. R. Co. all of the benefits secured to it by the American Union 
contract. : 

4) Q. Nevertheless, that would have been done not by the Ameri- 

ean Union, but by the Western Union Tel. Co., would it 
G38 not? 

A. The Baltimore and Ohio contract being specially ex- 
cepted in the consolidation agreement and the American Union 
Tel. Co.’s organization still being preserved, [ should think, asa 
matter of fact, the service could have been performed by the Ameri- 
can Union Co. in strict compliance with the provisions of its con- 
tract with the B. & O. R. R. Co. 

42 Q. And the possession and operation of all the lines at the same 
time transferred to the Western Union Tel. Co.? 

A. Yes; in view of special arrangements that could have been 
made for the consignment and handling of general traflie with the 
3 WX ©. system. 

13 Q. Then your idea is that if the American Union Tel. Co. had 
transferred to the Western Union. Tel. Co. all its lines, properties, 
instruments, offices, and property of every deseription except the 
franchise to be il corporation, and that agreement had pone Inte 
effect, the American Union ‘Tel. Co. could have performed this con- 
tract with the B. & O. R. R. Co.? 

A. Yes; in the manner alr ady indicated by me above. 

li (). You have already stated, substantially, that Mr. Garrett, in 
speaking on this point, Wis dissatisfied with this consolidation be- 
cause it disqualified the American Union Tel. Co. from performing 
its contract. Did you or any other officer of the American Union 
ever suggest to him that that contract, notwithstanding the consoll- 
dation, might still be performed by the American Union Tel. Co.? 

A. l don't know: the whole subject Was gone over in its 
639 various phases, and I have no doubt in my mind whatever 

such statements were made by President Eckert and myself 
to Mr. Garrett at the time 

LD (). Did he decline to accept that solution of the then pending 
difficulty t 

A. Ido not know that he specificaily declined that way out of 
the difficulty, iis | do not clearly remember the form in which the 
suggestions looking to the future carrying out of the American 
Union Baltimore & Ohio agreements were presented to him. 

Lf (). Was not the fact that the consolidation proposed between 
the three telegraph companies which culminated in the agreement 
of Jan. 19, 1881, a matter of public notoriety for some days prior to 
that date? 
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A. It was about a week or ten days, and was referred to in the 
public prints. 

17 Q. Do you not know that when the rumor was first published 
Mr. Robert Garrett came on promptly and sought an interview with 
Gen. Eckert as to what was to become of his company if the agree- 
ment was carried out? 

A. I believe Mr. Robert Garrett came to New York several days 
prior to the date of the consolidation agreement, Jan. 19, 1551, and 
had several interviews with Gen. Eckert, Mr. Gould, and myself, the 
details of some of which I have already testified to In my examina- 
tion. 

IS @. Do you not also know, Mr. Bates, that when Mr. Robert 
(rarrett first approached vour company—that IS, the American 

Union Telegraph Company—on the subject he took thi 
H40 ground that if the proposed consolidation agrecment should 

be carried out the contract between the American Union Tel 
Co. and his company would be virtually at an end, and that he 
came on especially for the purpose of knowing and of ascertaining 
what it was proposed to do in that matter in reference to lis com- 
pany, and do you not further know that, in an interview or inter- 
views with Gen. Eckert before the consolidation agreement was 
executed, the ground was taken with Mr. Garrett that he would be 
better off than under the American Union agreement; that the 
Western Union Company had larger telegraph facilities; that it 
would, 1f he was willing that it should do so, take upon itself the 
contract of the American Union Tel. Co., or that the Western Union 
Tel. Co. would prefer to make an actual lease of all the lines of the 
railroad company, and pay it a large annual rental for the same, 
and do you not also remember that the negotiations which you have 
referred to at length between the Western Union and the B. & O 
R. Ro Co. in reference to a lease grew out of that proposition miade 
to Mr. Robert Garrett before the 19th of Jan., ISSI., when the con- 
solidation ugreement was actually executed ? 

A. I believe you have stated the facts about as they existed Mr. 
Robert Garrett had a number of interviews, as already stated, with 
Gen. Eckert and myself and Mr. Gould during the week preceding 
the 19th of Jan., 1SS1, at which interviews the whole subject of the 

B. & O. Co's. telegraph relations with the Western Union and 
64] American Union Companies were discussed in all their bear- 

ings; every effort was made by the telegraph people to satisfy 
Mr. Garrett, and the negotiations pore viously referred to in the 
spring of 185] were undoubtedly the result of the interviews with 
Myr Garrett during the week prior to the 1Oth of Jan. LSS] but. 
notwithstanding al] suggestions and efforts on the part of the tele- 
graph company to meet Mr. Garrett’s views, he was still dissatis- 
tied, and only at lust, as already stated, reluctantly signed the final 
draft of arreement of May 14, 1881. 

49) (). If. then, Mr. Bates, you recollect that prior to the making 
of the consolidation agreement it was recognized on all sides that if 
carried out the relations between the American Union Tel. Co. and 
the B. & O. R. R. Co. would virtually be at an end, and that, in an- 
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ticipation of the agreement being actually entered into, it was pro- 
posed to Mr. Garrett that he should enter upon negotiations with 
the Western Union Tel. Co. for the lease of the lines of his road 
absolutely at a round sum, and that the negotiations to which you 
have referred at length all crew out of that original proposition, 
will you be good enough Lo say whether or not, when at subsequent 
interviews Mr. Robert Garrett referred to the contract as being 
terminated and at an enti, he did not do so, not by way of any ex- 
press notice to your company, Which was not necessary, but simply 
by way of reference to a fact previously recognized on all sides, to 
wit, that the execution of that consolidation agreement would, of 
course, virtually terminate and put an end to the contract 
642 between the B. & O. R. R. Co. and the American Union Tele- 
graph Companies ” 

A. I have not stated that it was virtually recognized by the 
American Union Company that the consolidation ugreement of itself 
put an end to the American Union-Baltimore and Ohio agreement, 
but instead have testified that had no notice of termination of that 
ugreement been received by the American Union Company it could 
still have legally carried out its provisions, although, on the other 
hand, it was undoubtedly the opinion of Mr. Robert Garrett that the 
consolidation agreement of Jan. 19, 1881, would render the Ameri- 
ean Union Company unable to tulfill its agreement with the B. & 
O. Company; but in all his subsequent conversations, as near as | 
can now recollect them, he took the ground that the American Union- 
Baltimore and Ohio agreement was not in force; the negotiations 
with the Western Union Company referred to resulted in proposi- 
tions which have already been introduced in the case, and were on 
the basis of taking over all of the telegraph lines of the B. & O. 
Company into the Western Union system, including, of course, the 
lines on the B. & O. railroads claimed by the Western Union Com- 
pany. At the time referred to, during the week prior to Jan. 19, 
ISS1, neither Mr. Gould nor Gen. Eckert were connected with the 
Western Union Company, and the suggestions then made by them 
and mvself to Mr. Robert (sarrett were, of course, mere suggestions, 
so far as we had any authority to make them, on the part of the 

Western Union Company 
O45 HO (). You do not pretend, do you, to recollect or rive the 
precise language used by Mr. Robert Garrett in his various 
interviews with you, when he spoke of the contract in question 
being terminated or at an end? 

A. I cannot give his exact language, but his meaning was clear 
and unmistakable 

51 Q. In any of these interviews, can you recollect any precise 
language used by him amounting in substance to anything more 
than that, from his standpoint, he considered the contract between 
the American Union Tel. Co. and the B. & O. Railroad Company as 
being practically at an end? 

A. I have already stated I cannot give his exact language. 

G14 No other witness being at this time produced before me, I 
then, at the request of the solicitors of the respective parties, 
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adjourned the further taking of depositions in this case to the rd day 
of October, in the same year and the same place, at ten o'clock in 
the forenoon, at which time and place the commission met pursuant 
to adjournment, and | proceeded, in the presence of the respective 
solicitors, to take the following depositions—that is to say: 


645 New York, October 3rd, 1883. 
Tuomas ‘TT. EcKERT, a witness produced on behalf of the 
complainant, being first duly sworn by me according to law, makes 
oath, deposeth, and saith as follows: 
By Mr. Gwinn: 

1 (). Give your name, age, residence, and occupation. 

A. My name is Thomas T. Eckert; I reside in New York city, 
and am general manager of the Western Union Telegraph Company. 

2 Q. In what occupation have you been engaged since the 
year 1879? 

A. I was president of the American Union ‘Telegraph Company 
and vice-president and general manager of the Western Union Tele- 
graph Company. 

3Q. Have you any recollection of having been present at any 
meeting held on January 17th, ISS1,in which any existing contract 
between the B. & O. R. R. Co.; the complainant, and the American 
Union Telegraph Company was discussed ? 

A. I have. 

1 (). Who were present at that meeting, as nearly as you can now 
recall? 

A. There were two or three meetings held at Mr. Gould’s oflice 
after the first of Januarv, 1881, and between that day and the day 
of the meeting of the directors of the American Union Telegraph 

Company for the ratification of the consolidation agreement 
646 made between the Western Union Tel. Co., the Atlantic and 

Pacific Tel. Co. and the American Union Tel. Co. The date 
of this consolidation agreement was January 19th, 1881. At one of 
the meetings Mr. Robert Garrett, Mr. William F. Frick, Mr. C. A. 
Tinker, Mr. Russell Sage, Mr. Sidney Dillon, Mr. D. H. Bates, and 
Mr. J. Gould were present. This was in Mr. Gould’s office, No. 78 
Broadway, New York city. At another meeting Mr. Frick, Mr. 
Tinker, Mr. Bates, and Mr. Gould were there. 

® Q. Was anything said in your presence, at any one of these in- 
terviews before January 19th, 1881, by Mr. Robert Garrett in rela- 
tion to the contract between the American Union Tel. Co. and the 
B. & O. R. BR. Co., dated February 28, 1880, which has been given in 
evidence by the defendant in this case ? 

A. Yes; the subject was spoken of by Mr. Robert Garrett at one 
of these meetings. 

6 Q). Please state what Mr. Garrett said in relation to said contract. 

A. He said the B. & O. R. R. Co. considered that contract at an 
end; that they would not recognize it any further. 

7 Q. What circumstances or previous conversation led to that dee- 
tration on the part of Mr. Robert Garrett? 
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A. Ata previous interview between Mr. Robert Garrett and Mr. 
Gould and myself Mr. Garrett suggested (and Mr. Gould acquiesced ) 
that I should make a statement and submit to the.n a figure at which 
| would recommend to the Western Union Company taking over all 
the Bb. & O. system, to be worked’ in connection with the Western 

Union Telegraph Company. I submitted $150,000 per year. 
647 ‘That was at a meeting when all of the gentlemen named were 

present. Mr. Robert Garrett was dissatisfied with the amount; 
seemed very much disappointed. It was then he made the state- 
ment that the amount was not satisfactory ; that the contract between 
the Baltimore and OhioCompany and the American Union Telegraph 
Company was at an end. 

SQ. The contract of lebruarv 28th, 1SSO? 

A. That was the contract referred to. He also stated at the meet- 
ing of the directors of the American Union Company, after the meet- 
Ing had adjourned, that the contract was at an end. 

0. Had vou subsequently any conversation with Mr. John W. 
Garrett, the president of thy Baltimore and Ohio Ratlroad Company, 
in reference to the contract between the American Union Company 
and the Baltimore and Ohio Railroad Company, dated Feb. 28, 1850, 
of which you have already spoken ; if so, when and where did you 
have any such conversation, and what passed at such interviews ? 

A. I had a conversation with Mr. John W. Garrett, the president 
of the defendant, at the Brevoort Hlouse, New York. 

10Q. About what time” 

A. I could not give the date; it was the latter part of May or the 
Ist of June, 1881; it was on his return from Europe, and T think on 
the day he left for Baltimore 

11 Q. May 31, or June Ist? 

A. It was the latter part Oj May | can't cIVve the date: he sent 
for me; he ex pressed himself dissatisfied with the agreement that 

his SOT had undertak« i and signed. 
O48 12 (). The agreement between the Western Union and 
Baltimore and (iilo 

A. Between the Western Lt nion ana the Daltimore and Ohio 
Railroad Company, ; 

lo Q. Well. sir, what else did he say? 

A. He asked me if Robert had told me that the contract between 
the American Union and the Baltimore and Ohio was at an end. 
Ile told me he wanted to state to me himself that fact: suld it was 
necessary to have a distinct understanding, because he intended to 
now carry out his idea long entertained of making al large telegraph 
company covering all of the principal points in the country 

14 Q. In what relation did Mr. Robert Garrett stand to the Balti- 
more and Ohio Railroad Company, the defendant, at the time 


*; 


when these conversations of which you have spoken were held? 

A. As I understand it, one of the officers of the Baltimore and 
Ohio Company. 

hp (). Vice-president t 
A. Vice-president—one of the vice-presidents. 
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Cross-examination by Mr. RICK 


| Q. Prior to the 19th of January, 1881, when the agreement was 
signed transferring the lines of the American Union to the Western 
Lonion Company, Wiis if not for il week or tWOo prior to thicet date il 

inatter of public notoriety that such iit) arrangement Wis 
O49) contemplated and would probably be carried into etlect ? 
A. I think it was, sir. 

eis It wis a matter fully referred LO in the public papers of the 
day, was it not, General ? 

A. Yes, sir. 

> (). lave you no recolleetion of the first interview held between 
yourself anid Myr Crould Ol) the Ole side and Mr. Robert Crarrett on 
the other some days prior to the 19th of Jan., and which took 
place early in the morning at Mr. Gould’s house; do you recol- 
lect 117 

A. don't recolleet it. and vel [ do have an indistinet recollection 
Of if What was thr subject ? 

1 (). IT will try to refresh your memory. Do you not recollect an 
Interview som davs prior to the 19th day of January, ISS1, be- 
tween Mr. Garrett and his counsel on the one side and yourself and 
Myr Ciould on the other, which took place immediately after break- 
faust at Mr. Gould’s house and by your appointment with him, Mr. 
Robe rt Grarrett having COINeC On from Baltimore by the preceding 
night's train for the purpose of having an interview with yourself 
and Mr. Gould? Do you not recollect that at that interview Mr. 
Giaarrett stat d that lie had COMIC ON from Baltimore 1 view of the 
statements publicly made that a consolidation was about to be effected 
between the three telegraph companies, and that, as his com- 
pany that is, the railroad company—had at co-operative adyree- 
ment with the American Union Telegraph Company, the etlee 
of such a proposed consolidation and transfer to the Western 

Union Company would disqualify the American Union Com- 
650 pany from performing its contract with the Baltimore and 

Ohio Company ; that lus Visit Wiis for the purpose of ascer- 
taining what Was proposed to be done in reference Lo his company 
Do vou not recollect Mr. Gould’s reply, you assenting to it; that the 
Balti lore and (ohio Railroad Company would not be Injured by the 
propose | arrangement that the Western Union Company had much 
larger telegraph facilities than the American Union Company and 
proposed to extend them by cables into Japan and China, and that 
the Western Union Company would be perfeetly willing to perform 
thr contract of the Ameriean Union Company, but that he advised 
Mr. Garrett that the best arrangement to be made, in his judgment, 
for both the Western Union and the B. & O. Co. would be that the 
b. & O. should lease its entire system to the Western Union, receiv- 
ler’ a full re ntal for the Sadie, ana that the Western Union ( ompany 
Was pore prune d to oller the baltimore and Ohio Company under such 
an arrangement avery large and liberal rental for its wires, and 
were not all Live nevotiations which subsequently took place between 
the Baltimore and Ohio andthe Western Union Companies initiated 


‘} 


by that conversation ‘ 
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A. Long question. I remember the meeting, but I do not know, 
of course, whether that was his purpose in coming; I cannot tell 
that. I do remember Mr. Gould’s suggestion, as you stated, and this 
I recollect. HHeasked me, he sald, “ Don't you think that you would 

feel warranted in recommending such acourse?” I said,“ I 
651 should.” In substance | remember this conversation. 
oQ. As a matter of fact, was not Mr. he rrett maeht in 
assuming that if the proposed transfer was made by the American 
Union to the Western Union of all its lines the American Union 
Company would virtually disqualify itself from ability to perform 
its contract with the Baltimore and Ohio Company ? 

A. I think not, siz 

6. The plan then proposed and in fact carried out was, as | 
understand it for an absolute transfer by the American Union Com- 
pany tothe Western Union Company of all its lines, property, instru- 
ments, stations, rights, contracts, and property of every description, 
excepting only the franchise to be a corporation. How, then, after 
that transfer was effected, would it have been possible for any other 
than the Western Union Telegraph Company, as the assignee of the 
American Union Company's lines, to have performed the coutraet of 
the latter company withthe Baltimore and Ohio Ratlroad ¢ ompany? 

There Was ali exception made, as I recollect, for that COTM pany, 
and with the co-operation of the Baltimore and Ohio Company it 
could have been carried out as intended, but the Baltimore and 
Ohio was not willing LO co-operali 

7 Q. You are right in saying that the consolidation agreement 
contained a statement that the contract of the American Union 
with the baltimore and Ohio was particularly excepted from the 
contracts of the American Union Company transferred or meant to 

be transferred by that consolidation agreement, but fat thre “the 
652 time the agreement did transfer, in fact, to the Western Union 

Company all the lines and property of the American Union 
Company; now, inasmuch as the contract between the American 
Union and the Baltimore and Ohno ¢ ompanies was for a co operative 
interchange of business between their respective lines, | again ask 
you, notwithstanding this exception in the consolidation agreement, 
How could it have been possible for the American Union Telegr: p nh 
Company to continue with the b. & O. Company the co-operati 
urrangement stipulated for in the contract between those two com- 
panies when the whole effect of the consolidation agreement was to 
put all the lines of the American Union Tel. Co. into the ownership, 
control, and management of the Western Union Company? Is it not 
plain to you that the effect of that consolidation agreement was to 
leave the B. & O. R. R. Co. in the condition that if it did not accept 
the Western Union Company in place of the American Union Com 
pany the contract could not be performed at all? 

A. You are very much mistaken, Mr. Frick: the whole thing as 
if stood Wis in the han ls O] the Baltimore and (hilo Company 
they had every wire in their offices that the American Union Tel. 
Co. possessed, and they remained there until the b. & O. RK. Rh. Co 
cut them out, without any plac to go, and notified us that they 


335 THE WESTERN UNION TELEGRAPH CO. VS. 


would consider the contract at an end: it was they that did it and 
not the American Union nor the Western Union; it would have 
been carried Ol} just as well. because they would have had better and 

additional facilities which would never have been questioned. 
O35 sq It is true that the lines remained in the oflice of the 

3. WO), ( ompany, but they had by virtue of the consolidation 
agreement become the property of the Western Union Company. 
Now, if may be true, as you say, that they would have had larger 
facilities than before, and that the agreement would have been per- 
formed with these larger facilities, but, nevertheless, the question 1S, 
Would it not t ha — the Western Union Tel. Co. and not the 
American Union Tel. Co. that would have performed the contract ? 

A. I consider it wor ald have been the American Union Company 
and not the Western Union. I was still in possession, as_ president 
of the American Union Tel. Co., and knew what were the wants of 
both sides of the house,and would have felt morally bound to have 
ory 1} all the a s aiter the consolidation that had been rLVe 1} 
before. All Ol the \ vires hh: U been le i 1) the otlices and ther had 
been no change made whatever until they were made by the Balti- 
more and Olio Company. 

9(. Do I understand you to say that you were In possession, as 
preside lif ot thie Ame rican lL nion Company, of its lines after the 
transfer of those lines had been made to the Western Union Con 
pany; are you not mistaken? 

A. | tn nol mistake hi, because Wis thre reneral manager ol all. 
and [| was also the president of the American Union. 

10. While the negotiations were going on for some months for 
il lease of the 1} WO) lines LO the West ri Union the terms of the 

old contract between the American Union and Baltimore and 
Go| Ohio continued to be performed—that is to say, there was an 

inter hange of business and an accounting for the same under 
the terms of the contract; in point of fact, was that interchange of 
business between the B. & O. and the American Union or was tt 
between the B. & O. and the Western Union ? 

A. It was between the B. & O. and the American Union; T know 
Ol no settle ments threat have ver been made, and Ol} the day of the 
Mecling, after the meeting, Mr. Garrett was asked the qui stion as to 
what his decision Was going to be in reference to the proposition ; 
his reply was that he could not say until he had heard from his 
father, but that, meantime, the business might continue. Now, what- 
ever business they would hand to the American Union, ‘Tel. Co. it 
would have been bound to take, andjdid take, and of course what- 
ever settlement was made would be subject to the provisions of that 
contract so far as the business transacted. 

| | (). You SaLy that the business continued to be performed by the 
American Union Company ; was there any account as provided by 
the contract made with the auditor of the American Union Com- 
pany after Feb., ISS1? 

A. That I can’t say; Mr. Bates had charge of the accounts ; those 
| have paid no attention to at all. 
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_ 12 Q. Then Mr. Bates’ statement on that subject you assume to 
be correct ? 

A. Il have no doubt it is. 

15 Q. Some conversation is said to have taken place between Mr. 

Robert Garrett and yourself and others after the meeting of 
foo Jan. 19,1881,when the consolidation agreement was accepted 

by the directors of the American Union Company, to the 
effect that he could come upon no definite agreement with the West- 
ern Union Company for a lease of the wires of his company until 
he heard from his father then in Europe, and in the meantime, the 
American Union and Bb. & ©. contract being at an end, that the in- 
terchange of business provided for by that contract might be con- 
tinued, pending the acceptance or rejection of the Western Union 
Companys proposition. Do you recollect anything occurring to that 
effect ? 

A. I do. 

14 (). The interchange of business referred to in that conversation 
was the intere hange that “ac tually took place lp) to October, ISS1, 
was it not? 

A. I cannot answer that question as to how long it continued. Mr. 
Ciarrett.made the statement that he could not give a definite answer 
until he heard from his father: meanwhile the interchange of busi- 
ness could go on, and he turned to me and said, “ I shall rely upon 
you to understand that this contract is at an end.” He called me out 
Into the hall and ealled 1Y) \ attention to the fact that the contract 
was at an end. 


At this point the solicitor for the complainant withdraws the 
notice calling for the production of the original letters and telegrams 
referred to by Mr. Bates to the 15th interrogatory-in-chief ; also 
withdraws the notice to the complainant Lo produce copies of the 
four contracts referred to in the letter of Gen. Keckert of June & 
ISS], to President Garrett. 

Hob Davip H. Bares, recalled for further cross-examination. 
By Mr. Frick: 

1 (. Mr. Bates, you have stated in your examination-in-chief that 
at the meeting af the board of directors of the American Union Tel. 
(Co. c ld Jan. 19, 1881, Mr. Robert Garrett,as a director of the Amer- 
ican Union Tel. Co., was present and offered the resolution rati- 
fying a approving the consolidation contract. Will you be good 
enough to produce or examine the records of that meeting and state 
whether it contains mention of any such fact? 

A. I have referred to the original minutes of the meeting of 4di- 
rectors of the American Union Tel. Co. of Jan: 19, 1881, referred 
and find that Mr. Robert Garrett’s name is not mentioned therein as 
having offered the resolution of approval of the conselidation agree- 
ment. The question arose at the time as to whether it were best 
to have the names of the directors moving and seconding the reso- 
lution in question entered upon the minutes, and counsel advised 
that it should not be done. 
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2 Q. By whom was the resolution prepared ? 

A. I presume by Gen. Swayne, one of the counsel of the com- 
pany, or by Mr. David Dudley Field. I was present at the meeting 
as one of the directors, and am personally aware of the facts, as 
stated by me in my examination-in-chief and above ; 

34). You were not only a director of the American Union, but 


you were also vice-president of that company at the time 
697 Please state, if you can, how it came that Mr. Robert Garrett 


should have been called upon to present that resolution pre- 
pared by the counsel of the Company t 

A. I don’t know; it was, of course, requisite that resolutions 
should be offered by one of the directors; I don’t know how it came : 
that Mr. Robert Garrett offered it. 

|. Was it seconded ? 

The motion was, as | remember, seconded by Mr. Russel] Sage 

9 Q. Are you certain about that ? 

A. Not absolutely, but nearly so. 

6. Do you feel sure, absolutely sure, that your recollection 1s 
correct in reference to Mr. Robert Garrett having offered that reso- 
lution ? 

A. I do; there is no doubt in my mind whatever. 

7 (). But you cannot tell how the resolution came into his hands 
for that purpose. Is that so? 

A. I have already stated I do not know how it came that Mr 
Garrett offered the resolution, nor do I know how it came into his 
hands. | 

8 (. Had he been at all concerned as a director of the American 
Union Tel. Co. with the negotiations between the three COT PUTS 
which led to the preparation and passage of that resolution ? 

A. Ile was in the city during the week immediately preceding 
the date of the signing of the consolidation agreement and of the 

directors’ meeting referred to, and had various interviews 
658 with Mr. Gould, Gen. Eckert, Mr. Dillon, and others, but I 

do not know how much, if at all,he had to do in his eapacity 
of director of the American Union Tel. Co. in carrying on or con- 
cluding the negotiations beyond the fact of his having offered tlie 
resolution of approval in the meeting of directors 

+. You have already stated that Mr. Garrett had interviews 
with the parties named in reference to the interests of his own com- 
pany—that is, the B. & O. Company—and you have also stated that 
Mr. Garrett was dissatisfied with the consolidation agreement. How 
can you account, under these circumstances, for Mr. Garrett’s being 
requeste <] to offer that resolution ? . 

A. I have not stated that Mr. Robert Garrett was requested to 
offer the resolution,. but simply that he offered it. hada larg 
interest as a stockholder in the American Union Tel. Co., and, with- 
out being able to judge his motives, my opinion ee a asked, | 
should state as ny belief that this interest in the American Union 
Company was sufficient to induce him to desire the consolidation of 
the three telegr: aph com panies Lo be completed, and Lo induce him 
to have offered the resolution of approval. 
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10 Q. Was any question made at this meeting in regard to the 
passage of this resolution by way of objection to it, or was it accepted 
us a mutter of course ” 

A. There was no objection made by any of the members of the 
board present, and the resolution was unanimously adopted. 

11 Q. You have stated that after the meeting of the American 

Union direction at which the transfer of its lines to the West- 
bot ern Union was approved and ratified you held a conversation 

with Mr. Garrett, substantially to the effect that he could 
COMIC Upon no detinite agreement with the Western Union Company 
In reference to a lease to it of the B. & O. R. R. lines without hear- 
ing from his father, who was then in Europe, and that, as the agree- 
ment between the American Union and the Baltimore and Ohio was 
ut an end, the interchange of business contemplated by that con- 
tract might be continued temporarily while the negotiations were 
going on between the Lb. & O. and Western Union in reference to a 
lease. Now, will you be good enough to state whether the inter- 
change ot business which, 1) fact, took place after that conversation 
Was an Interchange of business between the American Union Tel. 
Co. and the B. & O. R. R. Co., or between the Western Union Tel. 
Co. and the B. & O. R. R. Co.’ 

A. You have in your question recited my previous answer in 
direct examination, nearly as | remember it, but on one point there 
is aslight difference. I have not in any ease, as | remember, spoken 
of the proposed new contract between the Western Union and the 
b. & O. R. R. Co. as a lease, but as an agreement, first, to settle all 
disputed questions and litigation between the parties named during 
the term of the proposed lease or longer, the Western Union Com- 
pany claiming, under the present suit, the ownership and control of 
a large part of what is known as the B. & O. R. R. Co.'s telegraph 
system; second, the taking Over by the Western Union Tel. Co. of 
| the whole telegraphic system of the B. & O. R. R. Co., including, 
660 of course, the lines already and now claimed by the Western 

Union Company, and the payment to the railroad company 
of an annual sum for all their telegraphic facilities, including serv- 
Ices of Operators, transportation, etc In reply LO the last part of 
your question I have already stated In this examination that the 
lawyers must determine that point; I don’t know. 

12Q. Mr Bates, you have already stated that the last account that 
was made up between the American Union and the B. & O. Com- 
pany was immediately after the ccnsolidation, in January, 1881, and 
that all the other accounts up to Oct. Ist, 1881, were between the Bb. 
& O. and the auditor of the Western Union Company. Now, the 
question is not a question of law, but a question of fact. I wish to 
know whether, after this conversation with Mr. Robert Garrett, the 
interchange of business which in fact took place was an interchange 
with the American Union or with the Western Union Company In 
fact, not in law? 

A. [ can best answer that question by recalling the fact already 
testified to. that the actual transter of the lines and property of the 
American Union Tel. Co. under the consolidation agreement took 
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place Feb. 3, 1881. The month’s business having been already 
begun, it Was Inexpedient and Unnecessary LO consolidate the othce 
accounts of the American Union Company with those of the West- 
ern Union Company until March Ist, 1881; therefore all the busi- 
ness handled over the lines known as the American Union lines after 

the date of the consolidation agreement, Jan. 19, 1SS1, until 
66] the end of leb., ISS1, was accounted for on the American 

Union Tel. Co.’s forms, but actually taken into the Western 
Union ‘Tel. Co.’s accounts, as provided for by the terms of the con- 
solidation agreement. ‘This was done as a mere matter of conven- 
lence. 

13 Q. In your answer to the preceding question you have gone at 
some length into what was your understanding of the proposed new 
arrangement between the Western Union and the b. & O. I called 
it a lease. Please say whether or not the final agreement propounded 
was not for a lease from the B. & O. of all its wires to the Western 
Union to be operated by the Western Union, subject to an annual 
rental to the B. & O. Was not that practically what was proposed ? 

A. The propositions and agreements must speak for themselves 
on this point. 

14. Was it not proposed that the Western Unton Company 
should take over, to use your owll expression, the lines of thi Dalti- 
more and Ohio Company, operate them, and pay the railroad an 
annual rental for such use? 

A. Yes: with this qualification, that the lines taken over were of 
two classes: lirst, those claimed under this suit by the Western 
Union Company as its capital,and, second, those actually constructed 
and paid for by the B. & O. R. R. Co. 

ld (). both, then, were to be included in the proposed lease 

A. Both classes wete to be included in the proposed agreements. 

16. Q. Please to state whether all the wires on the B. & ©. railroad 

on its main stem between Baltimore and Wheeling were 
OO2 under these propositions to be transferred into the Posse sslOn 

of the Western Union Tel. Co., to be operated by it at a cer- 
tain rental, payable to the B & O. Company ” 

A. Yes; the railroad company was to yield up to the Western 
Union Company all the lines of telegraph between Baltimore and 
Wheeling which the railroad company had, according to the claim 
of the Western Union Company, unlawfully held, and also other 
wires and lines erected and paid for by the railroad company on its 
owh account, 


) 


663 Gen. Tuomas T. Eckert recalled by plaintiff’s counsel for 
re-examination-in-chief. 
By Mr. Gwinn: 
1 Q. Gen. Kekert, I think you have said that you were present 
at the meeting of the directors of the American Union Tel. Company 


on Jan. 19, 1881—the special meeting which was then held? 
A. I was. 
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2 Q. Was there a resolution offered at that me Ling ratifying and 
approving the consolidation agreement of Jan, 19, 1851? 

A. Yes, sir. 

0 Q) Who offered that resolution ? 

A. Mr. Robert Garrett 

| (). Do you mean the consolidation agreement between the West- 
ern Union ‘Tel. ( O., the A lantic a\ Pacitic ¥ I. Co , and the Ami rican 
Union Tel. Co., which has already been put in evidence in this 
case ¢ 


A. I do. 
Recross-examination by Mr. Frick 


| (). The resolution Vou S| ak of was pore pared, wis It not. by the 
4 


counsel ot the consolid: 
brought to the meeting to 
A. I think it was prepared’ by the counsel; I do not say posi- 
tively; that was my impression 
2 (). Do you recollect who brought thi resolution to the 


, " 
iLlhnY COTM paliles by bore Lhe Inceting and 
be passed, as a matter of course ? 


; 


meeting * 
(jt4 A. | “am not posit Vi whether it Was brought there or 
written at the meeting 
3 (. Counsel were present, were they not—Mr. Swain and Dudley 
Kield ? 


A. ae might have been Delore and not at thre Line: | Cubnot Suy 


— 


positive ly as to that. 

1. Q. It was quite well understood, was it not, before the meeting 
was held that such a resolution was to be offered and would be 
accepted by the officers of the American Union Tel. Co.? 

A. Yes, sir. 

) (). Can you explain how i happened that thie rt solution, if you 
are right in your recollection that it was offered by Mr. Garrett, 
came to be placed in lis hands for that PUPPpose t 

A. It was submitted to him before it was offered for his considera- 
tion, and after he read it I do not think it passed out of his hands 
before he oflered it. 

6. That is your recollection of the circumstances under which 

eo 


if happened to be ollers d by him. IS IL: 


A, Y es, sir. 
Re-examination-in-chief by Mr. Gwinn: 


). Have you any knowledge, Gen. Eckert, of the circumstances 
which induced Mr. Robert Garrett to offer that resolution? If so, 
state it. 
A. Well, it was my impression that he offered the resolution ; it 
was a resolution that he approved, and he offered it with the 
665 belief that he would enter into another agreement with the 
Western Union Company 
2 Q. Had he personally any large pecuniary interest in the stock 
of the American Union Tel. Co. at that time? 
A. He had; whether he had at that time J am not able to say. 


LQ 
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Recross-examination by Mr. Frick : 


1. At the time of the meeting In question your Impressiop was, 
was it not, that Mr. Garrett fully expected to be able to make with 
the Western Union Tel. Co. an arrangement which would be satis- 
factory to lis company ? 

A. Well, I presumed that he would from the offer that had been 
made to him, because it was all that the property was worth. I cannot 
CXpress al opinion as to what his views were. 


666 CHnarvLes A. TINKER, a witness produced on behalf of the 
complainant, being first duly sworn by us according to law, 
makes oath, deposeth, and saith as follows 


By Mr. Gwinn 


| (). W hat Is your hahie, age, residence, and occu pation 4 

A. Charles A. Tinker; 45 vears ol |; ; general — nt of 
the Western Division of the Western Union Tel. 

2Q. What had been your occupation in the thea SIX years pre- 
ceding the present time ? 

A. Since the vear 1875 I have been in the position of general 
superintendent of the Atlantic & Pacitic Company at Chicago until 
Mareh, 1879, when I was appointed superintendent of the telegraph 
of the Baltimore and Ohio Railroad Company. 

3. How long did vou remain in that service 

A. Until the 10th day of Au rust, ISS1I. 

LQ. You remember, Mr. Tinker, having been present in thi 
month of January, ISS1, say, on January 17th, 1881, at Mr. Gould’s 
oflice, Nos. 78 and 80 Broadway, New York, at a meeting held be- 
tween certain persons 7 

A. Yes, I do 

> 4. Do you recollect who were present at that meeting ? 

\. I recolleet that Mr. Gould, Gen. Eckert, Mr. Robert Garrett. 
Mr. Dillon, Mr. D. Hl. Bates, and myself—I Was voing to Say Mr. 
rick, but [am not positive that he was present at that meeting ; he 
was there, either in the meeting or just outside, I think. 

6@ Are you able to say whether or- not at that meeting any 

conversation oecurred with reference to a contract between 
O07 a Baltimore and Olio Railroad Company and the Ameri- 
1 Union Tel egrap rh on} Many * dated Feb. 28. 1SSO ? 

A. " cannot recollect that there was anything direct in regard to 
that contract unless it was referred to in connection with the pro- 
Pose d contract of the Western Union ‘Tel. ( 

7 Q. You do not specificaily recall, then, anything being said in 
regard to that contract at that time? 

A. I think there were remarks made in regard to the then posi- 
tion ot the COT panies which Involved the discussion of the question 
of the American Union contract with the B & O. Co. 

oY Do you remem ber the proposed consolidation of the telegraph 
CODpPaliies coming Uy) 1) COnNVersallon al that meeting ? 

A. Ido not; my recollection is that the consolidation had already 
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virtually taken place, and the object of that meeting was for the pur- 
pose of discussing the effect of the consolidation upon the Bb. & OR. 
R. h Co. and the question Ot a contract between thr 1} WU i ly 
Co and the Western Union Tel. Co 

YQ. Do you remember Mr. Robert Garrett’s discussing in any 
manner at th il meeting the effect of the proposed consolidation On 
the relations of his company to the American Union Tel. Co.? 

A. My recollection Is that Mi Grarr tt’s position was that the COn- 
solidation of the American Union Tel. Co. with the Western Union 

Tel. ('o. had terminate 7 the then existing O! pre viously CX- 
HOS isting contract betwi en thre I} W ©). and tha Amertean l'nion 

Telegraph Company, which was expressly terminable in case 
of any consolidation. 

10 Q. Do you remember, subsequently to that period of time, or 
had you subsequently to that period of time, any conversation in 
relation to the contract of the American Union and the B. & O 
with Mr. John W. Garrett, the president of the B. & O. Railroad 
Company? And, if so, state what that conversation was, and when 
you had it. 

A. Mr. Garrett, the president of the B. & O. Company, was at that 
time in europe, and the question of the contract did not come lly 
with him until some time in July, 1851, the following July, and 1 
had ho opportunity to see him until about the last day 7) July 
when he telegraphed ie, asking me to come to Deer Park, where | 
went and had along interview with him. At that time we discussed 
the relations of the Lb. & O. to the several telegraph companies with 
which they had had connection, among others the American Union, 
and he Puive me LO understand — | Call recall that ne expressed if 
positively—that there was no contract. or that the contract was ter- 
minated. Atthe same time, in our general conversation, he gave 
me to understand that that contract was off, that the bB. & O. was 
under no obligations or did not recognize their obligations under 
that contract and the plans of the b. & O. in relation to the tele- 
graph system and its future. In these plans there were no recogni- 
tion of the then existing contract with the American Union or with 
the Western Union and thie 3 Ww VU. Railroad Company He told 
me, somewhat generally, what its plans were, and he proposed the 

building up of a new system of telegraph based upon lines 
(60 that he then had. which he could control, and which the 

Western Union Company had no claim upon through any 
then existing contract. I desire to say in regard to that conversa- 
tion that it 1S, I think, now in existence and can be had, though 
have not a copy of it. 

11 Q. How do you mean in existence? 

A. It was taken down by a stenographer at Mr. Garrett's dicta- 
tion and written out, revised by Mr. Garrett, with Mr. Garrett's 
instructions to the stenographer, Mr. Jones, to furnish me with a 
COPY of it. | have several LImMes asked ior a COPY, but have never 
been able to obtain it. 


Ad rill WESTERN UNION TELEGRAPII CO. VS. 


Cross-examination by Mr. Frick : 

| (. At the time of the interview at Mr. Gould’s office, to which 
you have referred. you were present, were you not, with \r. robert 
Garrett as the then superint ndent of the B. & O telegraph system ? 

A. I was. 

2 (). The object of that mi eting was to hear and discuss what the 
Western Union would be willing to do In Ly half of the 1}. XW ©), IR I. 
Co. in view of the consolidation then virtually agreed upon between 
the Western Union, Atlantic ana Pacific, ana Am rican Union (’om- 
panies, Was it not ? 

A. The object ol that brite rvie W, as | unde rstood if to be, Was for 
Mr. Garrett to ascertain what it was propos d to do with the Bb. XQ). 
R. R. Co. The parties thereto were not — meet him as such. Mr. 

Dillon met him as a railroad man interested in railroad con- 
670 tracts, and expressed himself as such and not as a telegraph 

man clearly. He spoke of the relations of the railroad and 
telegraph to each other and the kind of contract that would suit 
him as a railroad man. The discussion reached a point, I think, 
where Mr. Garrett was asked what he would accept, or Mr. Gould 
was asked what they would be willing to give, for a contract with 
the B. & O: Railroad Company ; and then, | think, that these propo- 
sitions were submitted to a representative of the Western Union 
then convenient—Dr. Green, I believe, on the next story upstairs in 
the same building—either to ascertain what would be the position 
of the Western Union or what what would be acceptable to the 
West rh Union Company ; sO that | did not understand then LO be 
present as direct representatives of the Western Union Company 

3). Mr. Gould was present, was he not? : 

A. Mr. Gould was present, and the others [ have named. 

L() Was not the matin subject of discussion at that meeting the 
question what Mr. Garrett would be willing to accept as a round 
rental per year for a lease of the wires of his COmMpany to the 
West rh Union Company, and what the Western Union Company 
would be willing to give? 

A. Ido not think it was in that light, Mr. Frick. Mr. Garrett 


CX pre ssly stated that he wanted it put In such shape that his com- 
pany would not have the work and difficulty of acecounting—of 
keeping these accounts—and he wanted it so that it would be made 


in a round sum and relieve the railroad company from the 


ive nec ssity of ke ping the accounts, and to be paid so that it 
would simply have to call upon the telegraph company for the 
money when it was due. I did not understand it to be in thi 


hnuture of a lease, but of asum to cover an amount that would be 
acceptable for the operation of the lines or its share of the revenues 
from the lines 

o(. Nevertheless, whether it was to be in the form of a lease or 
In any other form, the subject of discussion was as to what the 
Western Union Company would be willing to do and what Mr. Gar- 
rett would be willing to accept from the Western Union Company, 
was it not? 

Ans. It was. 


Mi OC yg. 
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6 Q. The arrangement then existing between the B. & O. and the 
American Union was for an exclusive working by each company 
of its own lines and for a co-operative interchange of business on 
certain terms between the two compysnies, was it not? 


Question objected to by complainant’s solicitor, as the agreement 
was in writing and would speak for itself. 

A. It was. 

7 Q. Under this agreement the B. &. O. R. R. Co. had up to that 
time received, had it not, the benefit of an interchange of busi- 
ness with the large telegraph system of the American Union? 

A. It had. 

8 Q. The proposed and virtually agreed upon contract between 

the three telegraph companies provided upon certain terms 
672 for an absolute transfer by the American Union Company to 
the Western Union Company of all its lines, did it not? 

A. I so understand it. 

) (). That consolidation, therefore, when carried out, left the B. 
& ©. Co., did it not, in such a situation that it could look no longer 
to the American Union Company for the performance of its contract, 
but would have to look to the making of some new arrangement 
with the Western Union Tel. Company ? 

A. I think not, Mr. Frick. 

1OQ. Why? 

A. Because I think the contract itself would be continuous in the 
American Union lines even under the Western Union Company’s 
management, if the option of the B. & O. to terminate the contract 
was not exercised. 

11 Q. If, as you have just stated, the effect of the consolidation 
agreement was to transfer to the Western Union Co. the exclusive 
ownership, control, and operation of the lines of the American 
Union, how would it have been possible for the contract between 
the B. & O and the Western Union Company to have been per- 
formed after the consolidation, except by the Western Union Com- 
pany? 

A. It was a question as to whether the Western Union Company 
was then under obligations to observe the contract; being under 
obligations to observe it, they could have easily operated it so far as 
it pertained to the American Union lines. 

12 Q. That is to say, provided Mr. Garrett had been willing to 

accept the performances of the contract thereafter by the 
673 Western Union Co. instead of the American Union Co.? 
A. Yes, sir. 

13 Q. That is what I supposed you meant. Now, then, Mr. Tinker, 
was not that state of facts recognized by Mr. Garrett in the 1nter- 
view to which vou have referred,and was not the practical question 
pending at that interview whether or not he would be able and will- 
ing to make a new contract with the Western Union Company in 
substitution for the contract with the American Union Company, 
whicly could not any longer be performed by that company? 

A. I hardly think that was the case, Mr. Frick. In my convers- 
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ations with Mr. Garrett and in my interviews with him on the sub- 
jeet | gol the Impression that the consolidation had released the 1} 
& O. from the contract, and now it would like to know whA&tthe 
Western Union Company Was colng to be willing to do with them 
in lieu of the contract which the American Union Company .had 
had with them. “The difference I saw was this: That the negotia- 
tions that were being had were not in the shadow of an existing 
contract, but they had already been terminated by the consolidation, 
and now Mr. Garrett was at sea in his mind and system, and he 
wanted to know what he was going to do, and he came for this to 
know what they were going to do. 

14 (). The plan for the organization of an independent tel graph 
system by the Bb. & O. R. R. which, as you have stated, was indicated 
to you in your conversation with Mr. John W. Garrett in July, 1581, 

was not contemplated, so far as you know, was it, at thy 
674 period of the negotiations in Jan., 1551, between Mr. Robert 

Garrett and the Western Union people to which you hav 
referred ? 

A. I think it was. 

Ld (). If if was, how do you account for the fact that lor some 
months negotiations were conducted Nn) which you took part for 
making a lease at a round rental of the B. & O. wires to the Western 
Union Company’? 

A. I think that at the time of the consolidation of the telegraph 
companies, the American Union with the Western Union, on ac. 
count of the previous relations of the L3. XW Y. and the Western 
Union, Mr. Garrett became very much alarmed and had in view an 
independent organization for his system, at the same time hoping 
that he might be able to make such an arra);gement with the West- 
ern Union Company as would relieve the b. & O. Company from the 
necessity of operating il system beyond the line of its road. and from 
what Mr. Garrett had said to me and from other information I be- 
lieved that Mr. Crarrett had In view cit) independent organization 
and system of lines based Upon what he then had. This Wiis in 
January, and in the operation and building up of the line in con- 
nection with the American Union Company Mr. Garrett had accu- 
mulated a large amount of telegraph material, and’ my impression 
was that he anticipated a consolidation. a compromise, between the 
American Union and the Western Union, and, in the event of such 
a situation, he should be prepared. to build up a system to New 

York. The negotiations which were conducted for si veral 
675 months, in my opinion, were in good faith by the B. & O 

and desire on the part of Mr. Robert Crarrett to make acontract 
with the Western Union Company; but in the conversation which | 
have referred to Mr. President Garrett told me there was a proposed 
urrangement, and \! was very fortunate that it was hot close dl, as it 
could never have been satisfactory to him; so I was under the im- 
pression that President Garrett preferred to build up a separate 
organization with no connection with the Western Union. 

16 Q. The contract with the American Union was for ten years, 
I believe ? 
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A. | believe it was 

17 Q. It was made, I think, when you were superintendent of the 
b. & O.? 

A. Yes. 

IS (). Was not that contract satisfactory to the B. & O. road ? 

| supposed It was, : 

1) @. Was it, in your opinion, a beneficial contract to the B. & O.? 

A. I think it was. 

20 Q. The American Union had a very extended system at the 
time of the consolidation, had it not? 

A, Yes: quite an extensiv S\ stem. 

21 Q. This consolidation with the Western Union left the B. & O., 
did it not, in such a condition that it had either to make a contract 
with the Western Union Company or to start out with an independ- 
ent system of its own ? ) 

A. I did not think so; Mr. Garrett seemed to think so, 
O76 but if seemed to me the contract itself left tan the hands of 
the 1}. WV OU). ( ompany to continue its relations with thr W est- 

ern Union for the balance of its term if it chose. 

22 Q. But Mr. Garrett thought otherwise ? 

A. Mr. Garrett thought otherwise. 

2 (). And sO ex presse d himse lj Lo vou, did he not? 

A. Yes, sir; and seemed to be averse to having relations with the 
Western lnion Company through the contract with the American 
Union Company, which did not settle the questions at issue between 
the Wi stern Union Company and the 1}. \ ‘an © railroad. 

24. Mr. Robert Garrett agreed, did he not, at the time of the 
consolidation, that pending the negotiations between him and the 
Western Union Company to which you have referred the Western 
Union Company might continue to perform the contract of the 
American Union { om pany lor interchange of business, and such in- 
terchange went on, did it not, until the fall of the year 1881? 

A. It did: ves, sir. 

2 (). When Mr. Crarrett consented to the \V estern Union Com- 
pany s performing the contract ol the American Unton Company 
while the negotiations were going on it was with the understanding 
that unless those negotiations teripinated in some final agreement 
he would not be willing that the Western Union Company should 
assume any longer the obligations of the American Union Company 
under its contract with his company; is that so, Mr. Tinker? 

A. Thatis so; that is my understanding. 

26 Q. So long as the Western Union Company continued to per- 

form this contract of the American Union Company it did 
O77 so upon the same terms and system of accounting, did it not, 
which were provided by the contract with the American 
Union ? 
A. It did, sir 
27 Q. While that interchange of business was going on did not 
the B. & QO. Railroad Company held the possession of and operate 
exclusively a!l the wires on the line of its road between Baltimore 


and Wheeling, as it had done under the American Union contract? 
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A. To the extent that it did under the American Union contract. 

2d Q. Well, so long as that contract was In operation, the Bb. & O. 
had, had it not, the exclusive possession of and operation of all the 
wires on its road between Baltimore and Wheeling? 

A. Yes, sir. 

29. Was there or was there not, during the existence of the 
American Union contract, any serious question between the two 
companies as to the adjustment of the accounts between them under 
that contract ? 

A. I do not think there was any at any time. 

o0 (. Had there or had there not to your knowledge, while the 
Western Union Company was operating wires on the B. & O. road, 
any serious difficulties arisen as to questions of accounting between 
the two companies? 

A. There had been. Asa matter of general information obtained 

in my position at the time that I was superintendent of the 
O75 lines, | know that the accounts pertaining to the Connells- 

ville Division, which were then O}M rated under a contract 
with the United States Telegraph Company, which was subsequently 
leased by the Western Union and the accounts taken into the sys- 
tem of the Western Union Company, there then existed a difference 
which prevented a settlement of accounts for two or three Vears. 

o1 (). Were there not also unsettled questions of account between 
the Western Union and the b. & O. with reference to the wires on 
its main stem? 

A. lam not awure that there was any question of settlement of 
accounts on the wires of the main stem. ‘The question wasas to the 
construction of the contracts. I never had por sented to me uny ac- 
counts. I don’t know the facets. 

5 (). The B. & O. Railroad Company had at one time relations 
with the Atlantic and Pacific, had it not, while Gen. Eckert was 
president of that company? 

A. Yes, SIV. 

33 Q. Gen. Eckert was also president of the American Union when 
the contract was made with that company. 

A. Yes, sIr. 

34 Q. Were the difficulties which the B. & O. Company had with 
the Western Union Company,to which you have referred, anything 
to do, so far as you know, with President Garrett’s indisposition to 
enter into any contract with that company? 

A. I don’t think they had, if they would pay him what he thought 
he ought to make out of a contract with the Western Union Tele- 

graph Company. 
O,%) OO (). But that was only in the wav of a round sum, as | 
understand, and not by Way of co-operative arranges nts. 

A. He objected to a connection with any telegraph, company which 
required him to incur the expense and the trouble of keeping tele- 
graph accounts in his railroad service,and in his interviews with the 
people in New York, and in his talk with me on the subject, and his 
subsequent negotiations with the Mutual Union Company, he laid 
great stress upon this point, the matter of accounting with the tele- 
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graph companies which had given him so much trouble, his position 
being that the telegraph accounts ought to be kept in some way from 
the railroad accounts or accounting, by proportions, and he obj cted 
to that kind of accounting, for he had had great dithiculties in mak- 
Ing his settlements promptly with the Atlantic and VPacifie and 
American Union Companies In whatever future arrangement he 
made he desired to have the earning capacity of the B. & ©. railroad 
paid for in a round sum. That was clearly my understanding of 

his desire of having his portion in the way of a round sum. 
GSO No other witnesses being produced before me, I then, at the 

request of the solicitors of the respective parties, adjourned 
this CODIIISSION to thre fourth day Ol October, Wn the Sime year, and 
the Site place, at ten o'clock in the forenoon, ail which time ana 
place the commission met, pursuant to adjournment, and I proceeded 
in the presence of the solicitors of the r spective parties to take the 
following depositions —that is to say 


7 


Jay GouLp, a witness called on behalf of complainant being first 
by me duly sworn, deposeth and saith as follows: 


By Mr. Gwinn 


(). Mr. Gould, what is YVOUP hathe, age, resid nee, and OCCU pPa- 
lion ? 

A. My name is Jay Gould: age, 47; residence, 579 Fifth avenue, 
New York city; my occupation, connected with railroads and tele- 
graph systems. 

2. Do you know the parties complainant and defendant in this 
suit, the complainant being the Western Union Telegraph Com- 
pany and the defendant the Baltimore and Ohio Railroad Company ? 

A. Yes, sir 

3. Have you any knowledge of any meeting or meetings being 
held in the city of New York in the month of January, 1851, between 
Mr. Rob rt Graarrett, the vice per sid nt of the 13. XV WU Railroad (fom- 
pany, and Gen. Eckert and yourself and other gentlemen, directors 

of the American Union Telegraph Company ? 
OS] A. Yes, sir; [ remember the meeting ; was present at it; if 
was held at my office 

t(. Do you remember who were present at that meeting 

A. Mr. Robert Garrett, the vice-president of the B. & O. railroad, 
and Gen. Leck rt, Mr. Bates, Mr. Sidney Dillon, Russell sage, and 


‘3 


myself. 

o (J. Will you be kind enough to state w he thre r thie eontract be- 
tween the B. & O. Railroad Company and the American Union Tel- 
egraph Company, dated February 28th, ISSO, which has been given 
in evidence in this case, formed a topic of conve rsation at such inter- 
view and is so, in what connection and what was said and done In 
reference thereto” 

A. It did; the meeting was called at my request because General 
Eckert had informed me that Mr. Garrett, in an interview with him, 
had expressed great dissatisfaction at the. proposed agreement of 
consolidation between the American Union and the Western Union 
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and the Atlantic and Pacifie Telegraph Companies. At that meet- 
blige ex plained to Mr. Robert Garrett fully the contract of consoli- 
dation and undertook to get him to assent to it, but his mind, he 
said, was irrevocably made up that they would not consent to the 
transfer of tha American Union-Baltimore and Olio contract. | 
Wieca}n that hie objected to the proposed transfer of the contract be- 
tween the American Union and the Baltimore and Ohio, so far as 
his company was concerned, to the Western Union. As the ratifi- 
cation of the consolidation contract by the American Union as 
then drawn was a very important matter to the American Unton 
Company, [ finally agreed with Mr. Garrett that the contract 
OSL between the Baltimore and Ohio and the American Union 
of be bruary ~Sth, SSO, should be abrogated. We both assented 
to that arrangement, and the said contract was thenat anend. Mr. 
Garrett then further said that his company would make a new 
agreement with the Western Union compromising all the litigations, 
but he wanted the arrangements at a fixed price per annum ; that 
price he said he would leave to General Eckert to fix, as he be- 
lieved li would fix an equitable price. After Mr. Grarrett ana | 
had Tt this arrangement we called Mr. keekert UD), and CA 
plained to bina 3 rett’ 
and | instructed (;eneral locke rt to go ahead and Curry it out. That 
ended the interview. I had full authority on the part of the Amer- 
ican Union Telegraph Company to deal with the subject of the con- 
Lract between the Aime rican Union and the Baltimore ana Ohio of 


‘hen, | understand you to say, Mr. Gould, that from and 
after the period of the conversation of which you have spoken the 
contract of February 28th, 1880, between the American Union Tel- 
egraph | OTNpPany and the Baltimore and Ohio Railroad Company 


7 QQ. Mr. Gould, will you be kind enough to fix as nearly as you 
dates of these conversations in the month of Jan- 
uary, ISSI, of which you have spoken ‘ 

A. It was either the morning of the meeting of the American 
Union directors ratifying the agreement or the day preceding the 


; 


O55 (). ‘That is to say, it must have been either January 17th, 


ISth. or 19tu. ISS1. or thereabouts ? 


The solicitor for the complainant here stated that he had no 
further question LO pul to the witness at present unless some other 
matter than that concerning which Mr. Gould has been examined 
by him should be offered in evidence hereafter by the defendant, 
and in such event it is agreed between the solicitors for the 
complainant and deft nant that the complainant should have the 
right to re-examine Mr. Gould at any time before the hearing of 
the case in relation to the new tnatters thus introduced. 
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Cross-examination by Mr. Frick 
1 Q. Before the 19th of January, 1881, when the consolidation 
agreement between the three tel eraph companies was actually CXC- 
cuted, that consolidation had been \ irtually for some days agreed 
upon by the controlling parties 1n each company, had it not, Mr 
Ciould ? 
A. Yes. sir 
y. (). You have referred to an int rview with Mr. Robert Garrett 
that took place at your othies Deo you not remem by ron The rview 
some days previous at your dwelling house, opposite the Windsor 
llotel, early in the morning, w hie I} Mr (rarrett came with (,ener: | 
Kekert and had his first interview with you on the subject-matter 
to which you have testified ? 
OS4 A, My recollection is that the mecting was al my othee, 71 
Broadway. 
3 Q. Perhaps I may be able to refresh vour recollection. The pub- 
lic papers having contained a statement some days prior to the 19th 
of the agreement for consolidation and its terms. Mr. Robert Garrett 


2 


came on from Baltimore by the night train some days before thi 


I%th of January,and at his reyuest General Eckert made an appoint 
ment for an interview with you at your dwelling after breakfast on 
the morning of his arrival. At that inte pooner ¢2 uN a mber 


that Mr. Garrett stated that he had come on to vy You renson 
of the rumored consolidati il, ind di sir d LO aa hind if was od 
posed to do in the matter of the contract of his company with the 
American Union Company, and that substantially you replied to 
him, “ Well, Mr. Garrett, th Western Union Company, if vou are 
willing, will he willing LO assuli thrat contract, and is ILS tel graph 
facilities, as you know, are very extensive such an arrangement 
would be a ong Serums ate one for your company, or | would 
recommend as the best thing to be done that your company should 
agree to transfer to the Western Union ¢ ‘ompany its telegraph sys- 
tem, to be operated by it for a round rental; ‘and do you not remem- 
ber that that suggestion sad dep. art initiated the negotiations which 
lasted some months between the Baltimore and Ohio Company and 
the Western Union Company, fos a lease to the latter of the lines of 
the former company ? 
A. There may have been an interview at my house, but I do 

HSH not recollect the details of it. but | am quite certain that the 

question erroneously ASSUTICS that [ spoke It) behalf of the 
Western Union Telegraph Company, because at that time I was not 
a director in that company nor clothed with any authority to speak 
for it, nor do | remember that the « ther incidents of the conversa- 
tion to which the question colien ial place. 

| () Mr Gould, you have stated that Mr. Robert Garrett was dis 

satisfied with the consolidation agreement in so far as it affected the 
eontract hetween his conipans ind thie American lL nion Company, 
but you add that it was understood between you and Mr. Garrett 
that that contract was abrogated. Do you mcan LO say that it was 
agreed or understood between you and Mr. Robert Garrett that the 


3.)2 THE WESTERN UNION TELEGRAPH Co. VS. 


necessary effect of transferring the lines of the American Union 
Company to the Western Union Company would be to abrogate the 
contract between the Baltimore and Ohio and the American Union, 
or do you mean that there was any agreement between you ang Mr 
Garrett that that contract was abrogated without reference to the 
question whether the consolidation agerret ment was carried out or 
not ? 

A. mean to Say that \Ir. Crarrett made the decision of the COll- 
tract a condition preced nt to his voting LO ratify the consolidation 
of the telegraph companies, and that we accepted that, and we re- 
scinded the contract, and then went into the meeting of the di- 
rectors of the American Union Telegraph Company, and Mr. Garrett 
himself offered the resolution of ratifying the consolidation in the 

meeting and voted for it. 
G86 5 Q. I think you must be mistaken. If Mr. Robert Gar. 

rett was dissatisfied with the consolidation agreement, because 
of its effect upon the contract of his company with the American 
Union Company, how do you explain that Mr. Crarrett should vol- 
untarily abrogate that contract before the consolidation, and then, 
as a director of thre American Union, have voted for the consolida- 
tion ? 

A. I explained that in this way: Mr. Garrett, as vice-president of 
the Baltimore and Ohio Rh. R. Co., was opposed to the transfer of its 
contract: as an otheer of the American Union Telegraph Company, 
he had il laree pecuniary interest iW having the consolidation vo 
through 

fy () You Say that Mir. Robert Garrett offered the resolution mn 
the American Union directors’ meeting approving the consolidation. 
That resolution, | presume, had been previously prepared by counsel 
of the company; it was not prepared by Mr. Garrett, was it? 

A. [| don’t know who prepared it; I think General Eckert gave it 
to me, and-I gave it to Mr. Garrett; [ presume it had been prepared 
by counsel, but do not know. 

7 4). Mr. Gould, when did the interview take place between you 
and Mr. Garrett, when he, as vice-president of the Baltimore and 
Olio it lt. Co., abrogated the contract with the American Union? 

A. It was in January, 1881. 

SQ. But I mean the day? 

A. It was either the day of the Ineeting of the American Unton 
dire Lors or the day before. or the day before that . it Wiis just prior 
to that time—that is to say, it was either the 17th, 1Sth, ar 19th of 

January, ISS] 
687 0. What was the language he used in abrogating, as you 
say he did, the contract; or what was substantially the lan- 
puaye he used in abrogating the contract, as you say he did? 

A. IT endeavored to get Mr. Garrett to consent to the contract of 
consolidation iis drawn * we were anxious tO cet if formally ratified. 
but he said that the B. & O. Company were unwilling to have that 
contract between the Bb. & O. and American Union Companies trans- 
ferred to the Western Union; that he was unalterably opposed to 
that; and finally, in order to get him to consent to it, I agreed with 
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him that the contract between the B. & O. and the American Union, 
of February 28th, 1880, should be abrogated. I had the executive 
committee of the American Union then there; they clothed me with 
authority to negotiate with him as to such abrogation, and as to the 
whole matter; I saw him and made the arrangement and came 
back, and they approved the abrogation of the contract of February 
28th, 1880; then I called Gen. Eckert up; he was president of the 
American Union, and explained to him and directed him to go on 
and Carry it out. 


Re-examination-in-chief Dy) Mr. QGwINN: 


lL (. Was Mr. Robert Garrett a director of the American Union 


Telegraph Company during the time of which you have spoken ? 
A. He was. 


HSS No other witness being at this time named or produced 
befor me, | then, at the r (yu st of the solicitors of the com- 
plainant, closed this commission, and now return it closed under 
my hand and sf al, iil the CIL\ and state of Ne WW York, this fourth 
day of October, in the year eighteen hundred and eighty-thiee. 
ik. 8.) GEORGE MORRIS BOND, 
Special Kxraminer. 


The following exhibits were filed with these depositions, to wit: 
Complainant's Exhibits Z A, ZB, ZC, ZOD, Z &E, and ZF; 
also Defendant’s Exhibits Numbers 4 and 5. 
GEORGE MORRIS BOND, 
Special Kramine 7 


G89 DEFENDANTS Exutpitr No. 4. 


Articles of agreement made and concluded this twenty-eighth day of 
l‘ebruary, in the year eighteen hundred and eighty, between the 
Baltimore and Ohio Railroad Company, of the first part, and the 
American Union Telegraph Company, a corporation chartered 
under the laws of the State of New York, of the second part, 


Whereas the Baltimore and Ohio Railroad Company now claims 
to own and operate for public purposes telegraph lines upon all the 
railroads owned and leased and operated by it ; 

And it is also now engaged in the construction of telegraph lines 
along the route of the Marietta and Cineimnnat! railroad and the 
Ohio and Mississippi railroad, which it proposes to own and operate 
for public purposes as the Baltimore and Ohio Telegraph Company, 
under charters obtained and to be obtained from the different States 
through which the said telegraph lines may pass ; 

And it furthermore proposes to and may construct, own, hold, and 
operate for public purposes, either as a railroad company or a tele- 
graph company, extensions to various points from the said main 
lines of telegraph, all of which main lines and extensions, whether 
owned, held, and operat d, built as a railroad or as a telegraph coMm- 
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pany, it now holds in part and proposes LO hold in whole, subject tO 
its acceptance of the provisions of the act of Congress of July 24th, 
1866; and 
OHO Whereas the American Union Telegraph Company of the 
State of New York is the owner or lessee of or otherwise en- 
titled to the use of an extended series of telegraph lines in the United 
States and the Canadas, and connecting with ocean cables, which it 
operates or proposes LO operate for public purposes under its said 
charter from the State of New York and charters from other States, 
and it proposes still further to extend its said telegraph lines, and 
to operate the whole under its said charters and such others as may 
be found necessary, the whole being intended to be subject to Its 
acceptance of the said act-of Congress of July 24th, 1866; and 
Whereas the said parti s of the first and second parts, for their 
mutual interest and advantage, have agreed upon a co-operativ 
arrangement, the terms of which are intended to be expressed by 
this instrument of writing 
Now, therefore, it is mutually agreed by and between the said 
partic s as follows 
First. That all the provisions of this agreement shall be deemed 
and taken to apply, on the part of the Baltimore and Ohio Railroad 
Company, to all lines of telegraph which now are or hereafter may 
be constructed, owned, leased, or otherwise held and operated by it, 
whether as a railroad company or as a telegraph company, and on 
the part of the American Union Telegraph Company, to all lines of 
telegraph which now are or hereafter may be constructed, owned, 
leased, or otherwise held and operate d by it under its prese rit 
691 and all future charters, or otherwise. 

Second. ‘That the term “railroad company ” when hereafter 
used in this instrument shall be deemed and taken to apply to the 
Baltimore and Ohio Railroad Company, and the term “ telegraph 
company ” when hereafter used in this instrument shall be deemed 
and taken to apply to the American Union Telegraph Company 

Third. Where the term “competing point” is used in this agree- 
ment it shall be deemed and taken to apply to any point to or from 
which both the railroad company and the telegraph company shall 
maintain separate wires. Where the term “exclusive point” is 
used in this agreement it shall be deemed and held to apply to all 
points on the lines of the railroad company at which it now main- 
tains or may hereafter maintain offices, except the following, which 
it 1s hereby ager ed nay be made “competing points,” to wit: Balti- 
timore, Pittsburgh, Columbus, Mansfield, Sandusky, Defiance, Chi- 
Cugo, Union stock-yards (Chicago), [llinois, Cinecinnatt, Louisville, 
St. Louls, and National stock-yards, East St. Louis, Illinois, and 
such other points as may hereafter be mutually agreed upon by 
both companies; and Washington, D. C., may be made a competing 
point as to all southern business, but shall be deemed an exclusive 
point as to all northern, eastern, and western business 

fourth. Each company agrees with the other to provide and 
maintain adequate facilities for proper transmission of public busi- 
ness to and from all points on its lines. 
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O92 Fifth. The railroad company and the telegraph company 
each reserves to itself the revenues from all business which 
passes exclusively over its own lines 

Sixth. The telegraph company agrees to allow to the railroad 
ee three -elghth s of the gross revenues which may accrue upon 
public business transmitted to and from exclusive points on the 
lines of the railroad company and from and to any points on the 
lines of the 1 ‘“ulroad COmMpany and from and to any points Oll the 
ince f Cinaiahs taetnene 

Seventh. The revenues from all publie business transmitted be- 
Lween ‘Olnpeting points shall acerue to the COMMpany which shall 
Maintain and operate the most direct route. 

It is agreed that the routes maintained and operated by the rail- 
road company between Baltimore, Md., or Washington, D. C., & 
Pittsburgh, Pa.; between Baltimore, Md., or Washington, D. C., & 
Columbus, O.: between Baltimore, Md., or Washing LOn, D. C., & Chi- 
Cuyro, I}ls between Baltimore, Md., or Washington, D. C., & San- 

sky, O - between Baltimore, Md., or Washington, L) U., & Deti- 
ance,U.: betwe eh Baltimore : Nid ,or Washington, D.C., & Cinemnatt, 
O.; between Baltimore, Md., o1 Wastiingion, D.C. St. Louis, Mo.; 
between Baltimore, gee Washington, D. C., & Louisville, Ky.; 


between Cincinnati, a nal >) Louis, Mo Ly Lween Cinemnati, O., 

aad Genie: ht hen Cloinniiametil: sil Sandusky, O., and 

by LWweell Baltimore ' Vid and \V ishington, 1) (.. are the most direct 
routes 

GUS Kighth as revenues from all public business between 


any compet iy pO] nt and any point Ol} the lines of the if le- 
Lae a rh tase, pm while sh shi: il] be transmitte “«l lt) part over the lines of 
the ilroad rte gages and in part over the lines of thi telegraph 
aan shall be divide d between the two col panies pro rata, ac- 
cording to the Inileage of wires of each rk a SO ethip loyed A 
fixed percentage of the business transmitted under this article may 
ve adopted in lieu of a pro rata division by mutual consent of both 
companies. 

Ninth. At every competing point an office or offices shall be main- 
tained jointly by the two companies, and the expenses thereof shall 
be paid by the two companies in the proportion to each of its re- 
spective revenues from the office or offices at such competing point. 
Neither company shall employ or retain In Its service at any com- 
peting othee any person who is or m: LV be obj ec tionable to the other 
company after having recelyv' d notice of suc ‘h ob eC tion. It is agreed, 
however, that if either COTMpPAnY shall ineur any expenses at sur ly 
competing point for supe rintendence or managemei;it of its own lines 
or business ho part of su hy CX} nses shall be charged LO the joint 
account of both companies 

Tenth Kach Cotnpany agrees to transmit free of charge over Its 
lines all official Inessages i lating to the telegraph business of the 
other company | 

Eleventh. The telegraph company agrees to transmit over its 

linesall messages of the railroad company relating to its busi- 
694 ness asa railroad company free of charge to an amount not 
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excecding four thousand dollars in each year, computing at its 
then existing tariff of rates to the public. For any excess over 
suid sum of four thousand dollars in each year the railroad company 
shall pay to the telegraph company one-half of such tariff ‘rates. 
The charge to the railroad company shall not include any portion 
of the three-e ighths proportion or the pro rata proportion of mil 
upon its own lines, which would accrue to its own lines on free busi- 
ness done with its exclusive points, as per par. VI. 

lor the purpose of this section annual franks will be issued by 
the telegraph Company On application of the superintendent of tele- 
graph of the railroad company. 

Twelfth. The railroad company agrees to transport over thie riill- 
roads owned, leased, and operated by it men and materials of the 
telegraph company at its then existing rates for transportation of 
passengers and freight, free of charge, to an amount not exceeding 
LWO thousand doll: urs in) Cue ly ye aur. or the purpose oft this st etion 
passes will be issued or arrangements otherwise made by the rail 
road company oh app sliea tion of an otticer of the telegraph eomM- 


Cuvre 


mainiy. 
! Thirteenth. Settlements of all accounts between the twocom panies 
shall be made monthly through the auditor’s department of each 
company. 

lourteenth. Neither company shall have the power during the 
existence of this agreement to sell, assign, or in any way dispose of 

LO any persoll OF Persons, corporation or corporations, any of 
GOD the rights, privileg s,and interests held and acquired by it 
under and by this cl gry’ ement without the written consent ol 

the other company. Any such sale, transfer, or disposition without 
such written consent shall be null and void. and the railroad com 
pany shall havethe power, at its option, to terminate this agreement 
with or without notice 1h) the event ot any such sale. Lransier. or 
disposition by the telegraph company without such consent being 
first obtained. , 

lifteenth. The duration of this agreement shall be for a tern rot 
ten years from the date thereof; after that period it shall be deemed 
to be continued and in existence until terminated by six months’ 
notice in writing by one of the companies to the other, but at the 
end of one year from the date hereof, should either party at sire on 
revision or change in the terms of this agreement, it is hereby agreed 
that such revision or change shall be nade as may be mutually 
agreed Upon. 

Sixteenth. In the event of any question or controversy arising be- 
tween io tare enenenine as to ee ee reaeen ae ere nt 
or as to the rights or obligations of either of them under it, it is 
hereby finally agreed ‘csiedenn ae m that all suc h questions and cot 
troversies shall be referred to the determination and award of two 
arbitrators, one of them to be ap aeassige by each COMMpany, \ with thr 
righ tL to such arbitri alors, if hecessary, Lo ip point iil) Una} Ire: and 
each company hereby binds itself to submit to and obey every award 
which may be made | yy such arbitrators and their umpire, if there 


be one, in all matters submitted to them. 
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OLIb This agreement Is Tet subject to the ability of the rail- 
road company LO hold and biaintain the wires it is now 
operating and to be acquired by it. and in the event of its Inability 
so to do,in full or in part, it agrees to substitute, as rapidly as pos- 
sible, new lines, and the telegraph company agrees not to hold it 
responsible for damages on account of any prejudicial effect such in- 
terruption or delay may have upon the interest of the telegraph 
COMpany 
In witness whereof the said companies, parties to this agreement, 


} 


have caused these presents to be signed by their respective presi- 
dents, sealed with their respective corporate seals, and attested by 
their respective secretaries on the day and year first hereinbefore 
written ) 
Tilk BALTIMORE & OHIO RAIL- 
ROAD CO. 
By JOUN WL GARRETT, President 


Attest: W. H. IJAMS 
THE AMERICAN UNION TELE- 
GRAPH CO. : 
by THOs. T. ECKERT, President. 
Bi ss: a 


Attest: THOS. F. CLARK 


nudorsed upon the above is the following agreement of counsel 


Gi; It is agreed that the wit! COP shall be filed as evidence 
with the special examiner appointed to take further testi- 
mony in this case in the -citv of New York, and shall be evidence 


on the part of the defendant in the same manner as if thre original 
thereof had been produced before and filed with said special ex- 
aminer and its execution — the parties thereto had been duly proved 
Dalto., Sept. 24, 1882 
C. J. M. GWINN. 
Sol. for Compl't 
JOHN K. COWEN, 
For Deft 


‘ 4 : .— ’ ; 4 ’ ‘ ] : : , . . 
Complainant's Extnbit 2’, r el to in the testimony, is found 


= ‘ae } , _ . ' . _ 4 hy | 
Or) page o/0 ol Lnis record, ty ‘rr Lic Chnartel of thre American bel 
‘ } ® , ’ ’ , ] 
egraph Company) aha AYFreCeMehn’ ANMNCACY 


Complainant ~ exhibit /, . relerred to in the testimony. Is found 
on page o07 ol this reeord, being Hxlibit 


’ ; . 4a’ ] : 1} \\ | 
testimony taken before Frederick W. Whitri 
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GOS COMPLAINANT'S Exurpit Z 


MXECUTIVE OFFICE, 
WesTERN UNION TELEGRAPH COMPANY, 
New York, June 7th, 1881 
lon. John W. Garrett, president Baltimore & Ohio R. R. Co., 
baltimore, Md 
My Dear Str: | enclose herewith two copies of each of the un- 
tracts between the Baltimore WN Olio ht ht Co 


} 
gder-mentions 7 COTL 


ania 
Ist. The Western Union Tel. Co.. general contract. 
2nd. Release of A. & P. lines, &e., on your roads. 


le (o., Wires leased. 


ord. The American Tel. & Cab 
l. Co., supplemental, conditionally 


lth. The Western Union Tt 
veuarantecing Am Tel. & Cable contract 

These CONLPUACLs have Dee duly f xecuted by the Western Union 
(‘o. and the American Tels eraph and Cable Co., respectively, anid 
in strict accordance with our last understanding with Mr. Robert 
Garrett and Mr. Frick, and upon a basis which, as I stated to you 
ny judgment,a very liberal one for your 


Company, and Oli which will leave the Western Union Telegraph 
Clo. bi tlie Inargin fol prot 
| regret the views you seem to have taken with regard to your 
li legraph matters, and beg LO repeat my verbal assurances 
699 that vour fears are not well founded, and that vour earnings 
under these proposed agreements will be considerably larger 
than under any other condition of affairs, regardless of competition, 
low rates, o1 the} tural etleets of any prostration of business 


Ata meeting between Mr. Robert Garrett, Mr. Frick, Mr. Gould, 
Mr. Bates, and myself, held last February, we were notified that thi 
Bb. & O. R. R. Co. considered the American Union contract termi- 
nated, which notice we accepted on behalf of the American Union 
(o.; but, anticipating that the new contract with the Western Union 
Tel. Co. would be executed before this, the arrangements under the 
Am. Union contract have been temporarily continued. 

We \\ utd like. therefore. LO have the accompanying contracts ex- 
ecuted ()1) Lys half O} Your COnLpAany and Ole COpy of each Ol thre I) 
returned to me at onee. This is particularly desirable, as it is now 
so short a time to the Ist July that we shall be not more than able 
ke the necessary arrangements for putting the term of the 
date, if lnmediate action Is taken. 


tO mak 
contract in foree on that 
Yours very truly, 
(Signed) THOS. T. ECKERT, 
Vice-Prest & Gen'l Myr 


700 COMPLAINANT'S Exutpir Z. 


Proposil on Submitted hu Western Union Li li graph Company for (on- 


Side ration 


Will pay $100,000 gross for through business ; allow 50 per cent 
commission on receipts at b. & O. local offices, which, according to 
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my figures, will amount to at least $12,000 to the railroad Co. and 
25 per cent. on the receipts ul Ly w U branch othices where the 
Western Union has separate othee will pay one-half of salary of 
a joint superintendent to be appointed by the railroad Co. ; will 
allow $10,000 per annum free business, excess to be charged at half 
price ; railroad Co. Lo furnish reparrmen ior ordinary repairs to 
Western Union lines on B. & O., M. & C., and O. & M. road 


iS, and 
Western Union Company in lieu to furnish repairmen for 
estern Hnioh Company mm eu hereol to turhish repairmen for 


repairs to Bb. & O. lines in large cities: O. & M. and: M. & C. R. R 
Co's to be omitted from the contracts 
All litigation to be discontinued 

Western Union Co. to conced a & © ownership ih} Western 
Telegraph Co.’s lines on main stem and Parkersburgh Branch, and 
b. & O. Co. to settle with minority stockholders and protect Western 
Union Co. against claims therefrom ; contract to date from May Ist 

ht. RX. Co. transport W 8 nied) and miate rial re Lo S10,000 pet 
year, CXCess } rates : if h. (lo. to maintain all lines lili St hedule 


VO] COMPLAINANTS Exutipit Z 


Mi morandum of Aare ment Bet ce ft M a rf Union if | 


Prey y/ a7 j 
i 
pany and the Baltimore and Olio Railroad ¢ 


CPIM gM 
. . 


First. The said companies adores LO Si na all it spateh ~ received 
by them to points beyond their own lines over the lines of the othe 
party where it Is practicabl to do so 


Second. or each dispatch thhiys “ent ove | thy line s Of both puar- 
ties the proceeds shall be divided proportion to the number of 
miles of wire belonging to each irty ovel which thre Mmcssuige is 


sent; the terminal arrangements of each party to be made as here- 
after to be agreed upon 
Third. This apres ment nay be termin ited Dy f ithe pares Upon 
thirty days’ notice to that effect given to the other party in writing 
New York city, August 57th, ISS! 
On behalf of the 
BALTIMORE & OHTO R. R. CO 
(Signed) ROBERT GARRETT, V. P 
MUTUAL UNION ‘PELEGRAPH 
COMPANY 
loned ) Dy JOHN OF EVANS. President 
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BALTIMORE, Mp... Now. 30th, 1SS1 
John O. Evans, Esq., president Mutual Union Tel. Co., New York 
Dear Sir: You will please take notice that on the thirty-first day 
of December, 1881, the agreement made between the Mutual Union 
Telegraph Company and the Baltimore and Ohio Railroad Com- 
pany, dated August 27th, 1SS1, w il be te rminated 
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' 
This notice is given in pursuance of article 35rd of said agreement. - 
Yours very respectfully, 
(Signed) GEO. P. FRICK, - 
General Manage r hapress Av Telegraph. 
705 DEFENDANTS Exuipir No. 5. 
BALTIMORE & Ono RAILROAD Company. ‘ 
PresipeENT’s Orrick, BALTIMORE, July Sth, 1881. 
Gen’l Thomas T. Eckert, Western Union Telegraph, New York : - 
As you were fully advised, the proposed form of contract which fone 


we declined between the Western Union and the Baltimore & 
Ohio Cémpanies is entirely unsatisfactory to this company. We 
parted in New York with the understanding that you would ask 
Mr. Gould to stop in Baltimore to confer with me when on his way 
West. We have been approached by parties who offer a much 
larger net sum, and on sutisfactory to us, for our lines. I do not 
wish to act without full conference with you ; henee my recent com- 
munications to you-and Mr. Gould. The parties referred to have 
patiently waited, but now require prompt action. Can you not 
come to Baltimore at once? 


JNO. W. GARRETT, President 


71] Defendant's Testimony 


Deposition of Robert Garrett. Filed 1 February, 1884. ' 


In the Cireuit Court of the U.S. for the Distriet of Maryland. 


UNION TELEGRAPH COMPANY 
is, 


THe BALTIMORE AND Onto RaILRoap Company. 


The WErsTERN 


It is agreed that the deposition of Robert Garrett, taken by the 
examiner in this cause, shall be admitted in evidence on the part of 
the defendant as if the same had been duly taken within the time 
prescribed by the court’s order for the taking of testimony. 

It is also agreed that the defendant may put in evidence on its 
part, in the same manner as if the same had been duly filed with th 
examiner, transcripts of the records of the two causes pending in the 
circuit court of Baltimore City.of the Western Telegraph Company 
of Baltimore City against the Baltimore and Ohio Railroad Company 
and the Atlantic and Pacific Telegraph Company and the Western 
Union Telegraph Company of Baltimore City against the same de- . 
fendants, accompanied by duly certified copies of the docket entries - 
in each of said cases added to the transcript of record in each case. 

Also, that the complainant may put in evidence on — part 
712) in the same manner a duly certified copy of the docket en- 
tries In this court in this cause. 


C. J. M. GWINN, 
Sol. for Complainant. 

WM. F. FRICK, 

Sol. for Defendant. 


a _ - - _ OO Sy Emme ame, - 
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Tue Unitrep STATES OF AMERICA, |} To wit 
° . » i if? bs 
District of Maryland, { 


In the Cireuit Court of the U.S. for the District of Maryland. 
THe Western Unron Te_eGgrarn Company 
vs. 
THe BALTIMORE AND Onto RAILROAD CoMPANY. 


[, George Morris Bond, a commissioner appointed by the circuit 
court of the United States for the fourth circuit in and for the Mary- 
land district, and also special examiner duly appointed by said 
court to take testimony in the abeve-entitled cause, do hereby certify 
that in pursuance of the foregoing agreement entered into between 
the respective counsel on the 23rd day of January, in the year of 
our Lord one thousand eight hundred and eighty-four, at the office 
of the Baltimore and Ohio railroad, in the city of Baltimore, within 
the district of Maryland, personally appeared before me Robert Gar- 
rett, a witne Ss for the respondent in said cause. 

And the said Robert Garrett, being by me duly sworn according 

to law to testify the whole truth, and in the presence of the 
713 counsel for the respective parties being examined on behalf 

of the respondent, makes oath, deposeth, and saith as follows, 
to WIL: 


(). State your residence and occupation. 

A. Baltimore; Ist V. P. B. & O. R. R. Co. 

1 Q). Have you read the testimony given recently in this case in 
New York by Messrs. Eckert, Bates, and Gould? 

A. I have. 

2. You have, then, noted, | presume, what they say in reference 
to notice alleged to have been given by you in the early part of the 
year ISS1 of the termination of the contract between the American 
Union Telegraph Company and the Baltimore and Ohio Railroad 
Company? Please state fully, to the best of your recollection, what 
took place between those gentlemen and yourself in reference to that 
subject-matter. 

A. Some days prior to the 19th of January, 1881, when the for- 
mal consolidation agreement between the Western Union, Amert- 
ean Union, and the Atlantie and Pacifie Telegraph Companies was 
entered into, it was, I believe, a matter of notoriety that the terms 
of such an agreement had been concluded and assented to by the 
controlling parties in each company; and it was expected (and I] 
think generally believed) that the property of the American Union 
Telegraph Company would be transferred to the Western Union 
‘Telegraph Company. 

There was existing at that time a co-operative agreement between 
the American Union and the Baltimore and Ohio railroad. I was 

at that time vice-president of the Baltimore and Ohio Railroad 
714. Company, and also a director in the American Union Tele- 
graph Company. I, however, had nothing whatever to do 
with the negotiations which led to the agreement for consolidation. 
46—33U 
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The lines of the A. U. Company were absolutely transferred into 
the possession of the Western Union Company early in February, 
and when this transter took place the Western Union, ils consoll- 
dated, was left as the only COMpPany Lo perform, with the B. & ©. 
Co., the terms of the contract with the American Union Company 

At the earliest interviews above referred to, recognizing the fact 
that this would be the practical result of the consolidated ugree- 
ment, I was careful to take the ground, and, no doubt, repeatedly so 
stated, that I considered the American Union contract at an end, 
and therefore looked Upon (and indeed it was so understood between 
the representatives of the two companies) the relations between the 
Western Union aud the Balto. and Ohio Compan $3 as only tf Lho- 
rary, pending the negotiations for other and different arrangements 
l assumed and I understood all parties practically toadmit as a 
matter of course that when the American Union Company trans- 
ferred to the Western Union Company title to and possession of ail 
its lines its contract with the B. & O. Company was virtually and 
necessarily atan end. When, therefore, ] spoke of its being at an end 
I did not do so by way of notice on the part of the B.& Ou. OMpany that 
it was terminated by any act of that company, for the plain reason 

that the B. & O. Company had no reason or desire to 
719 terminate it of its own motion. It was just beginning, as 

[ have before stated, to be a profitable contract to the DB. & 
(). Company, and every reason existed for that Company LO se the 
American Union push ahead and become a_ still more vigorous 
competitor of the Western Union 

lt Wiis only after the knowledge that uh arrangement coul hot 
be had with the American Union of an entirely satisfactory natur 
to the B. & O. Company that I desired to consider any change 
no doubt repeatedly spoke of it as being at an end, but always in 
connection with the notice, which I was cautious in reiterating to 
the Western Union Company, that 1t would only be allowed to per- 
form the contract temporarily—that is to say, so long as negotiations 
were pending between it and the B. & O. Company. I desired only, 
and alwavs in speaking of the contract as being at an end, to pre 
elude the inference that might arise, from the fact of the B. & O. R 
it. Company allowing such performance, that it had assented to the 
transfer of its rights and privileges under the American Union con- 
tract to the Western Union Company. 

While I was willing to negotiate with the Western Union Com- 
pany for a round rental to be paid for our lines, I was not willing 
to enter upon any co-operative contract with that company involy- 
ing the settlement of accounts, as we had been doing with the A. 
U. Company, because of the difficulties we always had in former 
years 1n getting such accounts settled with the Western Union Com- 
pany. 

Whilst I cannot pretend to g1Ve the precise language 

720 ~—used in regard to this contract being terminated, I never 
treated it as being at an end by any act of the b. & O. Com- 

pany, but as the result of the act of consolidation, and I had no 
reason or motive in speaking of it as being at an end except for the 
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purpose of warning the W. U. Company that the B. & O. Company ex- 
pected an arrangement which would result in full protection to its 
Interests under the contract with the American Union Company, 
and indeed this had been promised the B. & O. Company both ver- 
bally and in writing. 

o (). Will you please state what occurred, tothe best of your recollec- 
tion, at the meeting of the directors of the A. U Company, at which 
authority was given for the execution of the consolidation agree- 
ment? 

A. I have already stated that, il though l Wis a dire ctor in) the 
American Union Company, I had nothing to do with the consoli- 
dation avreeinent betwee I} the thire c com panies. 

That was virtually agreed upon and entered into by controlling 
parties before my arrival in New York, and nothing remained to 
be done except Lo give the formal assent of the board of directors 
of each company to its execution. The facet 1s that whilst I was a 
member of the board I do not remember having ever previously 
(although It Is possible I Pyhit\ have done so) attended any meeting 
of the board. When I did attend this meeting Mr. Gould called 
miv especial attention to the facet that he had caused to be Inserted 
il clause It) the consolidation agvreemenlt fully protecting the 5. W ©). 
Company, and was led Lo believe that a new agreement, which 
would protect all the interests of the b. & O. Company, would be 

entered into 


i2] The board Was what would term a ratifying board, and 
never, as | understood It, Was called Upon to do anything 
else It never passed upon any accounts, that I know of, nor had 


| 


any matter connected with the Pushy of the lines been brought 
before it in any other than a “cut-and-dried ” way. 

[| have no recollection whatever of having offered the resolution 
for the consolidation, and no record exists on the minutes as to who 
offered it. It is possible that may have offered it, the pRLper having 
been handed to me to look over the particular clause I have heretofore 
referred to. Certainly no one denied the fact that Mr. Gould abso- 
lutely controlled the board and that the consolidation had been agreed 
upon. I should have made no opposition in any event, because I de- 
sired to have fri ndly relations with the partie s and looked to the se- 
curing of a satisfactory agreement for my company. <Asthe B & O 
Company had been largely instrumental In effecting the success of 
the American Union and the A. and P. Companies, and as the B. & 
O. had a contract which, if worked out legitimately, would have 
been of vast benefit to it, | expected, looking at the case from this 
standpoint, that a liberal arrangement would have been made with 
the B. & O., and, as both Mr. Gould and General Eckert have testi- 
fied, was very much disappointed when I subsequently realized that 
this would not be done. rtainly | can state that the resolution 
was passed as a “cut-and-dried” matter, without any discussion of 

any moment. The paper may have been handed to me, and 
722 doubtless was, for my examination, together with the con- 
solidation agreement itself, which had been prepared by 
counsel, and which was the subject-matter of ratification. I clearly 
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remember that Mr. Gould remarked to me, personally, at that meet- 
ing that I would find that all the rights of the B. & O. Company 
had been expressly guarded in the agreement. This is all I re- 
member particularly about the meeting, except the adoption of 
the agreement without any dissent. 


ROBERT GARRETT. 


I, George Morris Bond, special examiner as aforesaid, do also cer- 
tify that the ground for taking the foregoing deposition of Robert 
Garrett was the agreement of counsel for com} pl ainant and respond- 
ent, with me filed and herewith returned, ona that the use of the 
type-writer in taking such deposition was by agreement of said 
counse! 

And | do also ce ruify threat l am hot of counse] or attorney for 
either of thas part s lO thie seid CHUSE, ana that ] aim not Interested 
WD the eVelit of the Silliie, 

Given under my hand and seal, at the city of Baltimore, within 


the district of Maryland, this 25rd day of January, in the year of 


ir Lord one thousand eight hundred and eighty-four. 
[SEAL | GEORGE MORRIS BOND, 


Special Kraminer and [ S. (ommissioner. 


a es (4 plified Cop s Bill. Answer. ex's. .. of Cases in Cir. by 
Balto (ily hiled Lo hebry. 1SS4. 
ln the Crreuit Court of Baltimore City 
Tue Western Teteograrn Company or BALTIMORE CITY 
is 
BALTIMORE AND Onro RatLroap Co. and ATLANTIC & PAcIFI 
TELEGRAPH Co. 
To the judg of the elreult court of Baltimore eity 
The Western Telegraph Company of Baltimore City, a corporation 


duly incorporated by that name under the general laws of this State, 


brings this its bill against the Baltimore and Ohio Railroad Com- 
pany, a corporation incorporated by this State, and against the At- 
lantic and Pacific Telegraph Company, a corporation doing business 
in this State, but not incorporated by this State; and thereupon 
your orator complains and says— 

set a certain corporation, known as the Western Telegraph 
Company, duly incorporated and authorized to transmit messages 
by telegr: a for hi re, having acquired from Samuel I. B. Morse and 
others the ownership of the right to construct and carry on the elee- 


tro-magnetic telegraph invented and patented by the said Morse, 


aun : to contract for the use thereof on roads extending from the city 

ultimore, In the State of Maryland, to the city of W heeling, then 
In the State of Virginia, but now in the State of West Virginia, and 
LO Parkersburgh then in the State of Virginia, but mow in the State 
of West Virginia, did, on the eighteenth day of June, in the year 
eighteen hundred and fifty-three, and on the twelfth day of Septem- 
ber, inthe year eighteen hundred and fifty-five, enter into certain 


>. 
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contracts In writing with the Baltimore and Ohio Railroad Company, 
a corporation duly incorporated by the State of Maryland, and au- 
thorized as such Maryland corporation to construct a certain railroad 
or railroads in the State of Virginia having their terminus at Wheel- 
Ing, on the Ohio river, in said State, for the use of the patent rights of 
the said Morse and for other purposes on the line of the said Balti- 
more and Ohio Railroad Company between the city of Baltimore, 
In the State of Maryland, and Wheeling, in the State of Virginia. 

That by said contracts made as aforesaid on the eighteenth day 
of June, eighteen hundred and fifty-three, and on the twelfth day of 
September, eighteen hundred and fifty-five, and which last dated 
contract was supplementary to the contract first made and was in- 
tended to be taken as a part thereof, the said Western Telegraph 
Company and its assigns was authorized to erect and maintain as 
its property a line of telegraph upon and within the limits of the 
railroad of the said Baltimore and Ohio Railroad Company between 
Baltimore and Wheeling as aforesaid, provided that the position of 
the said line when erected was approved by the othicers of the said 
company ; and the said Baltimore and Ohio Railroad Compauy was 
authorized to put upa wire, with the appurtenances, between the 
localities last aforesaid mentioned, which should also be the prop- 
erty of the said Western Telegraph Company and its assigns, 
although the said Baltimore and Ohio Railroad Company was enti- 
tled to a certain priority in the use of said last-mentioned wire in 

the transaction of its business. 
724 That, under and by virtue of said contracts, it was provided 

that the telegraph operators of the said Baltimore and Ohio 
Railroad Company, when duly authorized in writing by the proper 
officers of the said Western Telegraph Company or its assigns, 
should do the commercial telegraph business of the said telegraph 
company at all offices of the said Baltimore and Ohio Railroad Com- 
pany at which there was no operator of the said Western Telegraph 
Company, and that thesaid Baltimore and Ohio Railroad Company 
would cause its said operators to collect and pay over monthly to the 
said Western Telegraph Company and its assigns the usual rates for 
telegraphing for the services so performed. 

That the ownership of the said Western Telegraph Company of the 
posts, wires, and appurtenances constituting said lines of telegraph 
was recognized by the eleventh paragraph of said contract, dated on 
the eighteenth day of June, eighteen hundred and fifty-three, and 
was declared by said agreement to be taken as sulyect to the per- 
formance by the said Western Telegraph Company and its assigns 
of all the stipulations affecting said Western Telegraph Company 

That it was further provided in said last-named agreement that in 
the event of a dissolution of the said telegraph company or a sus- 
pension of operations on its part, either voluntary or In consequence 
of legal process of any kind, then that the said railroad company 
should be at liberty and was authorized to take charge of the said 
telegraph line for their own purposes, with the appurtenances, until 
the said telegraph company should. resume active operations; and 
it was expressly understood that no interest which the said tele- 
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graph company might have in said line should be assignable so as 
to affect or impair in any manner the rights of the said railroad 
company under said agreement. 
That by a certain contract made and entered into on the twenty- 
fourth day of March, in the year eighteen hundred and fifty-eight, 
between the said Western Telegraph Company, the Baltimore and 
Ohio Railroad Company, and the Northwestern Virginia Railroad 
Company; now the Parkersburgh Branch Railroad Company, it was 
agreed that the said Western Telegraph Company should have the 
right to build a continuous line of two wires from Grafton to Par- 
kersburgh,on the line of thesaid Northwestern Virginia railroad, one 
of which wires should be devoted to the exclusive use of the said 
Northwestern Virginia Railroad Company and Baltimore and Ohio 
Railroad Company, but that said exclusive use should be limited to 
the railroad business of the said Northwestern Virginia Railroad 
Company and the Baltimore and Ohio Railroad ¢ ompany only: but 
the said Western Telegraph Company had the right LO put another 


wire for itis oOWnh Use on the poles erected On sald line, provided 


the same could be so done without interfering with the wire appro- 
priated to the exclusive use of the said Northwestern Virginia Rail- 
road Company and Baltimore and Ohio Railroad Company for the 
railroad business, which only they had a right to transact by means 
of said wire. The poles on which the said wires were to be erected 
on the line of the said Northwestern Virginia Railroad Company 
and the said wires were to be and remain the property of the said 
Western Telegraph Company until the said Northwestern Virginia 
Railroad Company and the said Baltimore and Ohio Railroad Com 
pany should buy and pay for at cost one-half of said poles and wires ; 
but that, by the true construction of said contract, the said Balti- 
more and Ohio Railroad Company and the Northwestern Virginia 
Railroad Company, when they became half owner of said poles, had 
no right to place or permit to be placed on said poles any other 
wires than the wire for the exclusive use of said railroad companies, 
and, in the use of the same, were limited to the uses prescribed by 
said agreement 
G25 It was further provided in said agreement that the opera 
tors at the offices of the said Baltimore and Ohio and North 
western Virginia Railroad Companies might, when duly authorized 
by the said Western Telegraph Company, transmit dispatches on 
general business, keeping accurate accounts thereof and jraying 
seventy-five per cent. of the amount so received to the said Western 
Telegraph Company and retaining twenty-five per cent. of the 
amount so received for the said Northwestern Virginia Railroad 
Company and Baltimore and Ohio Railroad Company. 

That said original contracts and agreements so made and entered 
into between the Baltimore and Ohio Railroad Company and the 
Western Telegraph Company dated, as aforesaid, on the eighteenth 
day of June, elghteen hundred and fifty-three, and on the twelfth 
day of September, eighteen hundred and fifty-five, and between the 
Western Telegraph Company and the Baltimore and Ohio Railroad 
Company and the Northwestern Virginia Railroad Company, and 


a 
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dated, as aforesaid, on the twenty-fourth day of March, eighteen 
hundred and fifty-eight, are not in the possession of your orator, but 
are, as your orator charges, in the possession of the said Baltimore 
and Ohio Railroad Company ; but your orator produces copies of 
sald agreements, to wit, a copy of said agreement with the said Balti- 
more and Ohio Railroad Company, dated June 18th, 1855, marked 
exhibit No. 1,and herewith filed, and a copy of said agreement with 
the sald baltimore and Ohio Railroad Company, dated Septem ber 
12th. LS), marked exhibit No. 2 and herewith filed, and il Copy of 
said agreement with the said Baltimore and Ohio Railroad Company 
and the said Northwestern Virginia Railroad Company, dated Mareh 
24th, 1S5S, marked Exhibit No. 3, and herewith filed, which said 
respective copies your orator prays may be taken as parts of this its 
bill of comph Llit. 

That the said Western Telegraph Company, in the year eighteen 
hundred and liftv-nine, having acquired the route of the Marietta 
and Cincinnati ‘Telegraph Company, leased all its lines between 
baltimore and Wheeling and Cincinnati, with their il}) purtenances, 
for the term of thirty years from August fifteenth, eighteen huiudred 
and lity eight, to the American ‘Tel meorap lime OMpany, a corporation 
duly incorporated under the laws of New Jersey, at the rental of ten 
thousand four hundred and sev Lity-six dollars per year, payable 
semi-annually on the fifteenth days of January and July in each and 
CVErY Voar, free from all deductions for expehses of wear and tear 
and assessments levied on the posts, wires, and offices of the said 
Western Telegraph Company during said lease, but subject, never- 
theless, to the performance by the said American Telegraph Com- 
pany of the contracts entered into as aforesaid by the said Western 
Telegraph Company with the Baltimore and Ohio Railroad Com- 
pany and the Baltimore and Ohio Railroad Company and the North- 
western V1 rei ina Railroad Company and to the obligation of certain 
other contracts with other parties particularly referred to in said 
lease. 

That mag rent so stipulated to be paid has, since the execution of 
suid lease, been duly paid as provided for by said lease. 

That the said American T legraph Company did, on the twelfth 
day of June, in the year eighteen hundred and sixty-six, assign all 
ifs lines of telegraph Lo the W este rh Ll nion Telegraph Company, il 
corporation duly incorporated under the laws of the State of New 
York, and that said last-mentioned company so became the assignee 
of the lease of the lines of telegraph leased by the said Western Tele- 
graph Company to the said omg rican Telegraph Company, extend- 


ing as aforesaid from Baltimore to Wheeling, in the State of West 
Virginia, and from soe to Parkersburgh, in the State of 
726 West Virginia, and including a iine of telegraph between 
Parke rsburgh and Belpre anc Renwood and Bellaire. and be- 


came entitled to the benefits of the contracts made and entered into 
as aforesaid by the said Western ‘Ti legraph Company with the said 
Baltimore and Ohio Railroad Company and with the said Balti- 
more and Ohio Railroad Company and the said Northwestern Vir- 
ginia Railroad ey 
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That the said Northwestern Virginia Railroad Company became, 
in or about the year eighteen hundred and sixty-five, the Parkers: 
burgh Branch Railroad Company, and was, under such name, bound 
Lo perform the contract made ana ent red Into with the said Wi st- 
ern ‘Telegraph Company by the said Northwestern Virginia Rail 
road Company. 

That the sald Baltimore and hie Railroad Company Is the owner 
of a major part of the stock of the said Parkersburgh Braneh Rail 
road Company, and now has, and for some time past has had, thi 
exclusive possession, management, and control of the said Parkers- 
bureh Branch Railroad 

That the said Western Union Telegraph Company continued to 
operate so much of. said lines ef telegraph between Baltimore and 
Whe ling ana (rrafton and Parke rsburgh, rele rred to as afore said 1}} 
tlie agreements piace ils aforesaic between thie Western Tele 
Company and thr Baltimore anc ()hio Railroad Company, as were 
within thr state of Maryland, irom the year elohteen hundred ania 
sixty-six until the year eighteen hundred and seventy-two, when, 
Lo WIL, by lease dated on the twe nty-ninth day of April, in the veat 
eighteen hundred and seventy, duly recorded iis required by law 
the said Western Union Telegraph Company leased all Its Hines, 
Ways, fixtures, property, and easements within the State of Mary land 
lor two Voaurs, accounting from the date of said lease, to the Western 
Union ‘Telegraph Company of Baltimore City, at and for the yearly 
rent of ten thousand dollars, payable half-yearly on the twenty-ninth 


day Ot Od toby r ana on the tw Ht elolth day Oo} April itt each year 


as Will appear from a duplicate original of said lease herewith tiled 
and marked exhibit No. lL and which your orator praves thay Lye 
taken as a part of this bill of complaint; which said original lease, 
whereof the exhibit filed is a duplicate, Wis duly recorded in ev \ 
county in this State Into which the lines of telegraph so leased ex- 
tended, and was also duly recorded in the city of Baltimore 

That the said Western Union Telegraph Company has continued 
to lease the said property to the Western Union Telegraph Company 
of Baltimore City at the said rental, and is now the lessor of thre 
sume from year to year to the said Western Union T legraph Com 
pany of Baltimore City | 

That the said Western Union Telegraph Company, when it Ope ;* 
ated the said lines of t legraph Upon the line of the Baltimore and 
Ohio Railroad and upon the line of the Parkersburgh Branch Rail- 


reply 


road, and said other lines hereinbefore referred to, complied in all > 
particulars with the terms and conditions contained in the con | 
tracts entered into between the Western Telegraph Company and | 
the said Baltimore and Ohio Railroad Company and the sulcl | 


Northwestern Virginia Railroad Company until it leased its lines in 
the State of Maryland as aforesaid to the Western Union Telegraph 
Company of Baltimore City, and that it has, since the making of the 
said lease to “The Western Union Telegraph Company of Baltimor 
City,” operated the said lines of telegraph, in so far as the same did 
not lie within the State of Maryland, in all panticulars in strict com- 


, 


pliance with the terms and conditions of the contracts entered into 
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as aforesaid between the said Western Telegraph Company and the 
Baltimore and Ohio Railroad Company and the Northwestern Vir- 
gina Railroad Company, and with all contracts and agreements re- 
lating to the same. 
727 That the said Western Union Telegraph Company of Bal- 
timore City, since the making to it by your orator of the 
lease aforesaid of the said lines of telegraph so originally belonging 
to the said Western Telegraph Company in the State of Maryland, 
has, upon the requirement of the said Baltimore and Ohio Kail- 
road Con pany, operated the sald lines of telegraph Nn the State of 
Maryland in all particulars in strict complhance with the terms and 
conditions ol thie contracts entere “«d Into iis aforesaid between the said 
Western Telegraph Company and the Baltimore and Ohio Railroad 
Company lye relnbefore rete rred iO 
That inasmuch as the charter of the said Western Telegraph Com- 
pany was by its terms,as set forth in the seventeenth section thereof, 
to wit, in the seventeenth section of the act of the General Assembly of 
Mary | und, known iis the act ol De oe mbe r sessions, c iahtee hi hundred 
anal forty “SIX, chapter thirty-nine, limited to e X}) ire at the end of 
thirty years rom thre sent of the said act, the said Western 
Telegraph Company duly caused itself to be incorporated under 
the laws of this State bv certifieate, dated on the Sth day of 
January,in the year eighteen hundred and seventy-seven, duly re- 
corded as required by law in the office of the cle rk of the superior 
altit rhiore CILY, iis cb poy ars by il duly certified COpy of said 
certificate, tiled hy rewith, marked Exhibit No. 5, and which your 
orato! - ays may be taken as a part of this its bill of complaint, unde iT 
the name of “ The Western Telegraph Company of Baltimore City, 
and there upon there was devolve 


oe 


|, by operation of law, upon your 
orator, the said Pe The West tern Ti r ray yh U Om pany of saltimore 
City,” all the property and assets belonging to the said The Western 
tele graph Cotnipany and all its debts and liabilities : and thereupon 
your orator became the assignee of all the rights of the said West- 
ern telegraph company under the contracts aforesaid with the said 
Baltimore and Ohio Railroad Company, and the said Northwestern 
V1 rein Lik Railroad Company, now thie Parkersburgh Branch Rail- 
id eames and being in active operation as such reorganized 
r 1 graph | ompany has been and is at all times willing and able 
to execute all the ob ligations devolved upon it under the said con- 
tracts and under the lease nade as aforesaid by the said Western 
Telegraph Company to the American Telegraph Company as afore- 
said, and under the assignments of said lease made as aforesaid. 
That notwithstanding the rights of your orator under the con- 
tracts aforesaid to have and maintain its said lines as aforesaid on 
the railroad of the said Baltimore and Ohio Railroad Company 
within the State of Maryland and within the State of West Virginia, 
forming parts of its line between baltimore and Wheeling, aud the 
fact, known to the said defendants, that your orator was entitled to 
thie rental of the property i I aseqd is aforesaid by the said Western 
Telegraph Company to the said American Telegraph Company, and 
that the said Western Union Telegraph Company, or its assignees, 
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weuld be entitled LO an abut ment of rent so by it agreed LO Ly parc 
if deprived of the USC of any part of the prop rly So lease d Lo the 
said company as aforesaid, and notwithstanding the right of your 
orator to maintain its Wire OF line of telegraph Ol} the line of the 
Northwestern Virginia Railroad Company, now the Parkersburgh 
Branch Railroad Company, and its ownership thereof, and its exclu- 
SsIVe right LO do commercial business On both of suid wires, yet the 
suid Baltimore and Ohio Railroad Company, combining with the 
said Atlantic and Pacifie Railroad Company, has cut off portions of 
the said line of telegraph SO owned by your oracvor, ana to thre use Ol 
which the said Western Union Telegraph Company, or its assignees, 
was entitled as aforesaid, built as aforesaid along the railroad of the 
said Baltimore and Olio Railroad Company, and along the 
725 road of the Parkersburgh Branch Railroad Company, so 
under the control of the sald Baltimore and Ohio Railroad 
Company, and has disconnected the same from the oflices of the said 
Western Union Telegraph Company and from the offic of thr suid 
The Western Ll onion Telegraph Company ol Baltimore City, and, 
so combining with the said Atlantic and Pacitie Telegraph (om- 
pany, has thus deprived the said Western Union ‘Telegraph Com- 
pany and the said The Western Union Telegraph Company of Bal- 
timore city of the use ot said portions of sacl Lynne ~ ana threatens 
Lo exclude said respective companies from all use of any part Ol Siil | 
lines, and to prevent your orator or the said Western Union Tel: 
yraph Company or the said “ The Western Union ‘Telegraph Com 
pany of Baltimore City ” from connecting the said lines of telegraph 
with blac ir respective telegraph oflices along Sill lines, Lo the Oren 
injury and yy cunlary loss and damage of Your orator 
That the said Baltimore and Ohio Railroad Company and the said 
Atlantic and Pacific Telegraph Company having commiited thi 
grievances and wrongs hereinbefore referred to, have, as your oratot 
is Informed and verily believes, now under their control larg 
amounts of material of telegraph wire and other fixtures belonging 
to one or both of the said companies, ane which siuld wire ane Phil 
terial either already has been or is intended by the license of th 
said Baltimore end Ohio Railroad Company, with the assistance of 
the operatives, machinery, ana employees ot the said Baltimore iil 
Ohio Railroad Company, LO be attached LO the poles erected Ol} the 
roadway oft the said Baltimore ana ( hio Railroad Company betwee i} 
il point at or near Baltimore, 11) the State of Marviland, and Whe |- 
ing, in the State of West Virginia, and to be connected with the in- 
struments in the offices of the said Baltimore and Ohio Ratlroad 
Company and of said Atlantic and Pacifie Telegraph Company 
along said road, and to be attached to the poles erected on 1 | - 
way of the Parkersburgh Branch railroad between Grafton and 
Parkersburgh, in the State of West Virginia, and between Parkers 
burgh, Belpre, Benwood, and Bellaire, and to be connected with in- 
struments 11) the othees ol the said Baltimore and (Ohio Ratlroa | 
Company along the line of said road in violation of the contracts 
fore suid, and LO thre exclusion of your orator ana thos claiming 
under the Western Telegraph Company from this enjoyment of their 
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proper rights in the same, and with the intention that the said wire 
and inxtures, when sO) attache dd. shall be used, 1) part or in whole, Ith 
the transaction of the general business of telegraphing by said At- 
lantic and Pacific Telegraph Company, with which the said Balti- 
more and Ohio Railroad Companys has entered, iis your orator be- 
lieves, Into an agreement, or to which the said Baltimore and Ohio 
Railroad Company has viven i pretended license In violation of the 
contracts aforesaid, and to the irr parable Injury ¢ nel wrong of your 
orator. 

And your orator charges that it cannot enforce its rights under the 
contracts aforesaid at law wit! out a yvreat multiplicity of actions 

In consideration whereof, and forasmuch as your orator can only 
have adequate relief in the premises in a court of equity, where 
matters of this nature are properly cognizable and relievable— 

To the end, this relore, that the said baltimore ana Oho Railroad 
Companys and the said Atlanti ct] dl Pacitie Telegraph Company 
may make answer to all and singular the matters aforesaid as fully 
and particularly usil the same were here rep at d.and they were each 
distinetly interrogated as to the same, and that the said Baltimore 
and Olio Railroad Company) may discover and bring Inte court said 

contracts made as alore sad, Lye tLwech the Baltimore and f Milo 
(29 ~=Railroad Company and the said Western Telegraph Company, 
and the said contract, made as aforesaid between the said 
Baitimore and Ohio Railroad Company and the Northwestern Vir- 
rinia Railroad Company and the said Western Telegraph Company, 
and that the said Baltimore and Ohio Ratlroad Company and the 
said Atlantie and Pacific Railroad Company, their respective officers, 
acvre»nts, and SeTrTviilits, bay Ly rest! “ined by the Injunction oft this 
honorable court from interfering in anv manner with or using the 


lin SO] thre said Phe Wi “Lerh) Tel rl phi Compan \ Ol baltimore 
} 
; ' 
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(itv. between Baltimore and Wheeling. and between Grafton and 
Parkersburgh, and between Parkersburgh, Belpre, Benwood, and 
Bellaire, or from interfering with any telegraphic connection, as 
her tofor rig r or ene eq ly [ j Wests rti ¥ le ‘ry iph Company, 
under the contracts with the Baltimore and Ohio Ratlroad Com- 
panv, dated on June Sth, 1855, and on September 12th, 1850, and 


under the contract with the Baltimore and Ohio Railroad Company 
} ] ’ ‘ ‘ 77 - . '» - ’ ‘ , _— j . ; 
chbhed Ula Nor hwest ru vVirgibnla nairoad Oth) many, dated Oni Mareh 
| | Seagal apr ele 
twenty-fourth, eighteen hundred and fifty-eig! 


a 


L, Ol with the remak- 
ng or re-establishing of any such connection, if the same has been 
roken by the said Baltimore and Ohio Railroad Company or thi 
said Atlantic and Pacifie Telegraph Company, or their respective 


agents or servants, al d fron teriering mn any manner with aii 
wire heretofore erected under said last-mentioned contracts on any 
of said lines heretofore under t control of the said Western Tele- 
Fy ipl Company, or of the said American Tels graph Company, or of 
thy 1c \\V sheer) Pride} ‘¥ rt lant 1 4 OM pPunyv, OF Ol the suid Wi stern 
Union Telegraph Company of Baltimore City, deriving tithe under 
said Western Telegraph Company, and from setting up or using any 
Vire how set up ou ler said ist-mentioned contracts on any post 


()1)} the POU Way >] thie Prbehkitl Lil I said Baltimore and Ohio Rail- 
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road Company between Baltimore, In Maryland, and Grafton, 11 
wine ee, cinia, and between Grafton, in West Virginia, and Parkers- 
burgh, in West Virginia, and between Parkersburgh, Belpre, Ben- 
wood, ire! Bellaire for thi PUPPOse Ol transmitting messaves by Lele- 
eraph jor hire; and to restrain the said Baltimore and Ohio Rail- 
road Company and said Atlantic and Pacific Telegraph Company, 
pe Bits fp oflicers, agents, and servants, from permitting any 

uch wire from being connected for such purposes with any office o : 
aa ig timore and Ohio Railroad Company, or of the said At. 


} 


lantie and Pacific ‘¥ egraph Compal Ly Upon or in) connection with 


the said roadway between Baltimore, in Maryland, as aforesaid, and 
(irafton, in West ieiahe and between Grafton, in West Virginia, 
ind Parkersburgh, in West Virginia, as aforesaid, and between 
Parkersburgh, Belpre, Benwood, and Bellaiur 

May it please your honors to grant unto your orator the writ ot 


subpoena of the State of Maryland, directed to the said Baltimore 
ana Ohio ce ‘ Olli} ctTh ana LO the siuid Atlantic and Pacifi 

‘vy r graph (0 Phh pal », COMI: nding each of them, ata certain day 
therem pole s Ly and appear before your honorable court anid 


then and there fu it. true, dj ect, one cl pericet answer to make to al] 


and singular the premises, and further, to stand to, perform, and 
abide by such further order. direction. and deeree as to vour honor- 


Or; ble COUT shiadl Secctn mect and thasat youl orator bik have Slit ly 
other or further relief in the premises as the nature of the circum. 

of this case may require and to your honorable court shall 
| oe 1} j { 


And your orator shall ever pray. 
CHAS. J. M. GWINN. 


Nol’r for Complainant 
To if if. 


On this 15th day of February, in the year eighteen hundred and 
CVCHLY-SeVCHn, before the s ibseriber anid justice of the peace Ol tla 
aid State and city, personally appeared Archibald Wilson, Junior, 
president of the Western Telegraph Company of Baltimore City, the 
Within-named ce maple manant, and made oath that the matters fin) 
oregoing bill are true to the best of his know 


— 


GEO. MceCAFFRAY, J. P 


|. James R. Brewer, clerk of the circuit court of Baltimore city. 
do hereby certifv that thr above is a true copy of the original bill 
of complaint, filed 14th February, 1S77, now on file in this office in 
the above-entitled caus and I further e rtify tliat the above-en 
titled cause Is still unsettled and pending in this court. 

In testimony whereof | hereunto set my hand and aflix the seal 
of the cireuit court this seventh dav of June, 1SS3. 


[seat] JAMES R. BREWER, Cler/ 
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In the Cireuit Court of Baltimore City 


The Western TELEGRAPH COMPANY OF BALTIMORE CITY 


Tuk BaALtimore AND Onto Raritroap Co. and Tre ATLANTIC & 
Paciric TreLecrarn Co 


} 
; 


a | 
: 


a a The answer of the Baltimore and Ohio Railroad Company to thr 
bill of complaint of thie West Phi Telegraph Company Ol Dalti- 
more City 


This respondent, saving and reserving to itself the benetit of al 


exceptions which it might take to the mantfest errors and insufhi- 
clencies of the said bill of comp nt many lorm ol pleading, rant 


answer to so much thereof as it is advised that it is material or ne 

| essary for it to answer, says 

| 1. That it admits it to be true. as charged in said bill, that thi 
said West rh Telegraph ( ODA, | Clb hee por ited lor suc I) prt r- 
poses, as its charter when produced may show, did, on the 18th of 


June, LS55, and on the 12th of S pete mber, Soo, enter into certain 
contracts 1 writing with this re — lit, the terms and Provisions 
of which will fully appear by reference to the copies thereof filed 

with the complainant’s bill, marked : xhibits l and 2 
' 2. But this respondent denies that the said Western Telegraph Com- 
| penv,as alleged in its bill in reference to said contracts, held atthe time 
of the making thereof from Samuel FF. B Morse and oth rs any geh- 
eral or unlimited ownership of the right to construct and carry 
doz Ol) the electro-magne tic te t graph lhnvent 7 iL tie pr itcnte “| by 
the said Morse, and to contract tor the use thereof on roads 
extending from the city of Baltimore to the city of Wheeling and to 
Parkersburgh; but, on the contrary, it avers that at the time of the 
making of the first contract her ink fore referred to, to wit, on thi 
ISth day of June,in the year 1555, the said Western Telegraph 
Company had acquired from the owners of the patent aforesaid the 
right to construct and use only one te legraphic wire, and that from 
Baltimore to Wheeling, with Seon to Washington and Pitts 
burgh, and had no night to contract for any other or further use of 
the Morse patent, and the recital in the contract aforesaid of thi 
ISth June, 1853, to the effect that the Western Telegraph Company 
~ was at that time the assignee of the Morse patent must therefore be 
taken to have reference only to such limited assignin nt as it then 
lth fact held is aforesaid : and, further answering, this respondent 
avers that in fact the sald contract had reference in all Its terms 
and provisions only LO the limited rights aforesaid Ith the use of said 
patent then held by the Western Tel leg rs iph Company and was 
entered into by this respond nt mn consid ration of the sume and 
with a view to avail itself in its railroad business of the use of the 
Morse patent on the single wire, which the said Western Telegraph 
| Company had the right to construct and use as aforesaid. But in- 
* asmuch as it was found that the said contract as entered into was 
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defective and entirely insufficient to secure the ends designed to be 
effected thereby, and that the common use of a single wire did not 
properly subserve the PUPpos S oO} this i. Sprotk lé lil because the said 
Western Telegraph Company wholly failed to perform the agre 
ment on their part, in consideration of which alone the said con 
tract was entered into, to wit, to transmit promptly and free of 
charge all messaves OD the HUSINESS of this I spondent - road, thie 
furthy r and amended contract of thre l~th Septem br Se lSoo, Was 
entered into, varying 
sential particulars and with the intention, as therein distinetly ex- 


tie terms ol the former contract in any cs- 


] 77 eo . Seems ; : } 
pressed, that this re spondent should have the exclusive right LO Lie 
. } (° ’ ?.. bo Peas \ | - bye ;, ] ! 
use of a line ol] reied] iph IPOTR Baltimore LO \ heeilhye, to be worked 
“ } ! } j 
by it entirely at its own expense, and to that end the ereetion of a 
‘ i 
} } , ’ 
SCCOTTNIG aeeLe PMaepehnach re Lp MoT) Lie POics erected i>\ ae 
| ’ | 
P= spe) } } ‘ 
{oe responaden! was thet provided iol dd, Tu ther answering, 
i 
’ } 


this respondent saith that the said second wire was not erected 

} } : , ae ] 4 4 ¢ ym i | ‘ ‘ 
and used under anv right of the Western Pelegraph Company to 
the Mors patents, cibhner Origemails Nneid O} then obtained OV IL, DUT 


’ | ? 
thr Saine Was rected ana ce ntinued LO be Used under i CONCESSION 
' . ; : . ] , ' | 1 " y ] | 
obtained by this respondent iO tha Loner. owners Of tiie Nlorse 
’ . 4 7 ' , 
} yi 1} ’ »3 y* . } r | > oe ; : y, ft 
patents, Pivillye Lil l! cL = st I to tiie List Oj ah ita prea hil LLpoorl thy SiLiti 
. " " , ? 
second wire 1n Lhe manner mentioned in said contract In considera 
: ' } | fo é " . 4 | ; si @ | ] | 
Lion ot the benefit to aecrue to the patentees bv a second Hhhe Delhey 


t j } ' . : 
so put up and used by this respondent: and so far as this re spond 
. } 


Cht 1s Informed, and It so avers, Uli Wi stern v li eraph Com pan 


did not, at the time of its entering into the said contraets, hold ans 
othe rivhit LO ust this Norse patelts, or cont t for the use thereof 
CAC 2 Sul it us il held as niores; 1c] ab tiie tine I thie ae | ne Of thie 
contract of the 18th June, 1855, subsequently moditied and substan- 
tial] ltered by the contract of 12th Septem IS.>. 

Lnd this respondent, further ibnswerlhe ivs that itis true tha 
on thre ~ Ith dav of Mareh LSoS.a mtractl Was ¢ tered into between 
tha said \ CELOCTH Velegraph Comnimpany thie Sil Balt more a ict Ct) 
halroad Company, and the Northwestern Virginia Railroad Con 
prada s the termes and provisions of which will fully Ippeat ly rete 
ence | | COP thereof tiled with the cor plan Livi bill tite 

lexhibit ) 

|. And this respondent, further answering, saith that at the ti 


’ 
' 


' 
f ti ’ ~~ Bata j 7 — : ; ts * | Bi ' ‘ } ‘ +) ** ' : :  L 
O MmeMAKING OF SAld Contract had a temporary WOPKING ATTAanY 


al ’ -) i aati / ; ) } } ‘ } 
ment with the Northwestern Viregimia viliroad Company .undel 


? : + 'y i) } ‘ 1 
which li held POSSECSSION OF Clie line of threat rouwd, ana by reason of 
4 . 
tliat fnet it became a party to said econtraet for the purpose Ol @xX- 
pressing its assent, as far as it had any authority to do so, to thi 


agreements entered into thereunder; but it does not admit that by 
the true construction of said eontract this r spondent and the said 
Northwestern Virginia Railroad Company when they purchased 
and paid for one-half the eost of the telegraph line mentioned in 
sald contract (whi I ls the Mmnevuage of thi sixth article of sac COll- 

tract, and not the language used in the seventh paragraph of 
od said bill) had no right to place or permit to be placed on the 


~] 


| 


poles any other Wires than the wire for the exclusive use ol 
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the said railroad companies, and that in the use of the same the 
said companies were limited to the uses prescribed by the said agree- 
ment. 

And this respondent, further answering, admits that the exhib- 
its accompanying the bill of complaint, numbers 1, 2, and 3, are true 
copies of the contract referred to in the ninth paragraph of said bill, 
and this respondent refers to said contract for the terms thereof, and 
submits to the court all questions which may arise as to the validity 
and proper construction thereof. 

And this respondent, further answering, says that of its own 
knowledge it knows nothing of the acquisition by the Western Tele- 
graph Company of the route of the Marietta and Cincinnati Tele- 
graph ( ‘ompany, but requires proof thereof. Neither does itadmit the 
right of the Western Telegraph Company to acquire said route, but 
denies the same. Neither does it know of itsown sey py tn dye. 
of the lease alle Ld “ul in the tenth paragrap +h of the bill to have been 
made by the said Western Telegraph Company to the American 
Telegraph Company; and even should it be shown that such lease 
was in fact made (in regard to which, proof is hereby required) this 
responde nt denies the right and power of the Western Telegraph 
Company to make any such lease and of the American ‘Telegraph 
Company to receive the same and act thereunder. 

7. And this respondent, further answering, saith that it has no 
knowledge of the corporate power OF existence of the alleged Ameri- 
can Telegraph Company, and requires that all matters connected 
therewith, so far as they are deemed to affect the present litigation, 
may be strictly proven. Neither does this respondent know any- 
thing of the payrnent of the rent said to have been reserved under 
the alleged lease from the said Western Telegraph Company to the 
said American Telegraph Company 

8. And this respondent, further answering, says that it knows 
nothing of the assignment by the said American Telegraph Com- 

pany on the 12th of June, 1866 (mentioned in the 12th 
fo paragraph of said bill), or on any other date, to the Western 

Union Telegraph Company, a corporation alleged to have 
been created by the State of New York, and it denies the power and 
authority of the said American Telegraph Company to make, or of 
the Western Union Telegraph Company to receive, any such assign- 
ment; and this respondent denies that the American ‘Telegraph 
Company, even if it acquired inh \ rights under the aforesaid alleged 
lease to it from the Western Telegraph Company, did lawfully assign 
those rights or any of them to the Western Union ‘Telegraph Com- 
pany, and it denies that said last-mentioned company did, In any 
Way, lawfully become the ASSIGN e of the lease of the lines of tele- 


graph alleged in said bill to have been made by the Western ‘Tele- 


graph Company to the American Telegraph Company, or that it 
became in any way entitled to the benefit of the contracts aforesaid 
entered into between the Western Telegraph Company and this re- 
spondent and the Northwestern Virginia Railroad Company. 

¥. And this respondent ex} iressly denies that, by virtue of either 
of said contracts, the complainant‘or any of the companies named 
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in the bill used telegraphic wires over the viaduets across the Ohio 
river between Parkersburgh and Beipre and Benwood and Bellaire 
and the approaches thereto. respectively, or either of them: but, 
on the contrary, this respondent avers that the telegraphic wires 
across said bridges and approaches were original’y used by some 
one of said companies without any license, permission, or authority 
whatsoever from this respondent, and without its knowledge, and 
have been since used by sullerance only and subject LO termination 


by notice at any time from this respondent and payment iy) if of 


due compensation for such use. 

10. And to so much of the thirteenth paragraph of the said bill 
of complaint iis alleges that on or about the year 1865 the North- 
western Virginia Railroad Company became the Parkersburgh 
Branch Railroad Company, and was as sueh bound to perform the 
contract made and entered into with the Western Telegraph Com- 

pany by the said Northwestern Virginia Railroad Company, 


736 ~=—s this:_ respondent, further answering, saith that by deed of 


trust dated March 21st, 1853, the Northwestern Virginia Rail- 
road Company, In consideration of a fruarantee of its bonds by the 
mayor and city council of Baltimore, did grant unto the latter its 
property of whatever kind, nature, or description the same might 
be, as well as that which at the time it actually held as that whiel: 
in the prosecution, completion, stocking, and working of said North- 
western Virginia railroad might actually accrue thereon, in trust by 
Way of mortgage to secure the said bonds and interest; that the 
said Northwestern Virginia Railroad Company having failed to pay 
the interest on the said bonds the said mavor and city council of 
Baltimore, trustee as aforesaid, being duly required and having full 
authority so to do, sold the property so conveved by the said deed of 
trust, after proper and due notice given, at publie auction on the 15th 
February, 1565, at the court-house of Wood county, in the town of 
Parkersburgh, and conveyed the same to the purchaser thereof at 
that sale, which thereupon became a new corporation under the laws 
of West Virginia by the name of “The Parkersburgh Branch Rail- 
road Company ;” and this respondent, further answering, saith that 
when the proceedings here mentioned were had in the vear S64 
not only was the interest due on the bonds guaranteed as aforesaid 
not paid, but the Northwestern Virginia railroad had been deterio- 
rating from year to year. There were no funds applicable to its ad- 
equate repair, to the completion of the tunnels.and other unfinished 
work along its line, or to those improvements which were necessary 
to place the road of which it was a part on an equality with com- 
peting lines between the East and West, all which rendered a sale 
thereof necessary, and the creation of a new and distinet COMPANY 
as aforesaid, unineumbered with previous liabilities or obligations of 
any kind; and this respondent denies the allegation of the thirteenth 
paragraph of the said bill, that the Parkersburgh Branch Railroad 
Company was under such name bound to perform the contract 
made and entered into with the Western Telegraph Company 
by the said Northwestern Virginia Railroad Company. Qn the 
contrary, it is advised, and ‘so insists, that the said contract 
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which, by its terms, had no fixed period of duration 
737 expired and became null and void when the corporate eXIst- 
ence of the Northwestern Virginia Railroad Company ceased 
us aforesaid, even if said contract had otherwise at that time any 
binding foree: and it furthermore avers and insists that all the tele- 
graph poles and wires which had been erected as fixtures upon the 
line of the road of said company pending the mortgage aforesaid 
passed under the mortgage sale aforesaid, under the laws of West Vir- 
ginia, in like manner with all other property of said company to 
the purchaser under said sale, to wit, the newly-organized corpora- 
tion, styled the Parkersburgh Branch Railroad Company. And 
although this respondent admits that it is the owner of a major part 
of the stock of the said Parkersburgh Branch Railroad Company— 
that is to Say, of certain preferred stock—and that it now has the 
possession, management, and control of its railroad property, so far 
as the working of the same is concerned (without being In any way 
connected with the control or management of said corporation, 
which holds and exercises its corporate rights and funetions inde- 
pendently of this respondent under the laws of West Virginia), 
nevertheless it denies that the use that has been made of the tele- 
graph poles and wires upon the line of the Parkersburgh Branch 
Railroad Company since the same passed as aforesaid into the owner- 
ship and control of that Company has been either by virtue or In 
renewal of the contract aforesaid with the Northwestern Virginia 
Railroad Company; but it avers, on the contrary, that such use has 
only been by the sufferance of this respondent, which has been hold- 
Ing temporary POSsesslon of the same under its working contract 
aforesaid with the Parkersburgh Branch Railroad Company ; and 
such use being subject at all times to be terminated by notice from 
this respondent, the same has now lawfully ceased, under and by 
means of the notices hereinaftor more particularly referred to and 
Sel forth 
11. And this respondent, further answering, saith that it believes 
it to be true that the Westerm Union Telegraph Company did, in 
fact, Oy rate so much of the lines of telegraph Upon this respond- 
ents road as were within the State of Maryland from the year LS66 
to the vear 1872, but it denies that it did so under and by virtue of 
the terms and provisions of the contracts aforesaid or either of 
them | 
ios 12. And this respondent further saith that it has no know!l- 
edge of the lease from the Western Union Telegraph Company 
to the Western Union Telegraph Company of Baltimore City, men- 
tioned in the 15th paragraph of the bill, or of the rent received 
thereunder, and it denies the power and authority of the said West- 
ern Union Telegraph Company to make any such lease and of the 
Western Union Telegraph Company of Baltimore City to receive 
the same and act thereunder; and, answering the sixteenth para- 
graph of said bill, this respondent saith that, knowing nothing, as 
already answered, of the existence of any such lease as is therein men- 
ioned, it knows nothing of the alleged continuance thereof from 
year to year after its expiration. 
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13. And this respondent, further answering, saith that it is not 
true, as charged in the 17th paragraph of said bill, that the Western 
Union Telegraph Company, when it operated the lines of telegraph 
upon the lines of the Baltimore and Ohioand Parkersburgh Branel 
Railroad Companies and the other lines referred ton sald bill, el 
acted under or complied in all particulars with the terms and condi- 
tions of the said contracts entered into between the Western Telegr: Aap h 
Company and the Baltimore and Ohio and Northwestern Virginia 
Railroad Companies until it leased its lines in the State of Maryland 
to the Western Union Telegraph Company of Baltimore City, and 
that it has, since the making of the said lease to “ The Western U nlon 
Telegraph Company of Baltimore City,” operated the said lines of 
telegraph in so far as the same did not lie within the State of “sath 
land, either under or in all particulars, in strict scmniicine with 
the terms and conditions of the contracts entered into as aforesaid 
between the said Western Telegraph Company and the Baltimore 
and Ohio Railroad Company and ‘the Northwestern Virginia Rail- 
road Company, and with all contracts and agreements relating to 
the same. 

lf. And, answering the eighteenth paragraph of said bill of com 
plaint, there spondentsaith that itdentes thatthe Western Union Te! 
graph Company of Baltimore City has, upon the requirement_of 1 

Baltimore and Ohio Railroad Company or otherw ise, operat a 
Tov the lines of telegraph upon this r spon nt’s road in the Sta 
{ Maryland, either under or in all particulars, in strict com 
pianos with tue terms and conditions of the contracts mentioned 
In said elehteenth paragraph. 

But, on the contrary, this respondent, further answering, says and 
Insists tuat the two contracts aforesaid of 1853 and 1855. as herein 
before stated, Cont mplated and had reference to the erection bid 

dl 
| 


oo 


use of two wires only on the line of its road between Baltimore ai 
Wheeling, one for the USC of the Western Telegraph Company cuba 
the other ior thr CXC lus ive use of this respondent ; and (| | 
Western Telegraph Company neither intended nor had the power 

the time of entering into either of said agreements, nor at any 
time thereafter, so to contract for the use of any other wire or wires 
Ol} that line, and, it} pont of fact, ho other wires were erected or 
used on that line until in and after the vear 1865; and it further- 
more states that. alt hough ant eontract atore said of ISOS with the 
Northwestern Virginia Railroad ¢ re conte 7. lated and had 
reference to the She yh erection ( thir Wire on the line of that 
road, nevertheless, in point of wig no such wire was erect «l or used 


on that line until in and after the vear 1865. but previous to that 


’ 


period, during the existence of the eivil war, ab Cneire 
of circumstances arose not contemplated by any of the parties to thi 
said contracts at the time they were ente red into. 1) uring thy prog 
ress of the wartare, ' which Wis Ca rrie Ol} along the line ot this re 
spondent’s road, the 1 telegraphic sosth tlnenaniitie Insulatorsand in 
struments which had been erected under the contracts aforesaid 
were al different perl ds and at dill rent places rey atedly ci Stroy | 
by one or the other of the contending parties The exigencies Ol 
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the Government service and of this respondent’s own business re- 
quired their restoration as soon as it was practicable, and the neces- 
sity was thus Imposed upon this respondent time after time, with- 
out any such obligation resting Upon it by contract, of repeated and 
entire reconstruction of very considerable portions of the entire line. 
ven upon’such limited portions of it as were not exposed to 
absolute destruction by military force the posts and wires, by rea- 
son of natural decay or deterioration, either during the war 

or since, fell into such condition as to require entire renewal, 
740 so that, as this respondent avers, it has actually, since the 

making of thesaid contracts, tw Ice reli¢ wed every yy st and wire 
Upot tha entire line Cover d bD\ all of the said contracts, and Upon 
Various ana considerable portions oO! the line has been compelled LO 
renew both posts and wires and insulators and instruments, as before 
stated, Upon agreat many other occasions. Under the state of things 
thus arising the terms and Provisions of the contracts aforesaid came 
Lo be absolute ly lrvnore d and d sre vara dd, Inasmuch iis the Western 
Telegraph Company utterly failed to indemnify this respondent for 
the enormous, unexpected, and extraordinary expenses it was put 
to in maintaining even the single wire intended for the use of said 
telegraph company, and in many other respects failed to meet the ob- 
ligations intended to be imposed upon it by the said contracts. This 
respondent, though it has not vet mad up a statement of all the 
expenses Incurred by it in maintaining the telegraph lines upon its 


mail from 1855 up to this time, is nevertheless able positively to 
aver that the same has amounted up to this time to more than a 
million of dollars; and it verily believes, and so insists, that the 
complainant and the COT pabites which have successively been 
operating said lines would, if the said contracts were still in force, as 
is contended, be justly indebted to it at this time for their due propor- 
tion of these large expenditures in the sum of several hundred 
thousand dollars; and this respondent further saith that the said 
companies are in fact indebted to it at this time in a very large 
sum of money for expenditures incurred in their behalf outside 
and independent of said contracts in the erection and maintenance 
of other wires, as hereinafter stated, and in other matters not pro- 
vided for by said contracts, but this respondent insists that the 
sid contracts, long before the t rmination ol the civil war, were 
virtually abrogated and abandoned; and when from time to 
Lime thereafter (iis hereinatter stated ) applications were made 
to this respondent for leave to put up or to use other wires by 
ne on this 

| ly notified 
that such use as they were then making telegraph 
anit Wis DY sutt rathiice only Of} this respondent and subject Lo 


such companies as were then using the telegraph 
respondent's road, the suid companies were repeater 


of sual 


termination by notice at any time, and the said compa- 
74] nies O1) different CCOSIOUS proposed Lo this respondent Lo 
enter into entire ly new conventions and agreements, and to 
hak ¢ pary rr nts in consideration there of, for the use of the telegraph 
lines on its road for a cli fined pred od - and Upoll certain terms: but 
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this respondent uniformly reiused to execute, and Lever did CAC- 
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cute, any such proposed agreements, but constantly oe d, as 
aforesaid, that it considered itself at liberty to terminate at its pleas- 
ure at any period all existing suflerances, perniits, iad licenses for 
the use of the telegraph on its line of road by any company or com- 
PAnICS ; and furthermore this respondent avers and insists that 
when the exigencies of the telegraphic business upon its road ren- 
dered necessary the erection of a third wire. in or about the year 
1865, the ame was erected under no contract or agreement for the 
use of it by the comp Jainant or any of the companies referred to in 
the bill for any defined period, or under any agreement whatever 
with them or any of them for its use and maintenance, but 

use of the same was allowed to the COMMpPaAany operating the singl 
wire then employed for commercial business under a mere permit 
or license, revocable at any time and, in like manner, when thi 
ly I rile red a fourth and a fifth 
Wire necessary, the same were erected and the use thereof allowed 
by the COT Pans then Op rating the other wires under like peorinl 


exigencies Of the service lLosequent 


or hieenses mk re} and, as this respondent furthermore s ays me 
insists, the complainant well knew at the time of filing its bill that 
these five wires wer at that time « rected and In use Upon the 
espond nts road, and threat when some of them were erected the 
Morse patents had expired, and the use of said patents was free to 
the public; and it also well knew that under the contracts referred 
to in its bill the use of a single wire only was granted to it, both by 
the owners of the \Mors prev hits ana also by this respondent, and 
t th t | ind recent wires was clearly hot provided 
hor inh thos contracts Neve rth t 38,11 oh framed its. bill is Lo with- 
hold irom the court a full anid candid disclosure of these facts, most 
material to be eonsidered in reference to the large measure of relief 
, | and, for this reason alone—if for 
no othe under the sett ad practice of courts of equity, thie 
742 comp amant should not be adjudged entitled to any extra- 
ordinary relief by way of injunction whatsoever. 

16. And, further answering, this respondent saith that not only 
is thr a Lieven: 1] bin * contracts Upon which it claims to 
stand should be adjud: ved | be still in foree, which this respondent 

Fatinan! in its title to relief to the case of 
the single wire provided for by said contracts, but it is also furthe 
limited in that re spect Ly the fact that the Western Telegraph (om- 
pany, at the time of its entering into said contracts, had not, not 
did it afterwards at any time, acquire any right or power to operat 
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a line of teleg raph in the State of Virginia or in the State of West 
Virginia: an vs the complainant, The Western Telegraph Company of 
Baltimore hi id not at the time of the filing of its bill-any right 
or power uh ler its aet of i corporation or otherwise to operate a 
line of telegraph exeept within the limits of the State of Maryland, 
and this respondent therefore insists that even if the said contracts 
should be held to be still in foree in any respect as against this 
respondent the rights O] thre complainant thereunder, if any, must 


ily be confined to the use of a single wire, and that within 
the limuts of the State of Maryland 
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17. And this respondent, further answering, saith that it is true, 
as stated in said bill of complaint, in the 19th paragraph thereof, 
that by the 17th seetion of the act of the General Assembly of 
Maryland, 1846, ch. 39, incorporating the Western Telegraph Com- 
pany, the charter of said company was limited to expire at the end 
of thirty vears trom the date thre reot : and if has been informed 
that certain of the stockholders in sald corporation did, on or about 
the 2Sth day of December, 1876, meet tovether for the avowed pur 
pose of considering whether or not they, the said stockholders, 
should cause themselves to be incorporated under chapter 471 of 
the reneral laws of the State of Maryland, passed in the year LSOS, 
and that certain of said stock hola rs did then det rinine to erente a 
new corporation under said act, and did subsequently cause to be 
por pared and executed and acknowledged th certificat . of which 
a copy is filed with the complainant's bill, professing to ereate a 

corporation by the Pheadyae ol the Western Telegraph 
743° Company of Baltimore City; but this respondent does not 

know, and therefore dor S hot admit, that thre ppracer dings sO) 
taken by said stockholders were in all particulars in full and precise 
conformity with the provisions of the said act of 1568 so as to create 
| valid new corporation and il 7 volution Upon it. by Cpe ration of law. 
ofallthe property and assets and debts and habilities of theold corpora- 
tion, and requires ‘the complainant LO prove the same: and this 
respondent, furthermore answering, says that even if the new cor 
poration aforesaid was in all respects validly created and in such 
manner as to devolve upon it the property and liabilities of the old 
corporation, nevertheless if cle hHics tliat the complainant, by foree of 
the proceedings set forth in said bill or inany other manner, beeame, 
as alleged in the bill, the assignee of the right of the Western Tele- 
graph Company in sald contracts or any one of them. All of said 
contracts having reference, as hereinbefore averred, to the use of a 
single wire only during the existence of the corporation with which 
the contracts were made, had at the tims specified ceased to have any 
binding force or efleet. not only by CuiUSE of their abandonment ana 
abrogation, as hereinbefore specially set forth, but also because the 
Western Telegraph Company, by the period of limitation fixed in 
its charter, and by the surrender of that charter under the proceed- 
Ings taken for the Incorporation of the complainant as a hew cor- 
poration, had actually ceased to exist; and this respondent insists 
that the act of Assembly under which said incorporation was effected 
(it it Was validly so etlects dd) did not contemplate il statutory cle VoO- 
lution upon it of the right and obligation to perform contracts made 
with the old corporation tor ant pt riod of its exist nee only or other- 
WISe, because ho such rights and obligations could be created Dy 
operation of law so as to revive or continue In force such contracts 
without the mutual consent of 
contracting parties 

IS. And it furthermore insists that the complainant, even upon its 
own showing, has no standing in court to claim relief from the 
respondent in respect to thr said contracts, because it Is averred itl 
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the new corporation and the other 
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the bill that the Western Pelegraph Company at the tim lt 
744 ceased to exist had long since ce ased to have any right Or lo 
be unde r any obligation LO yn rform the said eontracts or any 
of them, or to have any privity with the respondent in connection 


with the Same, because, in the year LSoo, iis allewed, if had put ‘the 


American Telegraph Company in its place for a period not yet 
expired LO perform said contracts, and the American Telegraph (om 
pany had assigned all its rights and obligations thereunder to the 
Western Union Telegraph Company, and the Western Union ‘Tele- 
graph Company had assigned the same 1h pear LO the Western L nion 
Telegraph Company of Baltimore City. 

19. And, farther answering, this respondent saith that for many 
years past all the relations between it and the companies which have 
been operating the lines ol telegraph Upon Its road have been 1} 
very unsettled condition. ‘The said companies have admitted that 
they were under large unpaid obligations to this respondent for ex- 
penditures incurred by it, not only in reference to the single wire to 
which the contracts aforesaid originally applied, but in referenes 
also to the other wires erected by this respondent, the use of which 
by them Was covered by ho CXAPPCSS contract whatever: and dith- 
culties constantly recurred in attempts made to adjust the amount 
of thus indebtedness. and also Wn reference to other matters: and 
various propositions for definite contracts for the use of all of the 
sald WITres, founded Upotl payvinent Of monies for past and future 
indebtedness on the part of said companies, were made by them 
and declined by this respondent as being utterly unreasonable. 
Under this state of things, so prejudicial to the rights and interests 
of this respondent, it determined finally to terminate, as it had_ re- 
peatedly before threatened to do, all licenses, permits, and suffer- 
ihices whatsvever Upon the pearl oO! thr West rt ‘¥ le craph Company 
and all the other companies named in the bill, whether claiming 
under it or otherwise, to use and operate the telegraph wires upon 


’ 


the line of this respond nts road: and, accordingly, it has sent to 


at 


the said companies three notices, copies of which are filed herewith, 
marked Defendants Exlibits Nos |, 2. and >. the latter being 
intended as fuller and more Xplicit notices lo all parties COnCCTIL 7 
of the scope and intention of the original notice 
745 20. And, further answering, this respondent saith that hay 
lig, by means ol sald notices (and rightfully, iis if claims . 
terminated all licenses, permits, and suflerances whatever of thi 
companies operating said wires at the time of said first-mentioned 
notice, without prejudice to the right of said companies or any of 
the companies named in the bill, to remove any and all property 
lawfully belonging to them, or either of them, if any, on the line of 
this respondent's road, snd also without prejudice Lo the rights of 
this respondent to claim and recover from all of said companies 
Whatsoever sums of money may be determined to be justly due to it 
by any and all of them by reason of their use of this respond nts 
road and telegraph lines, and of all liabilities and obligations to it 
growing out of the same, this respondent did enter into an agree- 
ment with the Atlantic and Pacific Telegraph Company, as alleged 
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in the bill, giving to that company a license to operate the telegraph 
lines upon this respondent’s road; but this respondent denies that 
it combined with the said Atlantic and Pacific Telegraph Company, 
as alleged, to deprive the complainant or any of the companies 
named in the bill of any just rights held by them; and it denies 
that th agreement so entered into did in faet deprive the said com- 
panies of any rights, privileges, or licenses to which they were then 


justly entitled. The said Atlantic and Pacifie Telegraph Company, 


as a rival of the Western Union Telegraph Company in its claims 
to public patronage and support, had already subserved the business 
Interests of the whole countrys Dy a reduction of the costs of tele- 
geraphing to such an extent that this respondent supposed and be- 
lieved, and so avers, that it was doing a great public service in 
granting to that company a license to use the extensive lines of 
telegraph upon its road; and as it supposed and believed, and now 
so avers, that at the time of making that transfer it had a clear and 
undoubted right to terminate its relations with the companies then 
operating said line, this respondent is not justly chargeable with en- 
Lering Into any unlawful or improper arrangement or unlawfully 
combining in any way with the said Atlanticand Pacifie Telegraph 
Company 
746 And, further answering, this respondent denies that there 
are any grounds of equitable jurisdiction sufficiently stated 
upon the face of the complainants bill to entitle it to the relief it 


‘ " . : . . 
asks, and it claims the benetit of that defence at the hearing to the 


swered all the allegations in the bill, so far as it 1s advised that it is 
material or necessary for it to answer, it prays to be hence dismissed 
with its costs | 

WM. F. FRICK, 

JOHN H. B. LATROBE, 

JOUN K. COWEN, 

Solicitors for i sponde ni. 
STATE OF MARYLAND, | _ . 
Baltimore ( ity, } ” 

(On this thirtes nth day of March, In) the year eighteen hundred 
and seventy-seven, before the subscriber, a Justice of the peace of 
the State of Maryland, in and for Baltimore city, personally ap- 
peared John W. Garrett, president of the Baltimore and Ohio Rail- 
road Company, and made oath that the matters and facts stated in 
the foregoing bill are true to the best of his knowledge, information, 
and belief 


’ 


J. HOWARD, J. P. 


747 I, James R. Brewer, clerk of the cireuit court of Baltimore 
city, do hereby certify that the above is a true COPY of the 
original answer of the Baltimore and Ohio R. R. Co., filed 31st of 
March, A. D. 1877, now on file in this office in the above-entitled 
cause. 
And I further certify that the above-entitled cause is still un- 
settled and pending in this court 
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In testimony whereof I hereto set my hand and affix the seal of the 
circuit court this seventh day of June, 1883 


[SEAL. | JAMES Rk. BREWER, Clerk 


748 exhibits Nos. a 4 and De referred Lo in above answer are 
as follows 


exuipir No. J 
In the Cireuit Court of Baltimore City 


Tne Western TereGrarvnw Co. or BALTIMORE CrTy 
MF 
Tne Barro. & Ono R. R. Co. & Tuer Arrantic & Paciric Tes 
GRAPH Co 


To the Western Lo nion Telegraph Company of New York. this 
Western Union Telegraph Company of Baltimore City, and the 
President of the late Western Telegraph Company 
Take notice that the Western Telegraph Company, having ceased 

to exist, the Parkersburgh Branch of the Baltimore & Ohio Rail- 

road Company will forthwith take possession of the poles, wires, in- 
struments, and all appurtenances of the line of telegraph Ol Its 
road between Grafton & Parkersburgh, and all contracts or licenses 

of every des ription with or to the Western Tel graph Company, 30) 

fur as the same may be held to have been in force, are now at an 

end and are hereby rescinded. If their be any wire or instruments 
belonging to either of the above-named companies the same will 
be delivered, on application, to their proper representatives 
Baltimore, Feb’y 5th, 1877. 
THE PARKERSBURGH BRANCH 
RAILROAD CO. 
By WILLIAM KEYSER, Jts President 


aA) a James in brewer, clerk of the circuit court of Baltimore 
city, do hereby certify that the above Is a true COPY of the 
original Respondent’s Exhibit No. 1 now on file in this office in the 
above-entitled Cause. 
In testimony whereof I hereto set my hand and affix the seal of 
the circuit court this twelfth day of February, 1884. 
iL. 8. ] JAMES R. BREWER, Clerk 
Exaibpir No. 2. 
In the Cireurt Court of Baltimore City. 
THt WersTeERN TELEGRAPH Co. oF Barto. City 
ud. 
Tue Barro. & Onto R. R. Company & THe Atrrantic & Pacrer 
TELEGRAPH COMPANY. 
To the Western Union Telegraph Company of New York, the 
Western Union Telegraph Company of Baltimore City, and the 
President of the late Western Telegraph Company 
Take notice that the Western Telegraph Company having ceased 
to exist, the Baltimore and Ohio Railroad Company will forthwith 
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take possession of the poles, wires, instruments, and all appurte- 
nances of the line of telegraph on its road between Baltimore 
790 and Wheeling, and all contracts or licenses of every descrip- 
tion with or to the Western Telegraph Company, so far 
us the same may be held to have been In force, are now atan 
end and are hereby rescinded. If there be any wire or instruments 
belonging to either of the companies above named the same will be 
delivered, on application, to their proper representatives. 
Baltimore, Feb’y 5th, 1877. 
BALTIMORE AND OHIO RAIL- 
ROAD COMPANY, 
By WILLIAM KEYSER, 
Second Vice -Pre sident 


|, James R. Brewer, clerk of the circuit court of Baltimore city, 
do hereby certify that the above is a true copy of the original Re- 
spondent’s Exhibit No. 2 now on file in this office in the above- 
entitled cause 

[n testimony whereof I hereto set my hand and affix the seal 
the cireuit court this twelfth day of February, 1854. 


[L. 8] JAMES R. BREWER, Clerk 


Tol exuipit No. 3. 
[In the Circuit Court of Baltimore City 


Tue Western TELEGRAPH ComMPpANY OF Bato. City 


Tue BALTIMORE AND Onto RAILROAD Company & THe ATLANTIC 
& Paciric TELEGRAPH COMPANY. 
BALTIMORE, March 10th, 1877 
To the Western Union Telegraph Company of New York, the 
Western Union Telegraph f ompany of - Baltimore { ‘ity, the West- 
ern Telegraph Company of Baltimore City, and the American 
Telegraph a : 
on le bruary Sth, LSii, by two notices served On the LWOoO first 
above- hi amed companies and thre president of the old Western Tel- 
egraph Company, all of said companies were notified that the Bal- 
timore and Ohio Railroad Company would take posse ssion of the 
poles and wires and appurtenances of the line of telegraph on the 
main line of the Baltimore and Ohio Railroad Company, and also 
On the bridges and approaches thereto between Benwood, West Vir- 
ginia, and Bellaire, Ohio, and Parkersburgh, West Virginia, and 
Belpre, Ohio, and said eg ate were notified that any property 
be ‘longing to e ither of them would be delivered Ol applica- 
752 ‘tion to their proper representatives. This notice was intended 
as a notification not only that all contracts, arrangements, 
permits, 0 r lice ses for a rating the line of telegrap I aforesaid with 
the Weste rn Telegraph Company, if any such existed or were In 
force. were at av end and rescinded, but also that all contracts, ar- 


rangements, liceuses, or permits of any kind to or with the Western 
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Union Telegraph Company of New York, the Western Union Tel- 
egraph Company of Baltimore City, or the American ‘Telegraph 
Company or the Western Telegraph Company of Baltimore City 
were also at an end and thereby rescinded, and said notice is hereby 
distinctly made to cover all such contracts, licenses, permits, oF ar- 
rangements, as far as the same were in force at the date of February 
oth, 1877, or at any other date, with the Western Union Telegraph 
Company of New York and the Western Union Telegraph Com- 
pany of Baltimore City, the American ‘Telegraph Company, or the 
Western Telegraph Company of Baltimore City; and if there be 
any wire or instruments or other property belonging to either of the 
companies named in this notice the same will be delivered on ap- 
plication to them or their proper representatives. 
Baltimore, March 10th, 1877. 
THE BALTIMORE AND OTTO 
RATLROAD CO., 
By JOHN W. GARRETT, Pres't 


193 In the Cireuit Court of Baltimore City. 
Tue Western Tececraru Co. or BALTIMORE CrTry 
vs. 


Tire BALTIMORE & Onto RAILROAD CoMPANY AND Tue ATLANTIC & 
Pactric TELEGRAPH COMPANY. 


To the Western Union Telegraph Company of New York, the Wi sl- 
ern Union Telegraph Company of Baltimore City, the Western 
Telegraph Company of Baltimore City, and the American Tele- 
graph Company: 

On February 5th, 1877, by a notice served on the two first above- 
named companies and the president of the old Western Telegraph 
Company, all of said companies were notified that the Parkersburgh 
Branch of the Baltimore and Ohio Railroad Company would take 
possession of the poles and wires and appurtenane sof the line of 
telegraph on the line of the Parkersburgh Branch of the Baltimor 
and Ohio Railroad Company, and said companies were notified that 
any Prop rty belonging Lo either of them would be delive red 1) 
application to their proper representatives. This notice was in- 
tended as a notification not only that all contracts, arrangements, 
permits, or licenses for operating the line of telegraph aforesaid with 
the Western Telegraph Company, if any such existed or were in 
force, were at an end and rescinded, but also that all contracts, ar- 
rangements, licenses, or permits of any kind to or with the Western 

Telegraph Company of Baltimore City the Western Union 
754 ‘Telegraph Company of New York, the Western Union Tele- 

graph Company of Baltimore City or the American Tele 
graph Company were also at an end and thereby rescinded, and 
said notice is hereby distinctly made to cover all such contracts, 
licenses, permits, or arrangements, so lar as the same were in force 
at the date of lebruary », 1S77, or at any other date, with the West- 
ern Union Telegraph Company of New York, the Western Union 
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Telegraph Company of Baltimore City, the American Telegraph 
Company, or the Western Telegraph Company of Baltimore City, 
and if there be any wire or instruments or other property belong- 
Ing to either of the companies named in this notice — or their proper 
representatives. 
Baltimore, Maryland, March 10th, 1877. 
THE BALTIMORE AND OHIO 
RAILROAD CO., 
By JOHN W. GARRETT, Pres’ 
THE PARKERSBURGH BRANCH 
RAILROAD COMPANY, 
By WM. KEYSER, Pres't. 


[, James KR. Brewer, clerk of the circuit court of Baltimore city, 
do here by certify tloaat the above Is a true COPY of the original Re- 
spondent’s Exhibit No. 3 now on file in this office in the above-en- 
titled cause. 

[n testimony whereof I hereto set my hand and atlix the seal of 
the circuit court this twelfth day of February, 1554. 

[L. 8. | JAMES R. BREWER, Clerk 


ice) (Copy Do bef kentries 


Tue Western Terecrarn Company or BALTIMORE CrTy 
i] 
DALTIMORE AND Onto RAILROAD Company, ATLANTIC AND PAcIFIC 
TELEGRAPH COMPANY. 
Gene. 2 aah & & GG “ee ee 
l4th February, 1877.—Bill for injunction and Exhibits Nos. 1, 2, 
3,4,and5 fd. Subpeena issued (summoned am’lo.) Same day, order 
of court setting down application for injunction for hearing 20th 
lebruary, 1877, fd. Copies issued (served on G. 5S. Mott and serv- 
ice admit d by Baltimore and Ohio Railroad Company } oth leb- 
ruarv, 1877, appearance of defendants by John H. B Latrobe and 
John K. Cowen, Esq’rs. Order filed 31st March, 1877. Answer of 
the Baltimore and Ohio Railroad Company and Exhibits Nos. 1, 2, 
and 5 fd. Same day, separate answer of the Atlantic and Pacifie 
Telegraph Company fd. 20th September, 1880, general replication 
fd. same day, commission LO take testimony issued LO standing 
commissioner's order fd 


I. James R. Brewer, clerk of the circuit court of Baltimore city, 
do hereby certily that the above 1s a true COpy of the original 
doeket entries now on file in this office in the above-entitled cause. 

In testimouy whereof I-hereto set my hand and affix the seal of 
the circuit court this thirteenth day of February, 1854 


fh. s.] JAMES R. BREWER, Clerk 
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{db In the Cireuit Court of Baltimore City. 


Tur Western Union TerecGraru CoMpaANY OF BALTIMORE CITY 
Vs. 
BALTIMORE AND Onto RarLtroap Co. and ATLAntic & PACIFIC 
TELEGRAPH Co. 


ai the judge of the circuit court of Baltimore city : 

The Western Union Telegraph Company of Baltimore City, 
Rhoades Le enteanens emndier Gasaneenia tomes 
of this State, as appears by Exhibit A, filed asa part of this bill, 
brings this its bill against the Baltimore and Ohio Railroad Com- 
pany, a corporation incorporated by this State, and against the At- 
lantic and Pacific Telegraph Company, a corporation doing busi- 
ness in this State, but not incorporated by this State; and there- 
upon your or ee ee 

2. That a cert in corporation, known as the Western Telegraph 
Op i :' duly incorporated and authorized to transmit messages 
by telegraph for hire, having acquired from Samuel F. B. Morse and 
oth rs the ownership of the right to construct and Carry On the 
electro-magnetic tel graph invented and patented by the said Morse, 
ana to contract for the use thereof on roads extending from the city 
of Baltimore, in the State of Maryland, to the city of Wheeling, then 
in the State of Virginia, but now in the State of West Virginia, and 
to Farkersburgh, , nin the State of Virginia, but now in the State 
of West Virgin , did, on the eighteenth day of June,in the year 
elghteen est ana fifty-three, and on the tw lfth day of Sep- 
tember, in the year eighteen hundred and fifty-five, enter into cer- 
tain contracts in writing with the Baltimore and Ohio Railroad 
Company, a corporation duly incorporated by the State of Mary- 

land, and authorized as such Maryeand cotperntion to -auneirnel a 
certain railroad or railroads in the State of Virginia having thei 
terminus al \V heel he, Ol the Ohio rivey, in said State, for the Use 


ol a elits of the said Morse and for other purposes on the 
line of thes id Bciiiences and Ohio Railroad Company between the 
( Ly of | Persona In the State of Maryland, and W heeling, im oth 


That V sal Contracts made ils aforesaid Ol) the eighteenth day 

| n | land fifty-three, and on the twelfth day of 
September, eighteen hundred and _ fifty-five, and which last-dated 
contract was supplementary to the contract first made and was in- 
tended to be taken asa part thereof, the said Western Telegraph 
Company and its assigns Wis authorized lo erect and maintain iis 
its property a line of telegraph upon and within the limits of the 
railroad of the said Baltimore and Ohio ase ae oe between 


Baltimore and Whe ine as aforesaid }) rovided that the Position Ol 
the said line when erected was approved by tp otheers of the said 


COMpPAany, and the said Baltimore and Oho Railroad Company Was 
authorized to pul up a wire, with the appurtenances, between the 
localities last auiore sila menbllone dl. which shoul also be the prop rity 
of the said Western Telegraph Company and its assigns, although 
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the said Baltimore and Ohio Railroad Company was entitled to a 
certain priority in the use of the said last-mentioned wire in the 
transaction of its business 
jod 1. That under and by virtue of said contracts it was 'pro- 
vided that the telegraph operators of the said Baltimore and 
Ohio Railroad Company, when duly authorized in writing by the 
proper otheers of the said Western Telegraph Company or its as- 
sIgns, should do the commercial t legraph business of the said tele- 
graph company at all offices of the said Baltimore and Ohio Rail- 
road Company at which there was no operator of the said Western 
Telegraph Company, and that the said Baltimore and Ohio Railroad 
Company would cause its said Op rators to collect and pay ovel 
monthly to the said Western Telegraph Company and its assigns 
the usual rates for telegraphing for the services so performed 

5. That the ownership of the said Western Telegraph Company 
of the posts, wires, and appurtenances constituting said lines of tele- 
graph was recognized by the eleventh paragraph of said contract, 
dated on the eighteenth day of June, eighteen hundred and fifty-three, 
and was declared by sald agreement to be taken as subject to the 
performance by the said Western Telegraph Company and its assigns 
of all the stipulations affecting suld Western Telegraph Company 

6. That it was further provided in said last-named agreement that 
in the event of the dissolution of the said telegraph COMMpany OF a 
suspension of operations on its part, either voluntary or in conse- 
quence of legal process of any kind, then that the said railroad com- 
pany should be at liberty and was authorized to take charge of thie 
said telegraph line for their own purposes, with the appurtenances, 
until the said telegraph company should resume active operations 
and it was expressly understood that no interest which the said tele- 
graph company might have in said line should be assignable so as 
to affect or impair in any manner the rights of the said railroad 

company under said agreement. 
iOS 7. That said original contracts and agreements so mad 

and entered into between the Baltimore and Ohio Railroad 
Company and the Western ‘Telegraph Company, dated as aforesaid 
on the eighteenth day of June, eighteen hundred and fifty-three, 
and on the twelfth day of September, eighteen hundred and _fifty- 
five, are not in the possession of your orator, but are, as your orator 
charges, in the possession of the sald Baltimore and Olio Railroad 
Company; but your orator produces copies of said agreements, to 
wit, a copy of said agreement with the said Baltimore and Ohio 
Railroad Company, dated June 18th, 1858, marked Exhibit No. 1 
and herewith filed, and a copy of said agreement with the said Bal- 
timore and Ohio Railroad Company, dated September 12th, 1555 
marked Exhibit No. 2 and herewith filed, which said respectiv 
coples your orator pravs may be taken as parts of this its bill of 
complaint. , 

S. That the said Western Telegraph ( om pany in the year eightes I} 
hundred and fifty-nine, having acquired the route of the Marietta 
and Cincinnati Telegraph Company, leased all its lines between 
Baltimore and Wheeling and Cincinnati, with their appurtenances, 
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for the term of thirty years from August thirteenth, eighteen hun- 
dred and fifty-eight, to the American Telegraph Company, a cor- 
poration duly incorporated under the laws of New Jersey, at, thy 
rental of ten thousand four hundred and seventy-six dollars per 
year, payable semi-annually, on the fifteenth days of January and 
July in each and every year, free from all deductions for expenses 
of wear and tear and assessments levied on thi posts, wires, and 
othe 3 oO] ant said West rh iv legraph Compan \ during sald lease. 
but subject, nevertheless, to the performance by the said American 
Telegraph Company of the contracts ent red into as aforesaid by 
the said Western Telegraph Company with the Baltimore and Ohio 
Railroad Company and to the obligation of certain other contracts 
with other pari ~ parti ularly referred to in said lease : and youl 
orator produces 7. COPY of said lease. fils d here with WV marked lox 
hibit No. 3. which it prays may be taken as part of this ‘its bill of 
complaint 

% That said rent so sti 
of said lease been duly paid as provided for by said leas 

10. That the said American Telegraph Company did, on -thi 
twelfth day of June, in the year eighteen lundred and sixty-six 

sign all its lines of telegraph to the Western Union ‘Telegraph 
Company, a corporation duly incorporated under the. laws of the 
State of New York, and that said last-mentioned company so be- 
Cane the ASSIGN Col the t ase Oo] the line Sol l I eraph le cist (| by the 
said West rh Tel graph ( OTE PMUTL LO thre sid American ‘¥ le graph 

Company, extending as aforesaid from Baltimore to Wheel- 
Goo Ing, in the State of West Virginia, and became entitled to 
the benefits of the contracts made and entered into as afore- 

said by the said Western Telegraph Company with the said Balti- 
more and Ohio Railroad Company; and your orator produces a 
COPY of said assignment, filed herewith & marked exhibit No t, 
which it prays may be taken as part of this its bill of complaint 

il. That the said Western Union Telegraph Company continued 
LO Op rate so much of said lines of telegrapeh between Baltimore and 
Wheeling referred to as aforesaid in the agreements made as afore- 
said between the Western Telegraph Company and the Baltimore 
and Ohio Railroad Company as were within the State of Marvland 
from the year eighteen hundred and sixty-six until the year eighteen 
hundred and seventy-two, when, to wit, by lease dated on the twenty- 
ninth day of April, in the year eighteen hundred and seventy, duly 
recorded as required by law. the sald Western Union Telegraph 
Company least d all its lines, Ways, fixtures. property, and easements 
within the State of Maryland for two years, accounting from the 
date of said lease, to your orator at and for the yearly rent of ten 
thousand dollars, payable half-yearly, on the twenty-ninth day of 
October and on the twenty-eighth day of April in each year, as will 
appear from a duly certified copy of said lease herewith filed and 
marked exhibit No. 5, and which your orator prays may be taken 
asa part of this bill of complaint. 

12. That the said Western Union Telegraph Company has con- 
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tinued to lease the said property to your orator at the said rental, 
and is now the lessor of the same from year to year to your orator. 
15. That the said Western Union Telegraph Company, when it 
Opry rated the said lines of telegraph upon the line of the Baltimore 
and Ohio railroad, complied in all particulars with the terms and 
conditions contained in the contracts entered into between the said 
Western Telegraph Company and the said Baltimore and ( hio Rail- 
road Company until it leased its lines in the State of Maryland as 
| aforesaid Lo your orator, and that your orator, since the making to 
it of the lease aforesaid of the said lines of telegraph so originally 
belonging to the said Western T legraph Company in the State of 
Maryland has, upon the requirement of the said Baltimore & Ohio 
Gy Fe operate d the said lines of telegraph in the State of Mary- 
land in all particulars in strict compliance with the terms and con- 
ditions of the contracts entered into as aforesaid between the said 
Western Telegraph Company and the Baltimore and Ohio Railroad 
Company hereinbefore referred to. 
760 14. That inasmuch as the charter of the said Western Tele- 
graph Company was by its. terms, as set forth in the seven- 
teenth section thereof, to wit, in the seventeenth section of the act of 
the General Assembly of Maryland known as the -act of December 
session, eighteen hundred and forty-six, chapter thirty-nine, limited 
to expire at the end of thirty years from the passage of the said act, 
the said Western Telegraph Company duly reorganized by causing 
itself to be Incorporated under the laws of this State, by certificate 
dated on the eighth day of January, in the year eighteen hundred 
and seventy-seven, duly recorded, as required by law, in the office 
of the clerk of the superior court of Baltimore city, as appears by a 
) duly certified COPY of said certificate filed herewith, marked Exhibit 
No. 6, and which your orator prays may be taken as a part of this 
its bill of complaint, under the name of “The Western Telegraph 
Company of Baltimore City,” and thereupon there was devolved by 
operation of law upon the said “The Western Telegraph Company 
of Baltimore City ” all the property and assets belonging to the said | 
The Western Telegraph Company and all its debts and liabilities ; 
and thereupon your orator, as a lessee deriving title from the said 
Western Telegraph Company through the said American Telegraph 
Company as aforesaid and the said Western Union Telegraph Co. 
as aforesaid, became entitled Lo the benefit X advantage of all the 
rights of the said Western Telegraph Company under the contracts 
? aforesaid with the said Baltimore and Ohio Railroad Company, and 
has been and is at all times willing and able to execute all the obli- 
gations devolyed upon it under the said contracts and under the 
lease made as aforesaid by the said Western Telegraph Company Lo 
the American Telegraph Company as aforesaid and under the assign- 
ments of said lease made as aforesaid. 
16] That, notwithstanding the rights of your orator under the 
contracts and lease to it made as aforesaid to have and main- 
tain its said lines as aforesaid on the railroad of the said Baltimore 
and Ohio Railroad Company within the State of Maryland forming 
parts of the line of said last-named company between Baltimore and 
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Wheeling and its exclusive right to do commercial business on said 
lines in this State, yet the said Baltimore and Ohio Railroad Com- 
pany, combining with the said Atlantic and Pacifie Pailroad Com- 
pany, has cut off all lines of telegraph so leased to your orator and 
to the use of which your orator 1s entitled as aforesaid, built as 
aforesaid along the railroad of the said Balcimore and Olio Railroad 
Company in this State, and has disconnected the same from the 
offices of your orator, and, so combining, has caused a circular 
notice to be issued by the president of the said Atlantic and Pacifis 
Telegraph Company that an exclusive arrangement, taking elect 
from February 12th, 1877, has been made between the said defend- 
ants for the use of the wires of the said Baltimore and Ohio Railroad 
Company and for an exch Lngyre of public telegraph business between 
siid defendants, as will more fully appear by reference to a copy of 
a certain advertisement of the said Atlantic and Pacific T legraph 
Company published in the Baltimore Sun of February 15th, 1877, a 
copy of which is filed herewith and marked Exhibit No. 7, and which 
your orator prays nay be taken asa part of this its bill of complaint 
That the said defendants, so combining as aforesaid and 
762 having excluded your orator from the present use of said 
lines of te legraph as aforesaid in this State, threaten to pre- 
vent your orator from reconnecting the said lines of telegraph On 
the line of the Baltimore and Ohio Railroad Company in this State 
(to the use of which your orator is rightfully entitled as aforesaid 
under the agreements made as aforesaid between the Western Tele- 
graph Company and the said Baltimore and Ohio Railroad Com- 
pany) with its telegraph offices in this State, although your orator 
has il right, under the contracts aforesaid and its lease its aforesaid 
from the said The Western Union Telegraph Company, to have ex- 
clusive possession of said lines of telegraph in this State for its com- 
mercial business and to connect the said lines of telegraph with its 
offices in this State as aforesaid; all of which acts and doings are 
in violation of the contracts aforesaid and to the irreparable injury 
and wrong of your orator. 

And your orator charges that it cannot enforce its rights under 
the contracts aforesaid at law without a great multiplicity of 
actions 

In consideration whereof, and forasmuch as your orator can only 
have adequate relief in the premises in a court of equity, where 
matters of this nature are properly cognizable and relievable— 

To the end, therefore, that the said Baltimore and Ohio Railroad 
Company and the said Atlantic and Pacific Telegraph Company may 
make answer to all and singular the matters aforesaid as fully-and 
particularly as if the same were here repeated and they were each 

distinctly interrogated as to the same, and that the said Bal- 
763 timore and Ohio Railroad Company may discover and bring 

Into court said contracts made as aforesaid between the Balti- 
more and Ohio Railroad Company and the said Western Telegraph 
Company, and that the said Baltimore and Ohio Railroad Company 
and the said Atlantic and Pacifie Telegraph Company, their respect- 
ive officers, agents, and servants, may be restrained by the injunction 


iaaeeeteeeeee 
enti . 


THE BALTIMORE & OHIO RAILROAD CO OO 


of this honorable court from using, for the purpose of transmitting 
messages by telegraph for hire, any post or wire set up in this State 
on the line of the Baltimore and Ohio railroad in this State under 
the contracts aforesaid made between the said Western Telegraph 
Company and the Baltimore and Ohio Railroad Company, dated, 
respectively, June 18th, 1855, and September 12th, 1855, or from set- 
ling up any new wire on any one of said posts in this State for the 
Purpose of transmitting on sani wire messages by telegraph for 
hire, and from using any new wire so set up for said purpose, and 
from interfering with any telegraphic connection as heretofore made 
Or enjoyed in this State by the said The Western Union Telegraph 
Company of Baltimore City under said contracts with the Balti- 
more and Ohio Railroad Company, or with the remaking or re-es- 
tablishing of any such connection, if the same has been broken by 
the said Baltimore and Ohio Railroad Company or the said Atlantic 
and Pacific Telegraph Company, or their respective agents or serv- 
unis or otherwise, and that the said Baltimore and Ohio Railroad 
Company may bye COTLL py Hed, by the decree of this honorable court, 

specifically to perform with your orator the said agreements 
(64 of June 1Sth, 1853, and September 12th, 1855, so far as the 

same relate to all the lines of telegraph therein provided for 
which be within the State of Maryland— 

May it please your honors to grant unto your orator the writ of 
subpa na of the State of Maryland, directed to the said Baltimore 
and Ohio Railroad Company, and to the said Atlantic and Pacific 
Telegraph Company commanding each of them, at a certain day 
therein named, to be and appear before your honorable court, and 
then and there full, true, direct, and perfect answers to make to all 
and singular the premises; and further, to stand to, perform, and 
abide by such further order, direction, anel decree as to your honora- 
ble court shall seem meet; and that your orator may have such 
other or further relief in the premises as the nature of the cireum- 
stances of this case may require and to your honorable court shall 
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seem meet, 
And your orator shall ever pray 
CHAS. J. M. GWINN, 


Solicitor for Complainant. 
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In the Cireuit Court of Baltimore City. 

Tue Western Unton Tetecrarn Company or BALTIMORE UrtTy 
The BALTIMORE AND Onto RartLroap Company and Tue ATLANTIE 
& Paciric TELEGRAPH COMPANY. 

The answer of the Baltimore and Ohio Railroad Company to the 
bill of complaint of the Western Union Telegraph Company of 
Baltimore City. 

This respondent, saving and reserving to itself the benefit of all 
exceptions which — might take to the manifest errors and insufficien- 
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cies of the said bill of complaint 1 any form of pleading, for an- 
swer to so much thereof as it is advised that it Is material or neces- 
sary for it to answer, says— 


1. That it admits it to be true, as charged in said bill, that the 
Western Telegraph Company, being Incorporated for such purposes, 


as its charter when produced may show, did, on the 18th of June, 
1855, and on the 12th of September, 1855, enter into certain con- 


tracts in writing with this respondent, the terms and provisions of 
which will fully appear by reference to the copies thereof 


766 filed with the complainant’s bill, marked Exhibits l and 2. 
2. But this respondent denies that the said Western Tele- 


graph Company, as allege din the bill in reference to said contracts, 


held at the time of the making thereof from Samuel F. B. Morse 
and othe rs lth \ general or unlimited ownership of the riglhit Lo Con- 
struct and Carry on the electro-magnetic telegraph Invented and 
patented by the said Morse, and to construct for the use thereof on 
roads extending from the city of Baltimore to the city of Wheeling 
and to Parkersburgh, but, on the contrary, it avers that at the time 
of the making of the first contract hereinbefore referred to, to wit, on 
the 18th day of June, in the year 1855, the said Western Telegraph 
Company had acquired from the owners of the patent aforesaid the 
right to construct and use only Oe telegraphic wire, and that from 
Baltimore to Wheeling, with branches to Washington and Vitts- 


burgh, and had no right to contract for any other or further use of 


the Morse patent, and the recital in the contract aforesaid of the 
Sth June, 1853. to the effect that the Western Telegraph (lom- 
pany was al that time the assignee of the Morse patent must, there- 
fore, be taken to have reference only to such limited assignment as 
it then, in fact, held as aforesaid; and, further answering, this re- 
spondent avers that, in fact, the said contraet had reference in all 
its terms and provisions only to the limited rights aforesaid in the 
use of said patent then held by the Western Tel graph Company, 
and was entered into by this respondent in consideration of thie 

same, and with a view to avail itself in its railroad business 
167 of the use of the Morse patent on the single wire Which the 

said Western Telegraph Company had the right to construct 
and use as aforesaid. But inasmuch as it was found that the said 
contract as entered into was defective and entirely insufticient to 
secure the ends designed to be effected thereby, and that the common 
use of a single wire did not properly subserve the purposes of this 
respondent, because the said Western Telegraph Company wholly 


failed to perform the agreement on their part, in consideration of 


which alone the said contract was entered into, to wit, to transmit 
promptly and free of charge all messages on the business of this re- 
spondent’s road, the further and amended contract of the 12th Sep- 
tember, 1855, was entered into, varying the terms of the former 
contract In many essential particulars and with the intention, as 
therein distinctly expressed, that this respondent should have the 
exclusive right to the use of a line of telegraph from Baltimore to 
Wheeling, to be worked by it entirely at its own expense, and to 
that end the erection of a second and: independent wire upon the 
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poles erected by this respondent was therein provided for: and, 
further answering, this respondent saith that the said second wire 
was not erected and used under any right of the Western Telegraph 
Company to the Morse patents, either originally held or then ob- 
tained by it, but the same was erected and continued to be used 
under a concession obtained by this respondent from the then owners 
of the Morse patents giving their assent to the use of said patent 
upon the said second wire in the manner mentioned in said contract 
in consideration of the benefit to accrue to the patentees by a second 

line being so put up and used by this respondent; and so far 
768 as this respondent ts informed, and it so avers, the Western 

Telegraph Company did not, at the time of its entering into 
the said contracts, hold any other right to use the Morse patents, or 
contract for the use thereof, except such as it held as aforesaid at 
the time of the making of the contract of the Sth June, 1853, sub- 
sequently modified and substantially altered by the contract of 12th 
Septem ber, LSo5. 

». And this respondent, further answering, admits that the ex- 
hibits accompanying the bill of complaint, numbers 1 and 2, are 
true copies of the contracts referred to in the seventh paragraph of 
said bill; and this respondent refers to said contracts for the terms 
thereof, and submits to the court all questions which may arise as 
to the validity and proper c nstruction thereof. 

|. And this respondent, further answering, says that of its own 
knowledge it knows nothing of the acquisition by the Western ‘Tele- 
graph Company of the route of the Marietta and Cineimnati Tele- 
graph Company, but requires proof thereof. Neither does it admit 
the right of the Western Tel graph Company to acquire said route, 
but le nies thre Site. Ni ithe r does it know of its owl knowledge 
anything of the lease alleged in the tenth paragraph of the bill to 
have been made by the said Western Telegraph Company to the 
American Telegraph Company, and even should it appear that 
such lease was in fact made this respondent denies the right and 
power of the Western Telegraph Company to make any such lease 
and of the American Telegraph Company to receive the same and 

act thereunder 
769 5. And this respondent, further answering, saith that it has 

no knowledge ot thie corporate power or existence of thie 
alleged American Telegraph Company, and requires that all mat- 
ters connected therewith. so lar as they ure deemed LO atlect the 
present litigation, may be strictly proven. Neither does this re- 
spond ht Know anything of thr payment of the rent said to have 
been reserved under tha allea d lease from the said Wi stern ‘v le- 
graph Company Lo thi said American Te legraph Company 

6. And this respond nt, further answering, Suys that it knows 
nothing of the assignment by the said American Telegraph Com- 
pany on the 1th of June, LS6O6 (mentioned i) thir LOth paragraph 
of sald l 1), to the Western Union ‘Te I graph ( ompany, il corporation 
allewed to have been created by thie State of Ne \\ York, and if 
denies the power and authority of the said American Telegraph 
Company LO muke, or ot thie Wi stern Union Telegraph Company Lo 
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receive, any such assignment and this respondent denies that the 
American Telegraph Company, even if it acquired any rights under 
the aforesaid alleged lease to it from the Western Telegraph (om- 
pany, did lawfully assign those rights or any of them to the Western 
Union Telegraph Company ; and it denies that said last-mentioned 
company did in any way lawfully become the assignee of the lease 
of the lines of telegraph alleged in said bill ‘to have been made by 
thre West ri Telegraph Company LO the American Telegraph Com- 
pany, OF that it became In any Way entitled LO the benetit of the 
contracts aforesaid entered into between the Western Telegraph 
Company and this respondent. 
710 7. And this respondent, further answering, saith that it 
believes it to be true that the Western Union Telegraph Com- 
pany did in fact operate so much of the lines of telegraph upon this 
respondent’s road as were within the State of Marvland from the 
year IS6GG to the year IS/2Z, but it denies that it did so under and 
by virtue of the terms and provisions of the contracts aforesaid or 
either of them ; 

8S. And thisrespondent further saith thatit has no knowledge of the 
lease from the Western Union Telegraph Company to the complain- 
ant mentioned in the eleventh paragraph of the bill, or of the rent 
received thereunder: and it denies the power and authority of thi 
suid Western Union T legraph Company to make any such lease 
and of the complainant to receive the same and act thereunder ; and, 
answering the twelfth paragraph of said bill, this respondent saith 
that, knowing nothing, as already answered, of the existence of any 
such lease, as Is therein mentioned, it knows nothing of the alleged 
continuance thereof from year to year after its expiration. 

. And this respondent, further answering, saith that it is not 
true, as charged in the thirteenth paragraph of said bill, that the 
Western Union Telegraph. Company, when it operated the lines of 
telegraph upon the line of the Baltimore and Ohio Railroad Com- 
pany, either acted under or complied in all particulars with the 
terms and conditions of the said contraets entered into between the 

Western ‘Telegraph Company and the Baltimore and Ohio 
ve Railroad Company until it leased its lines in the State of 

Maryland*to the complainant; and it denies that the com- 
plainant, since the making of the said lease to it, has, upon the re- 
quirement of the respondent or otherwise, operated the lines of 
telegraph upon this respondent’s road in the State of Maryland 
either under or in all particulars in strict compliance with the 
terms and conditions of the contracts mentioned in said thirteenth 
paragraph 

10. But, on the contrary, this respondent, further answering, says 
and insists that the two contracts aforesaid of 1853 and 1855, as here- 
Inbefore stated, contemplated and had reference to the erection and 
use of two wires only on the line of its road between Baltimore and 
Wheeling, one for the use of the Western Telegraph Company and 
the other for the exclusive use of this respondent, and the said 
Western Telegraph Company neither intended nor had the power, 
at the time of ente: Ing into either of said agreements nor at any time 
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thereafter, so to contract for the use of any other wire or wires on 
that line, and, in point of fact, no other wires were erected or used 
on that line until in and after the year 1865, but previous to that 
period, during the existence of the civil war, an entirely new state 
of circumstances arose not cont mplated by any of the parties to the 
said contracts at the time they were entered into. During the prog- 
ress of the warfare which was carried on along the line of this: re- 
spondent’s road the telegraphic posts, wires, and the Insulators and 

Instruments which had been erected under the contracts 
772 ~—s aforesaid were, at different periods and at different places, re- 

peatedly destroyed by one or the other of the contending puis 
ties. The exigencies of the Government service and of this respond- 
ents own business required their restoration as soon as it was 
practicable, and the necessity was thus imposed upon this respond- 
ent, time after time, without any such obligation resting upon it by 
contract, of repeated and entire reconstruction of very considerable 
portions of the entire line. Even upon such limited portions of it 
us Were not exposed to absolute destruction by military force the 
posts and wires, by reason of natural decay or deterioration either 
during the war or since, fell into such condition as to require entire 
renewal, so that, as this respondent avers, it has actually, since the 
making of the said contracts, twice renewed every post and wire 
upon the entire line covered by all of the said contracts, and upon 
various and considerable portions of the line has been compelled to 
renew both posts and wires and insulators and instruments, as before 
stated, upon a great many other occasions. Under the state of 
things thus arising the terms and provisions of the contracts afore- 
said came to be absolutely ignored and disregarded, inasmuch as 
the Western Telegraph Company utterly failed to indemnify this 
respondent for the enormous, unexpected, and extraordinary ex- 
penses it was put to in maintaining even the single wire intended 
for the use of said telegraph company, and in many other respects 
failed to meet the obligations intended to be imposed upon 
it by the said contracts. This respondent, though it has not 

yet made up a statement of all the expenses incurred 
773 ~=dby it in maintaining the telegraph lines upon its road from 

1853 up to this time, is nevertheless able positively Lo aver 
that the same has amounted up to this time to more than a million 
of dollars; and it verily believes.and so insists that the companies 
which have successively been operating said lines would, if the said 
contracts were still in force, as 1s contended, be justly indebted to it 
at this time for their due proportion of these large expenditures in 
the sum of several hundred thousand dollars; and this respondent 
further saith that the said companies, including the complainant, 
are, in fact, indebted to it at this time in a very large sum of money 
for expenditures incurred in their behalf outside and independent 
of said contracts in the erection and maintenance of other wires, as 
hereinafter stated, and in other matters not provided for by said con- 
tracts; but this respondent insists that the said contracts long before 
the termination of the civil war were virtually abrogated and aban- 
doned. and when from time to time thereafter (as hereinafter stated) 
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applications were made to this respondent for leave to put up or to 
use other wires by such companies as were then using the telegraph 
line on this respondent’s road, the said companies were repeatedly 
notified that such use as they were then making of said telegraph line 
was by sufferance only of this respondent and subject to termination 
by notice at any time; and the said companies on different occasions 
proposed to this respondent to enter into entirely new conventions and 
agreements and to make payments in consideration thereof for 
7i4 the use of thie telegraph lines On its road for il defined period 
and upon certain terms; but this respondent uniformly re- 
fused to execute, and never did execule, any such proposed adgree- 
ments, but constantly maintained, as aforesaid, that it considered 
itself at liberty to terminate at its pleasure at any period all exist- 
ing sufferances, permits, and licenses for the use of the telegraph on 
its line of road by any company or companies; and, furthermore, 
this respondent avers and Insists that when the exigencies of the 
telegraphic business upon its road rendered necessary the erection 
of a third wire, in or about the vear 1S65, the same was erected under 
no contract or agreement for the use of it by the complainant, or 
any of the companies referred to in the bill, for any defined period 
or under any agreement whatever with them or any of them for its 
use and maintenance, but the use of the same was allowed to the 
company operating the single wire then employed for commercial 
business undera mere permit or license, revocable at any time; and, 
in like manner, when the exigencies of the service subsequently ren- 
dered a fourth and fifth wire necessary the same were erected and 
the Use thereof allowed by thre COn pany thre 1) operating the othe r 
wires under like permits or licenses merely; and, as this respond- 
ent furthermore says and insists, the complainant well knew at the 
time of filing its bill that all these five wires were at that time 
erected and In use upon the respondent’s road, and that when some 
of them were erected the Morse patents had expired and the us 
of said patents was free to the public; and it also well 


‘ 


ii” knew that under the contracts referred to in its bill the use 

of a single wire only was granted to the Western Tele- 
graph Company both by the owners of the Morse patents and also 
by this respondent, and that the use of the other and recent 
wires was clearly not provided for in those contracts. Nevertheless, 
it so framed its bill as to withhold from the court a full and eandid 
disclosure of these facts most material to be considered in reference 
to the large measure of relief it asked for by way of injunction, and 
for this reason alone, if for no other, under the settled practice of 
courts of equity, the complainant should not be adjudged entitled 
to any extraordinary relief by way of injunction whatsoever. 

Ll]. And, further dbs we ring, this respondent saith that not only 1s 
the complainant (even if the contracts upon which it claims to stand 
should be adjudged to be still in foree, which this respondent again 
absolutely denies) limited in its title to relief Lo the Cause of the 
single wire provided for by said contracts, but it is also further 
limited in that respect by the fact that the Western Telegraph (‘om- 
pany, at the time of its entering into said contracts, had not nor did 


me 
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it afterwards at any time acquire any right or power to operate a 
line of telegraph in the State of Virginia or in the State of West 
Virginia, and the complainant, The Western Union Telegraph Com- 
pany of Baltimore City, had not, at the time of the filing of its bill, 
any right or power, under its act of incorporation or otherwise, to 

operate a line of telegraph except within the limits of the 
776 = State of Maryland; and this respondent therefore insists that 

even if the said contracts should be held to be still in force 
in any respect as against this respondent the rights of the com- 
plainant thereunder, if any, must necessarily be confined to the use 
of a single wire, and that within the limits of the State of Mary- 
land. 

12. And this respondent, further answering, saith that it is true, 
as stated in said bill of complaint, in the 14th paragraph thereof, 
that by the 17th section of the act of the General Assembly of Marvy- 
land, 1846, ch. 39, incorporating the Western Telegraph Company, 
the charter of said company was limited to expire at the end of 
thirty years from the date thereof; and it has been informed that 
certain of the stockholders in said corporation did, Oh OF about the 
28th day of December, 1876, meet together for the avowed p drpose 
of considering whether or not they, the said stockholders, would cause 
themselves to be incorporated under chapter 471 of the general 
laws of the State of Maryland, passed in the year 15868, and that 
certain of said stockholders did then determine to create a new cor- 
poration under said act, and did subsequently cause to be prepared 
and executed and acknowledged the certificate, of which a copy is 
filed with the complainant’s bill, professing to create a corporation 
by the name of the Western Telegraph Company of Baltimore 
City ; but this respondent does not know, and therefore does not 
admit, that the proceedings so taken by said stockholders were in all 

particulars in full and precise conformity with the provisions 
777 ~—sof the said act of 1568 so as to create a valid new corpora- 

tion and a devolution upon it by operation of law of all 
the property and assets and debts and liabilities of the old corpora- 
tion, and requires the complainant to prove the same; and this 
respondent, furthermore answering, says that even if the new cor- 
poration aforesaid was in all respects validly created, and in such 
manner as to devolve upon it the property and liabilities of the old 
corporation, nevertheless it denies that the complainant, by force of 
the proceedings set forth in said bill orin any other manner, became, 
‘As alleged in the bill, entitled to the benefit and advantage of all the 
rights of the Western Telegraph Company in said contracts or 
either of them. Both of said contracts having reference, as herein- 
before averred, to the use of asingle wire, and only during the exist- 
ence of the corporation with which the contracts were made, had at 
the time specified ceased to have any binding force or effect, not 
only because of their abandonment and abrogation, as nereinbefore 
specially set forth, but also because the Western Telegraph Company, 
by the period of limitation fixed in its charter and by the surrender 
of that charter, had actually ceased to exist; and this respondent 
insists that the act of Assembly under which said new incorpora- 
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tion was effected (if it was validly so effected) did not contem- 
plate a statutory devolution upon the new corporation of 
the right and obligation to continue to perform contracts made 
with the old corporation for the period of its existence only 
or otherwise, because no such rights and obligations could 
be created by Ope ration oO! law so as to revive OF COll- 
vis tinue in force such contracts without the mutual consent of 
the new corporation and thre other contracting parti = and 
much less did it contemplate il devolution Upon this complainant, 
after the extinguishment of the old corporation, of the mght 
obligation to periorm sald contracts, not only because Ol} all thie 
reasons hereinbefore set forth, but also because the maeht of per - 
formance of said contracts, by the terms and nature thereof, was not 
divisible so as to allow the complainant to perform so much of the 
said contracts as related te the telegraph line within the State of 
Maryland and another COM Mpany SO much thereof is related to thr 
line outside Ol said State. and because also thre righits. lf any >] thie 
complainant, iLS lessee, deriving title, as alleged, Troms tia said 
Western Telegraph Company, were limited to the period for which 
the sald Wi stern ‘Le legraph Company had the power to contract, at 
the time it passed all its title to said contracts, as alleged -that 1s 
to say, the period of its corporate existence as definitely fixed by its 
charter 
15. And it furthermore insists that the complainant, even upon 
its own showing, has no standing in court to claim relief from the 
respondent in respect to the said econtraets, because it is averred 
the bill that the Western ‘Ts legraph Company had put the Amer! 
Cah ‘¥ legraph Company in) Its place, for ‘ll period nat yet expired, 
to perform said contracts as a whole, and the American Telegraph 
Company had assigned all its rights and obligations thereunder to 
the Western Union ‘Telegraph Company, and the Western 
779 Union ‘Telegraph Company had assigned the same only in 
part to the complainant, which 1s, therefore, by the terms of 
the assignment to it, as well as by Its Inherent want of COrporal 
power, LEICOTTL py tent to perform said contracts as originally enter 7 
into by the Western Telegraph Company 
l4. And, further answering, this respondent saith that for many 
years past all the relations between it and the companies which 
have been operating the lines of telegraph upon its road have been 
ina very unsettled condition. The said COM panes have admitted 
that they were under large unpaid obligations to this respondent 
for expenditures incurred by it, not only in reference to the single 
wire to which the contracts aforesaid originally applied, but in ref- 
Crence also to the other wire S erected by this respondent, the List of 
which by them was covered by ho CAPTess contract whatever, and 
difficulties constantly recurred in attempts made to adjust thi 
amount of this iIndebtedne Ss, and also in reference to other matters, 
and various propositions for definite contracts for the use of all of 
the said wires, founded upon the payment of monies for past and 
future indebtedness on the part of said companies, were made by 
them and declined by this respondent as being utterly unreasonable, 
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Under this stute of things, Su prejudicial to the nights and interests 
of this respondent, it determined finally to terminate, as it had re- 
peatedly before threatened to do, all licenses, permits, and suller- 
ances whatsoever upon the part of the complainant and all the 
other companies named in the bill, whether claiming under 
750 it or otherwise, to use and operate the telegraph wires upon 
the line of this respondent’s road; and accordingly it has 
sent to the said companies four netices, copies of which are filed 
hie re with, marked Defendants’ exhibits Nos. F Z, and >. the latter 
being intended as fuller and more explicit notices to all parties con- 
cerned of the scope and intention of the original notice 
lo. And, further answering, this respondent saith that having, by 
means of sald notices (and rightfully, as it claims), terminated all 
lies LSses, py riits.and sulferanees W hatever of the « ompanies Operating 
suld wires at the time of said first-mentioned notice, without preju- 
dice Lo thre right of sid CONIPAh les or any of the COMpahiles Pehle d 
in the bill, to remove any and ali property lawfully belonging to 
them or either of them, if any, on the line of this respondent’s road, 
and also without prejudice to the rights of this respondent to claim 
and recover from all of said cCOnLpanles whatsoever sums of money 
may be determined to be justly due to it by any and all of them by 
reason of their use of this respondent's road and telegraph lines, and 
of all habilities and obligations to it growing out of the same, this re- 
spondent did enter into an ari ingement with the Atlantic and 
Vacitie Telegraph Company is alleged 11) the bill, giving LO that 
company a license to operate the telegraph lines upon this respond. 
ent’s road; but this respondent denies that it combined with the 
iid Atlantic and Pacific Telegraph Company, as alleged, to deprive 
the complainant or any of the companies named in the bill 
751 ~—soof any just rights held by them, and it denies that the agree- 
ment so entered into did in facet depriv the said coTnpanhiles 
f any rights, privileges, or licenses to which they were then justly 
ntitled. The said Atlantic and Pacific Telegraph Company, as a 
| lelegraph Company in its claims to 
public patronage and support, had already subserved the business 


interests of the whole country by a reduction of the costs of tele- 


graphing to such an extent that this respondent supposed and be- 
lheved, and so avers, that was doing a great public service in 


vranting to that COmpany a license to use the extensive lines of tele- 
Upoll ifs road pid. 8 | supposed ana bye heved. and now so 


i April j i 
} 
ivers hat at the tline Of Making that transier it had a ciea&®r and 


undoubted right to terminate its relations with the companies then 
operating said line, this respondent Is not justly chargeable with 


a 


combining in any way with the said Atlantic and Pacific Telegraph 


‘ 


entering into any unlawful or improper arrangement or unlawfully 


Company 

And, further answering, this r spondent denies that there are any 
grounds of equitable jurisdiction sufficiently stated upon the face 
of the comp: inants Dill to el tith It to the re lief it asks, and if 
claims the benefit of that defence at the hearing Lo the sume extent 


' 


as if it had demurred to thi said bill; and, having auswered all the 


a eS ee ee 
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allegations in the bill so far as it 1s advised that it is material or 
necessary for it to answer, it prays to be hence dismissed with its 
costs. 


‘ 


WM. F. FRICK., 
JOHN H. B. LATROBE, ° 
JOHN K. COWEN, 


Solicitors for ii sponds yl 


82 Srate or MARYLAND, | 
Baltimore ¢ aly, j 


SS. 


On this twenty-eighth day of March, in the year eighteen hundred 
and Seventy-seven, before the subseriber., il justice of the prea oft 
the State of Maryland in and for Baltimore city, personally ap- 
peared John W. Garrett, president of the Baltimore and Ohio Rail- 
road Company, and made Gath that the matters and facts stated in 
the foregoing bill are true to the best of his knowledge, Information, 
and belief. 


J. HOWARD. J.P 
In the Circuit Court of Baltimore City. 


Toe Western Union Tececrarin Company Or BALTIMORE CITy 
a. 
Tue BALTIMORE AND Onto RatLRroaAp Company and THe ATLANTI 
AND Paciric TELEGRAPH COMPANY. 


The separate answer of the Atlantic and Pacific Telegraph (om- 

pany, il corporation duly chartered by the State of New York 

and exercising franchises in the State of Maryland, to the 

83 bill of complaint filed in this honorable court against it 

and the Baltimore and Ohio Railroad Company by the 
Western Union Telegraph Company of Baltimore City. 


— 
‘ 


This respondent, reserving to itself the benefit of all exceptions to 
the said bill of complaint, for answer thereto savs— 

That it has no knowledge of any of the various matters and facts 
alleged In said bill, with the exception of the facet that it did re- 
cently enter into an arrangement with its codefendant, The Balti- 
more and Ohio Railroad Company, for the use of the poles and 
wires on the line of its road for the transaction of the general busi- 
ness of telegraphing,in which this respondent is engaged. It tliere- 
fore does not admit the truth of any of the matters and facts set 
forth in said bill as the same are therein stated and alleged, with 
the exception of the fact above admitted, and it puts the complain- 
ant upon such proofs of all such unadmitted matters and facts as it 
may be advised that it is necessary to produce as against the re- 
spondent. 

This respondent furthermore denies all combination with the Bal- 
timore and Ohio Railroad Company with which it is charged for 
the purpose of defeating or affecting any rights of the complainant 

[t avers, on the contrary, that the arrangement aforesaid between 
it and the Baltimore and Ohio Railroad Company was entered into 


THE BALTIMORE & OHIO RAILROAD CoO. LOD 


1) cood faith by it, and also, is it believes, by the Baltimore 
754 and Ohio Railroad Company, and in the undoubted convic- 

tion on the part of this respondent that the Baltimore and 
Ohio Railroad Company Was fully authorized to enter into and COoln- 
petent to perform the said arrangement on its part. 

This respondent, under that belief, has erected another wire upon 
the poles standing upon the lines of the road of the Baltimore and 
Ohio Railroad Company and has been otherwise subjected LO heavy 
expenditures in the matter of enabling it to perform its said arrange- 
ment. It is now engaged in a large business of telegraphing over 
the wires aforesaid, and if the same should be in anywise obstructed 
this responce nt would itself sustain real losses and the commercial 
and general publie, which Is dependent upon the operations of this 
respondent for furnishing it, at a more reasonuble cost than has been 
hitherto charged by thie Wi Stern L nion Te I graph Company, with 
all usual ana necessary sé eraphic facilities over the extended lines 
which it controls unde: sac agreement, would be seriously Incom- 
moded and injured. It admits that it did issue the advertisement 
and notice, of which a copy is filed with the bill, marked Exhibit 
No. 7, and elaims that under its arrangement with the Baltimore 
and ( ilo Railroad ( ompany : it re inbefore referre d to. Il had il lawful 
right to do so. 

This respondent furthermore insists that there are no equities 
disclosed upon the fact of the complainant’ bill or otherwise exist- 
ing which entitle it to invoke the jurisdiction of this honorable 

court by way of any relief against this respondent. It claims 
785 ~~ «the benefit of this defense upon the final hearing of the caus 
and, having answered as far as it is advised that it 1s mate- 
rial for it to answer, it prays to be henee dismissed with its costs. 
W. F. FRICK, 
JNO. HB. LATROBE, 
JOTIN K. COWEN, 
Solicitors for iM sponde nil 
STATE OF MARYLAND, | 
Baltimore City, | 


On this twenty-ninth day of March, in the year eighteen hundred 
and seventy-seven, before the subseriber, a Justice of the peace of the 
State of Maryland Ith and for baltimore city, personally appeared G. 
S Mott, manager, and made oath that the matters and facts stated 
in the foregoing bill are true to the best of his knowledge, informa- 


tion. and belief 
J. HOWARD, J.P. 


I, James R. Brewer, clerk of the circuit court of Baltimore city, 
do hereby certify that the above are true cop s of the original! 
answers of the Baltimore and Ohio Railroad Company and the 
Atlantic and Pacific Telegraph Company, filed olst March, 1877, 
now on file in this office in the above-entitled cause: and I| further 
certify that the above-entitled cause 1s stil] unsettled and now pend- 
ing in this court. 
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iS6 In testimouy whereof | hereto set miny hand and aflix thie 
sen] of the eircult court this seventh day of June, ISS5 


[L. s.] JAMES BR. BREWER, Clerk. 


Mrm.—The exhibits referred LO in above abuswer are the Siitiaite? iis 
‘> 


Exhibits 1, 2, 3 on pages 748 to 754, inclusive. 


Copy Docket Entries. 


Toe Wesrern Unron Tetecgrarun Company or BALTIMORE CITY ~ 
BALTIMORE AND Ouro RAILROAD COMPANY, ATLANTIC AND PACIFIE 


TELEGRAPH COMPANY. 


(iwinn. J. He. B. Latrobe. J. kK. Cowen, W. F. Frick. 


17th February, 18S77.—Bill tor injunction and Exhibits A and 


’ 
Nos. 1, 2, 3, 4,5, 6, and 7 fd; subpcena issued (summoned ambo.) 
Same day, order of court setting down application for Injunetion for 
hearing. 20th February, 1877.—Copies issued (service admitted) 
9th february, 18S77.—App.ofdefendants, by J. H. B. Latrobe and John 
KX. Cowen, Esqrs.;order fd. 3lst March, 1877.—Answer of the Balti- 
more and Ohio Railroad Company and Exhibits Nos. 1, 2, and 3 
fd Same day, separate answer of the Atlantie and Pacific 
i354 Company f'd 720th Septem ber, LSSO.—Ceneral replication 
fd. Sameday, commission to take testimony issued to stand- 
; , - 


ing commissioners: order f'd 
- James I brewer, clerk of the cireult court or Baltimore city, 
do hereby certify that the aboveisa true Copy of the original docket 
entries now on file in this office in the above-entitled Cause, 
In testimony whereof [ hereto set my hand and affix the seal of 
the cireuit court this thirteenth day of February, 1884. 


fr. 8.] JAMES R. BREWER, Clerk 
{OO Opinion of Court Filed 26th May, LSS4. 
(‘irecuit Court of the Lonnie 7 States for the District ot Maryland 


Tur Wesrern Unton Terecrarn Company 
iS 


The BALTIMORE AND Onto RAILROAD COMPANY. 
W alITE, Ch. J.: 


In tha view l take of this Case the only material facts are these —_ 

The Western ‘Telegraph Company was incorporated by the Gen- 
eral Assembly of Maryland on the 4th of February, 1847, laws of 
1846, C. 39. See. 17 of the act of Incorporation is as follows: 

‘And be it further enacted, That this act of incorporation shall 
enure for thirty years from its passage, and the Legislature reserves 
LO itself the right LO alter Ol annul this act of Incorporation at pleas- 
ure, 

This company had the control of the use of the Morse patent for 
the electro-magnetic telegraph in the territory covered by its char- 
ter. The patent extended for fourteen years from June 20, 1840. —~ 


“the parties of 
| railroad company granted 

parties ot the sf cond part i license, so long is t] 
exist as a telegraph compan: 
netic telegraph upon and within the limits of the said 
vided that the position of the 
company shall be such as shall 
said railroad company.” 
ofa substantial line 


CONSISLt Ol 
vhen buult. should becom 
’ nag 7 808 anneal 
agreed on for working { 


ales contract proceeded 

“9 In the event of the dissolu 
a suspension of Ope ‘rations on the Ir py art. either voluntary or in conse 
| then thie said railroad COTHPRINY 


yue nce of legal process of any kj ma 
Ol] the said Lf r - 
} 
' 


shall be at libe rly and are authorized Lo take charg 
graph line for their own purposes, with - appurtenances, until t 
said telegraph company shall resume acti 
pressly understood ~ at no Int rest In he h the said tel graph com. 


ewe. may have assignable so 


cott’s Mills west. 

a supplemental 
under whicha line was put up from Ellicott’s Mills to Camden St: 
and a second wire put on from Camden Station to Cumberland 
In i859 the Western Te legraph U On pany leased the 
American Telegraph Company, 
»American Telegraph Company assig 
Telegraph Company, 
2 the Western Union Company put | 
imberland at a cost of 
IS6S, a general incorporation acl Was pu 


{ Mary land (ch. 


» Western Union 


line irom Baltimore to (1 
Oth of March, 
by the General . 
provided, wimMonye other things, ior the lormation of com) 
or operating telegraph lines in this St ite where 


constructing, | 
the principal office of said corporation is locate d inthis State 
, corporation or 1 
formed for any ot the 
lis lf to be Incorporated I 
stockholders. 
voted in favor of the measure 
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After stating the plan 
transmission 
railroad company fre 


the prompt 


: OVW r: LLIONS, | 


sald railre 


into lye LWeel) 


— 


p> 


vee laws of 


purposes mentioned in the act mi); 
(act), provided, on due 
of all the shares should be 


Hil 


The Baltimore and Ohio Railroad Company, being desirous of 
ni aving the free use Py a Hine of tele or iph between the termini of its 
| entered into a contract 
Western wrt * senaacanay for that purpose. in 
the railroad company Is denominated “ 

and the telegraph COM MpPany 


wires of the said telegraph 
approved by the ofl 
rovision was then madg for the building 
two wires, 1f neces 


cers Ol thi 


} 


ion of the said tel vraph company o1 


' 


and it 1s ex 


is LO atlect ()] 
ad company 


Underthis licens: oenike agreement the necessary posts and one 


’ 


line of wire were put up by the railroad company from Elh 
Afterwards, on the 12th of Si ptember, 1855, 
this parties 


line to the 
a New Jersey corporation, and in 
ned | 
a New York corporation 
new wire on 
SO 64.60) 


SOS whiel 
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“See. 75. And be it further enacted, That if at such meeting or any 
adjourned meeting of said stockholders a sufficient number of votes 
iS afore ‘Salt d shi: il] a g1Ve 1 in f; ivor of causing said { orporation LO be 

Incorpors ated under this article, then the sald meeting 
7] shall determine the number of shares into which the idea 

stock of the new company shall be divided, and the rule of 
the apportionment thereof, and the PCrson who shall be entitled LO 
hold the same, and also the name by which said new corporation 
shall be known, and a certificate shall be made out and signed by 
the president ol said rice ting, showing the compliance by said COT 
poration , with the requirements of this article in that 
behalf: and the said certifieate shall also show the proposed hame ol 
the new eorporation, which shall always include the name of the 
county or city in which it may be formed, the former name of said 
corporation, the object and purposes for which the new corporation 
Is sought, the term of its existence hot to exceed forty yea rs, 
the articles, conditions, and provisions under which the ine orpora- 
tion Is formed, the place or places 7) business where the Oc ‘upations 
of the corporations are to be carried on and the place in the State in 
Which the principal office of the corporation will be located, tl 
amount of the capital stock ol the corporation, the numb rot shares 
and the amount of each share, and the number of trustees, directors. 
or managers who shall manage the concerns of the corporation for 
the first year 

“Src. 76. And be it further enacted, That the said certificates shall 
be signed and sworn to or affirmed by the chairman of said meet- 
ing, and shall also be signed by the president of the said 
tion and attested by its seal, 


‘ — 
chili 


COPpPora- 
and shall be thereupon submitted to 
judicial Inspection ; io . ee thereupon the said corpo- 
ration shall be cl body corporate, n fact ania Wn law, under 
the name set forth in the said certificate, and shall be subjeet 
to all the provisions and entitled to all the powers and privileges 
conferred by this article, so far as the same are applicable to the said 
corporation, and the former charter of said corporation shall be 
deemed to be thereupon surrendered, and all the property and assets 
belonging to ihe said former corporation, of whatsover nature and 
description, and all the debts and liabilities of said former corpora 
tion, of whatever nature or deseription, shall ; , * be devolved 
upon the said new corporation, which shall, for this purpose, be re- 
garded as substituted by operation of law in the room and stead of 
the former corporation, and all pending: proceedings at law or in 
equity on behalf of or against said former corporations may be 
amended at the instance of either party so that the new corporation 
shall be substituted as COmMp Jainant, plaintiff, or defendant, as thi 
Case may require, In view and in pli we of the old COPpor itlon.” 

The charter of the Western Te legraph Company expired on the 
lth of Vohruary, 1877, but on the 8th of January, 1877, the company, 
avalling itself of the privile, ves of sees. 74, 75, & 76 of the act of LSS, 
C. 471, formed a new corporation under the name of the “ Western 
Telegraph Company of Baltimore City,” to continue for forty years. 
At the e xpiration of the term of the original charter the Baltimore 


—O? 
(2 


THE BALTIMORE & OHIO RAILROAD CO. 109 


and Ohio Railroad Company notified all the several telegraph Col- 
panies that the licenses eranted by the contract of L853 and 
793 the supplementary contract of 1855 were at an end, and that 
if there were any wires or instruments on the line belonging 
to either of the telegraph companies they would be given upat once 
on application to the railroad company. 

This bill was filed by the Western Union Company to enjoin the 
said railroad company from preventing its operation of the line and 
from permitting any other company to use it. 

The court of appeals of Maryland, at the October term, 1876, de- 
cided, 1?) Sprigg Us. The W este ri) Telegraph Company, i) Mad. 7. 
that the stockholders ot the West ri Telegraph Company had the 
legal right to form a new corporation under the act of 1868, C. 471, 
and that for this purpose the requisite majority could bind the 
minority, but whether the corporation thus formed would be a new 


one or simply a continuation of the old one was not decided. The 
facts did not present that question, for the suit was begun by the 
holder of two shares of the stock of the old corporation LO enjoin the 
company and the majority stockholders, who were made defendants, 
from reorganizing under the act. The holding was that there was 
nothing in the original act ol incorporation “to prevent a majority 
of the stockholders from organizing under the act of 1868,” and “that 
the proposed organization * * * is not liable to the objection ; 
that it will effect a radical and fundamental change in the objects 
and purposes for which the original company was chartered.” 
The question then which meets us at the outset 1s whether 
74 the lic nse grants d to the Western Telegraph Company by 
the agreement ol 18535 is still in force. ‘The lieense was to 
continue as long “as the parties of the second part exist as a telegraph 
company.” The “ parties of the second part ” were the Western Tele- 
graph Company. That company was by its charter limited in its 
existence to thirty years from February 4th, 1847, or to February 
Ith, 1877. If the right of the parties rested on this charter alone 
no one would contend that either the company or its stockholders 
had the right to use the railroad aus a way for telegraph line after the 
date of the expiration of the charter. This makes it Hecessary LO 
inquire whether the formation of the“ Western Telegraph Company 
of Baltimore City ” under the act of 1868S operated in) law as a pro 
longation of the existence of the Western Telegraph Company so as 
to avoid the termination of the license. 

The language of the act of 1868 is that “any corporation hereto- 
fore formed : ’ . may cause itself to be incorporated under this 
article,” and if the necessary vote at the meeting of the stockholaers 
“is given in favor of causing said corporation to be incorporated 
under this article” the meeting must “determine the number of 
shares Into which thr stock ol the hnew company shall be divided 
and the rule of apportionment thereof and the person who shall be 
entitled to hold the same, and also the name by which said corpora- 
tion shall be known.” After this is due a certificate must be made 
out showing “the proposed name of the new corporation, which shall 
always include the name of the county or city in which it may be 
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formed, the former name of said corporation, the objects or pur- 
poses for which the new corporation is sought, the terms of 
its existence not to exceed forty years, and the articles, condi- 
tions, and provisions under which the incorporation is formed, the 
places or places of business where the occupations of the corpora- 
tions are to be carried on and the place in this State in which the 
principal office of the corporation will be located, the amount of 
the — stock of the corporation, the number of shares and the 
amount of each share, and the number of trustee, directors, or man- 
agers who shall manage the concerns of the corporation for the first 
year.” When this certificate has been judicially determined to be 

‘in conformity with law” and properly recorded “the said cor- 

poration shall be a body COrpors ate in fact and in law under the 

name set forth in the said certificate, and shall be subject to all the 
provisions and entitled toall the powers and privileges conferred by 
this article,so far as the same are applicable to the said corporation, 
and the former charter shall be deemed to be thereupon’surrendered, 
and all the property and assets of the former corporation * * * 
and all the debts and liabilities * * * shall * * *_— be de- 
volved upon the said new corporation, which shall, for this purpose, 

be made or substituted by oper ition of law in the room and stead of 

said former corporation.” * , 

From this it seems to me clear that the “ Western Telegraph 
Company of Baltimore City” formed under the act of 1868 is in 
fact and in law a different corporation from the “ Western Telegraph 

Company ” incorporated in 1847. The corporation under the 
796 = act of 1868 was by operation of law invested with all the 

property and subjected to all the liabilities of that of 1847, 
but as corporations they were separate and distinct things; that 
under the act of IS68 had the same stockholders at first as that of 
1846, but it had a new name and new powers and was subject to new 
obligations. The general objects and purposes of the two corpora- 
tions were the same, but their corporate existences different. The 
act of 1868 does not provide for the continuing of old corporations, 
but for the creation of new ones; not for amending charters, but for 
surrendering them. The old CcOrpors ition 1s to go out of existence 
when the new one comes in, and thus the new cannot be a prolon- 
gation of the old. 

Such being the case, | am of opinion that the license of 1853 ex- 
pired by its own limitation on the ith of lebruary, 1877, if not on 
the Sth of January previous, when the charter of the Western Tele- 
graph Company was surrendered and that to the Western’ Telegraph 
Company of Baltimore City obtained. The grant was for so long a 
time as the Western Telegraph Company existed as a telegraph cor- 
poration. ‘The license lasts no longer than the corporation to which 
it was granted. The ninth clause of the contract does not affeet this 
question, because the Western Telegraph Company has not resumed 
operations ; it was dissolved on the Sth of January, or at the latest 
on the 4th of February, 1877. After that time the Western Union 
lelegraph Company, as lessee of the line, stands in no better situa- 
tion than its lessor, The Western Telegraph Company. 


TOD 
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7 [ have not referred to the peculiar description in the con- 

tract of the Baltimore and Ohio Company as parties of the 
first part and the Western Telegraph Company as parties of the 
second part, because to my mind it has no significance. The rail- 
road company contracted with the telegraph company, and there is 
nothing whatever in this agreement to indicate that they, either of 
them, represented or intended to represent their stockholders in any 
other way than in their corporate capacities. This peculiarity in 
the language of the contract is due to the form of expression adopted 
by the draughtsman rather than to any matter of substance affect- 
ing the agreement. 

This disposes of the case so far as the further use of the lines by 
the Western Union Company is concerned. The license from the 
Baltimore and Ohio Company having expired, the telegraph com- 
pany has no longer a right to use the railroad for the operation of 
its telegraph line. Its rights in that particular expired with those 
of the Western Telegraph Company, and as the license to the West- 
ern Telegraph Company was only to continue so long as that com- 
pany existed it did not pass as property of that company to the 
Western Telegraph Company of Baltimore City upon its formation 

The only remaining questions are in reference to the rights of 
property in the material COMposing the physical structures of the 
line. The Western Union Company as lessee does not own this 
material, unless it may be the wire put up in 1872. It acquired from 

the Western Telegraph Company a right to use the line as 
798 built so long as that company could use it. When its right 

to use the line was gone all its interest in the physical struct- 
ures were gone, except so far as it may have itself built the line or 
furnished the material. So far as the posts and the two wires put 
up by the railroad company are concerned, the Western Telegraph 
Company of Baltimore City can alone make claim to them. Such 
property right as the Western Telegraph Company had in them 
passed to the new company on its organization under the operation 
of the act of 1868. As to the wire put up by the Western Union 
Company, the facts are not sutliciently developed either by the 
pleadings or the evidence te enable me to determine satisfactorily 
what the rights of the parties are 

[n my opinion, therefore, the bill should be dismissed, but with- 
out prejudice to a further action for the recovery of the wire put up 
by the Western Union Company 

Bond, J., concurred. 


709 Decrees kiled ov) May, LSS4. 
In the Circuit Court of the U.S. for the District of Maryland. 


THe Western Union TELEGRAPH COMPANY 


Tue BALTIMORE AND Onto RAILROAD COMPANY 


This cause coming on for final hearing, and the bill, amended 
bill, answer, evidence, and argument of counsel having been duly 
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considered, it is, on this thirtieth day of May, in the year eighteen 
hundred and eighty-four, by the circuit court of the United States 
for the fourth circuit in and for the district of Maryland, adjudged, 
ordered, and decreed that the complainant’s bill and amended bill 
be, and they are hereby, dismissed with costs to the defendant, with- 
out prejudice, however, to any right the complainant may have to 
an action against the defendant in reference to the material of the 
wire alleged by the complainant to have been put up by it, in the 
year 1872, upon the telegraph line on the defendant's railroad. 
HUGH L. BOND, 
Circual Judge. 

SOU Appeal. 


On the Sie day of the Jissihy of the said deeree the Western 
Union Telegraph Company, the said complainant, by its solicitor 
aforesaid, in Open court here prays an appeal from the said decree 
to the next term of the Supreme Court of the United States, and the 
syme is allowed. 


Appeal Bond. Filed th June, ISS 


Know all men by these presents that we, Nathan de Bree and 
John J. G. Riley, of Baltimore city and State of Maryland, are held 
and firmiy bound unto the Baltimore and Ohio Railroad Company, 
a body corporate, duly incorporated, in the full and just sum of five 
hundred dollars, current money, to be paid to the said Baltimore 
amd Ohio Railroad Company, its certain attorney, successors, or 
assigns; to the payment whereof, well and truly to be made and 
done, we bind ourselves and each of us, our and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents, 

Sealed with our seals and dated this third day of June, in the 

year of our Lord one thousand eight hundred and eighty-four. 
80] Whereas lately in the circuit court of the United States 

for the fourth circuit in and for the district of Maryland a 
decree was passed in a cause in said court, wherein the Western 
Union Telegraph Company was complainant and the Baltimore and 
Ohio Railroad Company was defendant, in equity, in favor of the 
sald defendant, from which said decree the said complainant has 
prayed an appeal to the Supreme Court of the United States, to be 
held at the city of Washington on the second Monday of October 
next, and it has been allowed : 

Now, the condition of the above obligation is such that if the said 
The Western Union Telegraph Company shall prosecute its said ap- 
peal with effect and pay all costs that may be awarded against it by 
the said Supreme Court in case it sha!l fail to make good its plea, then 
this obligation shall be void; otherwise to be and remain in full 
force and virtue. 

{E. [SEAL | 


NATHAN pe BRI 
MILEY. [SEAL.] 


JOHN J. G. ] 


Signed, sealed. and delivered in presence o{— 


HENRY T. MELONEY. 
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The aforegoing bond is thus endorsed, to wit: “ Bond approved. 
Thos. J. Morris, judge.” 


SU2 And thereupon it is ordered by the court here that a tran- 

script of the records and proceedings aforesaid, with all things 
relating to the same, be transmitted to the Supreme Court of the 
United States, to be held at the city of Washington on the second 
Monday of October next, and the same is transmitted accordingly. 


‘Test : JAS. W. CHEW, Clerk. 


Tue UNITED STATES OF AMERICA, | To wit 
. . : ’ Uv ii. 
District of Maryland, j 


[ hereby certify that the foregoing is a true transeript of the record 
and proceedings of the circuit court of the United States for the 
fourth circuit in and for the district of Maryland im the said entitled 
Cause, | 

In testimony whereof I hereto set my hand and ‘affix the seal of 
the said circuit court on this 19th day of July, A. D. 1884. 

[The Seal of the Circuit Court, Maryland. | 
JAS. W. CHEW, 
Cle rk: of said Circuul Vvourt. 

Endorsed on cover: Maryland C.C.U.S. No. 339. The Western 
Union Telegraph Company, appellant, vs. The Baltimore & Ohio 
Railroad Company Kiled 4th October, 1SS4. 
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W. U. TELEGRAPH CO. ET AL. VS. B. & O. TELEGRAPH Co. l 


l Pleas of the circuit court of the United States for the district 

of Indiana, begun and holden at the United States court- 

house in the city of Indianapolis, In said district, on the first 

Tuesday in May, in the year of our Lord one thousand eight hun- 

dred and eighty-five, before the Honorable William A. Woods, 

judge of the district court of the United States for said district and 
ex officio judge of said circuit court: 


THE WESTERN Union TELEGRAPH Company and ) 
The Union Railroad Transfer and Stock Yard 
Company, now known by the name and style 
of The Belt Railroad and Stock Yard Com- + Chancery. 7893. 
pany, | ? 

iis 


THE BALTIMORE AND Onto TELEGRAPH CoMPANY. 


Be it remembered that her tofore, to wit, at the November term 
of said court, on the 17th day of December, 1884, before the Honor- 
able William A. W oods, judge iis aforesaid, the following proceed- 
ings in the above-entitled cause were had, to wit: 

Come now the complainants, by Mess. McDonald, Butler,and Mason, 

their solicitors, and file their bill of complaint in the above- 
2 entitled cause in the words following, to wit: 

Humbly complaining, your orators, the Western Union 
Telegraph Company and the Union Railroad Transfer and Stock 
Yard Company, now known by the name and style of the Belt Rail- 
road and Stock Yard Company, show unto your honor : 

That The Western Union ‘Telegraph Company is a corporation 
duly created and organized and existing under the laws of the State 
of New York, and is a citizen of the State of New York, and The 
Union Railroad Transfer and Stock Yard Company, known by the 
name and description of The Belt Railroad and Stock Yard Com- 
pany, is a corporation duly organized and existing under the laws 
of the State of Indiana, and is a citizen of the State of Indiana, and 
The Baltimore and Ohio Telegraph Company is, as your orators 
charge, a corporation organized and existing under the laws of the 
State of Maryland, and a citizen of said State of Maryland. 

Your orators further show that the said Western Union Telegraph 
Company, at the time hereinafter mentioned and long before that 
time, had been, and was then, engaged in the State of Indi- 
ana in the business of telegraphy, and had established and 
were then engaged in the operation of numerous lines of tel- 
egraph extending throughout the said State of Indiana and 
connecting with its system of tel graph lines throughout the United 

States, and the said Union Railroad Transfer and Stock Yard 
» Company, be Ing then an organized corporation, created and 

organized for the purpose of constructing railroad lines or 
connections for the transter of fre lo ht to and from railroads center- 
ing in and passing through the city of Indianapolis, and the lines 
of said road exte nding around the said city of Indianapolis, So as to 
connect all the roads so centering al sald city, and forming a con- 
tinuous line of about fifteen miles, and also for the establishment, 
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operation, and maintenance of stock yards at or near said city for 
the purpose of handling live stock arriving at or passing through 
said city, and being so engaged, and it becoming necessary for said 
cocompl: unaut The Union Railroad Transfer and Stock Yard Com- 
pany, to be prov ided with suitable and proper telegraphic facilities 
in connection with their said business, and to induce the said com- 
plainant, The Western Union Telegraph Company, to furnish the 
same, on the 8th day of August, 1577, ente red into a contract with 
the said Western Union Telegraph Company, duly executed by both 
of the above-named companies, and which contract was to continue 
for and during the period of twenty-five years, a copy of which 1s 
marked exhibit oy Oy and filed herewith and made il part of this 
their bill of complaint. 

And the said complainants further aver that after the execution 

of the said contract the said Western Union Tels gray 1, C‘om- 
4 pany immediately entered upon the performance of the same 

and constructed the telegraphic lines and connections therein 
provided for, including the private linealong and upon the linesof rail- 
road of the said Union Railroad Transfer and Stock Yard Company, 
and connecting with the business of the said company in the manner 
prescribed in the said contract t.and that in the execution thereof t he 
said Western Union Telegraph Company incurred large expenses and 
laid out and expended the sum of two thousand seven hundred and 
eighty-four W& 28 ($2,754.26) dollars, and has since kept up and 
maintained the same at a large expense, to wit, the sum of five hun- 
dred and fifty-five ($555) dollars. The said Western Union Tele- 
graph Company also furnished from that time forth, and still is fur- 
nishing, to the said Stock Yard Company, the telegraphic facilities 
provided for in said contract, which are of great value, to wit, of the 
value of four hundred and eighty ($480) dollars per annum ; ana said 
Western Union Telegraph Company also established an office in the 
building of the said Belt Railroad and Stock Yard Company, fur- 
nished to it by the said last-named company, and has maintained 
the same from that time hitherto, and still is maintaining it as an 
othe, for the general transaction of telegr: iphie business, under and 
In pursuance of the terms and conditions of the said contract, and that 

said business is a valuable part of the business of the said 
2 ° company, and has faithfully kept and maintained all the 

terms and conditions thereof to the entire satisfaction of the 
said Union Railroad Transfer and Stock Yard ¢ ‘ompany, and thereby 
then and there became vested with the exclusive right of way for 
telegraphic purposes over and upon the premises of the said Belt 
Railroad and Stock Yard C ompany at their said stock-yard grounds, 
and to the exclusive right of receiving and transmitting all messages 
that were to be received and transmitted from said erounds for any 
and all persons who might have occasion to use te legr: aphic means 
of communication. 

Your orators, further complaining, charge that the said Baltimore 
and Ohio Telegr: aph Company has rece ntly established lines of tele- 
graphic communication at Indianapolis, in the said State of Indiana, 
with Varlous lines in and out of the Stat Oper: ated by said company, 
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and is engaged in a general telegraphic business so far as said lines 
extend. But your orators charge that the said last-named company 
has never, as your orators are informed and believe, in any manner 
qualified itself for the transaction of business in the State of Indiana 
as a foreign corporation, ana has not Vet qualified itself by a com- 
pliance with the statutes of Indiana in such zase made and provided ; 
but, having so established itself in business. on more than one occasion 
: its agents and employes have threatened to interfere with 
( the rights and privileges of your orator, The Western Union 

Telegraph Company, in the business of telegraphy carried on 
by it under and in pursuance of the contract aforesaid, and recently 
have set up and placed its poles from its connecting lines to the 
building of the said Stock Yark Company, located immediately 
southwest of the city of Indianapolis, and on the 14th day of this 
present month, the same being the Sabbath day, and taking advan- 
lage of that fact, the said COMpPany, through its agents aforesaid, 
entered upon the right of way of your orator, the said Western 
Union Telegraph Company, and the lands of your orator, the said 
Union Railroad Transfer and Stock Yark Company, and forcibly, 
and over the protest of the agents and employés of the last-named} 
company have conducted and carried the wires of said Baltimore 
and Ohio Telegraph Company upon the poles so set up as aforesaid 


to and into the said building of the said Union Ratlroad Transfer. 


and Stock Yard Company, the same being the building in which 
your orator, the Western Union Telegraph Company, has its othee, 
“anal Intoa POOH in said building which had theretofore been verbally 
leased by the said Stock Yard Company to the Baltimore and Ohio 
Railroad Company for the transaction of its business in connection 
with the transportation and travel upon said railroad, and for 
ho other purpose, and over the protests aforesaid have placed 

in said room the necessary apparatus, batteries, and tele- 
ri graphic connections for the establishment of an othice for 

the transaction of telegraphic business, and, as your or- 
ators are informed, are now proposing to elhgage in the said busli- 
hess over the protests aforesaid and in violation of the rights of 
your said orator, The Western Union Telegraph Company, and in 
violation of the contract between it and the said Union Railroad 
Transfer and Stock Yard Company ; that the occupancy by the said 
Baltimore and Ohio Telegraph Company of the rights of way afore- 
said by their said telegraph poles and wires, and of the said build- 
ing and room, with their office fixtures, batteries, and telegraphic 
connections, is without any shadow of right whatever, and is greatly 
detrimental to the rights and interests of your said orators and each 
of them, and especially of your orator, The Western Union Tele- 
graph Company, and will work anirreparable harm to its said busi- 
ness by diverting from it the said business of telegraphing for the 
public at said place if the same is not arrested by your honor by 
proper injunction and restraining order. 

And vour orator, The Western Union Telegraph Company, says 
that by reason of the foregoing wrongful acts of said Baltimore and 
Ohio Telegraph Company your orator is damaged in the sum of 
ten thousand dollars. 
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i 
Wherefore and inasmuch as your orators are without adequate 
remedy for the injuries complained of at the common law 
8 and can only be fully relieved and protected in a court of | 
equity, where matters of this kind are properly cognizable, | 


your orators pray that the said Baltimore and ( iio Telegraph Com- 
pany may be made a defendant to this their bill of complaint and 


RO aa 


that a proper subpecena in chancery Issue herein requiring the said 
defendant, by a day therein named, to answer the same and every 
part thereof as fully iis if the satine were here rep ated 1) the form ~ 


of distinct and separate interrogatories, and that on the final hear- 
ing of this bill the said Baltimore and Ohio ‘Telegraph Company, 
the defendant aforesaid, its agents, and employes be forever enjoined 
from occupying or using the isght of way aforesaid and the said 
office, batteries, and fixtures for the transmission of messages from 
said point, and in the meantime and Inasmuch as the said defend- 
ant is now threatening to receive and transmit all telegraphic mes- | 
sages of a general character that may be tendered to or which they | 
may be able to procure by solicitation from those who may have 

need to use at that point telegraphic lines of communication, and 

thus directly interfere with the business of your said orator, The 
Western Union Telegraph Company, that an interlocutory injunction 
issue pending this bill against The Baltimore and Ohio Telegraph 
Company, its officers, and agents, enjoining and prohibiting them 
from using said lines and wires so placed over and upon the right 


; 
of way and lands aforesaid of the said complaining com pa- 
v nies and the connecting lines and batteries in the said office 
for the purpose of transmitting telegraphic messages as afore- 
said and for all other and proper relief in the premises consistent 
with equity and good conscience ; and, as in duty bound, your or- 
ators will ever pray, «Ke. 
THE WESTERN UNION TELEGRAPH COMPANY awnp 
THE BELT RAILROAD AND STOCK YARD COMPANY, 
By McDONALD, BUTLER axnp MASON, 
Their Solicitors. 
UNITED STATES OF AMERICA, | __. 
District of Indiana. } ~~ 
Before the undersigned, clerk of the cireuit court of the United | 
States for the district of Indiana, on this day, personally uppeare d 
John F. Wallick, who, being duly sworn, upon his oath, says: That 
he is the superintendent of the sixth district, central division, of the * 


Western Union Telegraph-Company for the State of Indiana, and 
has charge of the chief office and its business connected therewith | 
in said State of said company at Indianapolis, and that the matters 
and things set forth and charged in the foregoing bill of complaint 
by the said Western Union Telegraph Company atid the Union 
Railroad Transfer and Stock Yard Company are true in substance | 
and matters of fact; and further deponent saith not. 
/ JNO. F. WALLICK. | 
Subscribed and sworn fo before me..this 17th day of Decem ber, 
1884. : ‘ 
NOBLE C. BUTLER, Clerk. 
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10 Exuipsir A. 


This agreement, made this eighth day of August, 1877, by and 
between The Western Union Telegraph Company, party of the first 
part, and The Union Railroad Transfer and Stock Yard Company 
(of the State of Indiana x party of the second part, witnesseth : 

That whereas said party of the ‘second part desires telegraphic 
facilities along its line of ‘railroad extending to its office in the city 
of Indianapolis, and also desire provision made for its free telegraph 
business beyond the line of telegraph hereinafter provided for, and 
whereas the party of the first part desires the privilege of erecting 
a line or lines of poles along and on said second party’s railroad 
right of way, and maintaining thereon its telegraphic wires and 
also the right to open and maintain public telegraph offices at one 
OF ThoOre points on said second party's premises or land: 

Now, therefore, for and in consideration of the covenants and 
agreements herein contained, the parties hereto have mutually 
agreed as follows: 

first. The party of the first part agrees to furnish at its own 
proper cost and expense all the material and construct a line of 
poles and put up one or more wires on said line of railroad ; after 
the poles and wires are put up as aforesaid said first party agrees to 

give to the said second: party the exclusive use of one of the 
1] wires on said poles and connect the same with the principal 

office of said party of the second part. The party of the first 
part further agrees to maintain said line and keep it in good condi- 
tion and repair, and will also furnish the use of its main batteries 
for the successful working of said line, except during the time nec- 
essarily emploved in cleaning sald batteries, 

Second. The said party of the first part will transmit free of charge 
messages on the business of the Union Railroad Transfer and Stock 
Yard Company, destined to or received from points off of the line 
herein provided for, to an amount not exceeding forty ($40) dollars 
per month, at the present regular’day rates of said first party. For 
messages In excess of such amount in any one month the said. first 
party will charge and the second party will pay one-half the regu- 
lar tariff rates, settlements to be made monthly : Provide d, however, 
that said first party shall not be called upon under the half-rate 
privilege hereby granted to transmit fnessages for less than ifs mini- 
mum tariff of twenty-five cents. 

Third. The said second party hereby grants and agrees to assure 
to said first party, sO) far iis it legally nay, iil exclusive right of way 
on and along the line and lands of said second party for the con 
struction and use of telegraph lines for comm ‘reial and public uses 
or business, and said second party will not transport material for 

the construction of a line of telegraph in competition with 
12 the lines of said first party, except at and for its regular local 
rates, nor will it furnish facilities or assistance that it may 
lawfully withhold for such competing lines: Provided, always, that 
in protecting or defending the exclusive grants conveyed by this 
clause the said first party may use the name of the second party, 
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but shall] indemnify and SaVe harmless the said second party from 
anv and all costs. charges. or legal expenses incurred therein. 

Fourth. The party of the second party agrees to furnish free of 

charge a suitable room for a public telegraph office for the said first 
party, in the principal business building or “ Exchange” at its stock 
yards, and also in the hotel connected with the said stock yards. 
, hifth. The said party of the second prart agrees to transport free 
of charge all persons in the employ of said first party, when travel- 
Ing on the business of said first party, is also all material for the 
construction, maintamance, repalr, or reconstruction of the telegraph 
lines and wires herein provided for, and of the offices thereon. 

Sixth. Whenever the party of the second part requires the exclu- 
sive use of more than One wire, as hereinbefore provided for, the 
said first party, on receiving sixty days’ previous notice, will furnish 
such additional wire and will charge, and the second party hereby 
agrees to pay, the actual COST of the Site. 

Seventh. It is mutually understood and agreed that the telegraph 

line or wires covered by this contract shall form part of the 
1S veneral telegraph system of the party of the first part, and 

as such in the «ck partment of commercial or public business 
shall be controlled and regulated by it, said party of the first part 
fixing and determining all tariffs for the transmission of messages 
and all connections with other lines. 

Kighth. It is acondition of this contract that the party of the sec- 
ond part isnot ta) he responsible forany injury LO persons in) the employ 
of said first party carried free by said second party under this agree- 
ment; nor shall said second party be held liable LO any person doing 
business with said first party for any neglect or failure in the trans- 
mission or delivery of messages or on account of any other public tel- 
egraph business ; and said first party shall not be responsible for any 
error or failure in the transmission or delivery of messages sent 
free for said second party under this agreement. 

Ninth. This contract shall continue in force for the term of twenty- 
five years from the first day of September, 1877, and, in case of any 
disagreement concerning the true intent and meaning of said pro- 
VISIONS, the subject of such difference shall be re ferred tO three arbi- 
trators, one chosen. by each party and the third by the two other 
chosen, ana thre decision of such arbitrators, or the majority thereof, 
shall be final and conclusive. | 

In witness whereof the parties to these presents have caused the 

name of their respective presidents to be hereunto subscribed 
14 and their corporate seals to be attested the day and year first 
above written. 
THE WESTERN UNION TELEGRAPH COMPANY, 
By WILLIAM ORTON, President. 
A. Rh. BREWER, See’y. 
UNION RAILROAD TRANSFER AND STOCK 
YARD COMPANY, 
by W. lt. Mi ly leleN, Pr sident, 
K. F. CLAYPOOL, See’y. 
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And thereupon there issued out of the office of the clerk of said 
court a subpeena in chancery in the above-entitled cause in the words 
following, to wit: 

Unirep States or America. District of Indiana: 
The President of the United States of America to the marshal of the 
district of Indiana, Greeting : 

You are hereby commanded to summon the Baltimore and Ohio 
Telegraph Company, citizen of and resident in the State of Indiana, 
if it be found in vour district, to be and appear in the circuit court 
of the United States for the district of Indiana aforesaid, at Indi- 
anapolis, on the first Monday in February next, to answer a certain 
bill in chancery filed and exhibited in said court against it by the 
Western Union Telegraph Company and the Union Railroad Trans- 
fer and Stock Yard Company, now known by the name and stvle of 
the Belt Railroad and Stock Yard Company, citizens of and _ resi- 

dents in the States of New York and Indiana. Hereof they 
15 are not to fail under the penalty of the law thence ensuing. 
And have you then and there this writ. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 17th day of December, 1584, 
and in the one hundred and ninth vear of the Independence of the 
United States of America. 

Attest : [SEAL. | NOBLE ©. BUTLER, Clerk. 


Mi morandum. 


The said defendants are required to enter their appearance in this 
sult in the clerk's othe of saa Court on or before the first Monday 
of February. ISSO: otherwise . thi end bill may ir take 1} pro contesso. 


NOBLE C. BUTLER, Clerk. 


And afterwards, to wit, on the 24th dav of December, 1584, said 
subpoena Was Ft turned Inte sid f t rk’s othce with hae following re- 
tur endorsed thereon. to WIL: 

District or INDIANA: 

| received this writ at Indianapolis, in sac distri t ati— o clock 
— m.. December {th, 1854, and served the same as follows: At In- 
dianapolis, December 17th, 1554, on the baltimore and Ohio Tele- 
graph Company by reading it [to] Duncan T. Bacon, manager of 
said company, and by handing him acopy of the same. Said Bacon 
is the highest officer or agent ol said company found in my district 
| ROBT S. FOSTER, 

{’ SN. Marshal. 
By A. G. HART, Deputy. 


And afterwards. to wit, at the November term of said court, on 
the 3d dav of January, 1885, before the Honorable William A. 
Woods. judge “us aforesald, the following further proceed- 

lb ings in the above-entitied cause were had. to wit: 
( ‘omes now the defendant, Dy Ilarrison, Miller, and Klam, 


(ar 
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its solicitors, and files its answer herein in the words following, to 
wit: 

The defendant, The Baltimore and Ohio Telegraph Company, 
saving and reserving unto itself all manner of benefit of exception 
to the many insufficiencies and defeets mn the sald bill of complaint 
set forth, for answer thereunto or unto so much thereof as is ma- 
terial to be answered, says: 

[It admits that the said Western Union Telegraph Company is a 
corporation of the State of New York, and that the said Belt Raail- 
roud and Stock Yard Company 1s il corporation of the Stute of [n- 
diana, and that this-defendant Is a corporation of the State of Mary- 
land. 

That the said complainant telegraph company is, and for many 
yours last past has be Hl, ais allege dL, engaged In the business of teleg- 
raphy, as in said bill set forth, and that it did, at the date set out in 
said bill, enter into the contract exhibited in said bill with said Raal- 
road and Stock Yard Company, and that subsequently the said 
Western Union Telegraph Company did construct its lines of tele- 
graph along the right of way of said railroad company and upon its 
grounds, but as to the expense incurred by said telegraph company 
in the premises, either in the original construction or in subsequent 

outlays, this defendant is not advised and therefore admits 
17 nothing: nor is this defendant advised as to the value of the 

facilities afforded Lv\ sald We stern Union Telegraph (‘om- 
pany to said Railroad and Stock Yard Company per annum; but 
this defendant is informed and believes, and therefore avers the faet 
to be, that said Western Union Telegraph Company has, since said 
contract Was entered into, received reyenues in the use of said lines 
vastly in excess of all outlays and expenses incurred in the premises. 

This defendant further admits and avers that it Is a telegraphic 
COTMpPAany engaged in the LOT ral business of telegraphing for the 
public in the State of Indiana and throughout the United States, 
having its offices in all the principal cities of the United States east 
of the Mississippi river, and that iis such telegraph COM AY it Is il 
competitor of the said complainant, Western Union Telegraph Co., 
for the commercial and general business of the country; that its 
lines extend into the city of Indianapolis and it has there estab- 
lished an office and is engaged In its said business : and it further 
awdmits that it has recently set up and placed its poles and its con- 
necting lines Lo the building of the said Stock Yard Company, lo- 
cated immediately southwest of the city of Indianapolis, and that it 
did, On the ith day of December, LSS4, put up and carry its wires 
upon the poles set up as aforesaid to and into the building of the 
said Union Railroad Transfer and Stock Yard Company, beg the 

same building in which the complainant, the Western Union 
1S ‘v legraph Company, has its oftice, and into a room in said 

building which had theretofore been leased by the said Stock 
Yard Company to the Baltimore and Ohio railroad for the transac- 
tion of its busine Ss in connection with said Stock Yard Co. ana the 
said Belt railroad and other railroads centering at that point, and all 
Lusiness properly connected with the business of a railroad oftice at 
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that point. But this defendant denies that said wires were so car- 
ried in or office established by voree or violence in any manner 
whatever, and it denies that the same was done under the protest of 
the said Belt Railroad and Stock Yard Co.. but avers the fact to be 
that said Belt Railroad and Stock Yard Co., is not now resisting or 
opposing the establishment of sald line by this defendant and the 
occupation of said office for telegraphic purposes and the mainte- 
nance of this defendant’s office at sai point, except only and in so 
far as It Is compelled so to do by the terms of said contract set out 
in said complaint, and the use of the name of the said Belt Railroad 
and Stock Yard Co. in this suit is a nominal use only by said West- 
ern Union Telegraph Co. under and in accordance with the pro- 
visions of said contract. 

This defendant further says that said Baltimore and Ohio Tele- 
graph Co. has its lines extending along the railroad of said Balti- 
more and Ohio railroad, which is one of the great thoroughfares 
and railroad arteries extending from the seaboard to Cincinnati, and 

thence to the far West by its connecting lines, including 
19 among its said connections said city of Indianapolis, and that 

the only lines of telegraph extending along said Baltimere 
and Ohio railroad are the lines of this defendant company, and that 
it is essential to the safest, best, and most successful transaction of 
the business of the othee ot the said Baltimore and Ohio Railroad 
Company and its said stock agent at the stock yards aforesaid that 
said office shall have immediate connection with the lines of tele- 
graph of the said Baltimore and Ohio railroad and its principal 
offices and officers for immediate hourly communication in the 
transaction of its business, and that such communication is not less 
important to the general public than to the said Baltimore and ¢ hio 
Railroad Company and its agents. 

This defendant further says that said Union Railroad Transfer 
and Stock Yard Co. is a public corporation, organized and existing 
under and by virtue of the laws of the State of Indiana, authorized 
to take property by the right of eminent domain, and said railroad 
is, by the laws of Congress of the United States, a postal route for 
the transmission of mails; that said corporation, at the time of its 
organization in 1877,asked and obtained aid from the city of India- 
napolis upon the ground that the establishment of such enterprise, 
including said stock yards, would be of great advantage to the gen- 
eral public by creating a great mart of trade for stock in the 1mme- 


diate neighborhood of Indianapolis, and would thereby be 
20 of great public advantage to said city, and by reason of such 


representations the said city of Indianapolis did loan its 
eredit to sald corporation to the extent of five hundred thousand 
dollars, and did to that extent issue its bonds, which were sold and 
the proceeds received by said corporation and used in the establish- 
ment and construction of its said stock yards and railroad, and that 
said money has never been repaid to said city; all of which will 
more fully and at large appear by reference to the ordinance of the 
city of Indianapolis, entitled “An ordinance providing for the 
issuing of certain bonds in aid of the Union Railroad Transfer and 
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Stock Yard Company,” and _ prescribing the conditions on which 
said bonds are issued and delivered, in force October 16th, 1876, 
with the acceptance of sald ordinance by sacl Company and the 
various modifications thereof, is snd ordinance, acceptance, and 
modifications appear upon pages 276 to 285, inclusive, of the stat- 
utes and ordinances of thre city of Indianapolis, published in 1SS5, 
which ordinance, acceptance, and modifications this defendant prays 
may, by reference, be made and considered as a part of this answer, 
and also by the act of the Legislature of the State of Indiana | cal- 
izing said ordinance, approved March 2nd, 1877. 

This defendant further Says that, Ly reason of the aid thus riven 
to said enterprise by the said city of Indianapolis, the said railroad 
was enabled to be built and said stock yards established, and a very 

extensive business has been built up at said stock yards, and 
21 a building has been erected thereon by said Railroad and 

Stock Yard Company, for rent to the various parties dealing 
in stock and to the various railroads of the country desiring Lo 
occupy offices at said place, for the purpose of soliciting shipments 
of stock and looking to the general interests of said railroad com- 
panies at said point, and that among other railroad corporations to 
whom offices in said building have been thus rented is the Balti- 
more and Ohio Railroad Co., as aforesaid. 

And this defendant further says that the business so transacted 
at said stock yards consists of the daily receipts, sales, and shipments 
of very large numbers of hogs, cattle, sheep, and horses, often amount- 
ing to many thousand head per day, and that a very large mart of 
trade has thus been established at that point, and a vast telegraphic 
business has arisen and is necessary to the transaction of said busi- 
ness, and that it is important, not only to the interests of said Balti- 
more and Ohio railroad and its connections that it be permitted to 
have telegraphic connection at that point in the management of its 
business, but that it is of vast moment to the parties interested in 
trade at that point and to the reli ral pubhie that there be competi- 
tion in lelegraphing, and that there be ho discrimination betw en 
the companies engaged in doing such telegraphic business on the 
part of said Belt Railroad Company, but that the same be free and 

lair to all companies in precisely the same way and to the 
22 same extent, as the business of the several railroads at that 
point is free and untrammeled. 

This defendant further avers that the operation of lines of tele- 
graph in connection with the business of a railroad company is just 
as essentially a part of its business as railroads are conducted and 
operated throughout the United States as is the running of locomo- 
tives, and that it is utterly ruinous to the business of any railroad 
company that its telegraphic business shall be under the control or 
supervision of a hostile telegraph Company ; and this defendant 
avers that said Western Union Telegraph Company, by reason of 
the fact that the Baltimore and Ohio Railroad Company has caused 
to be established and is assisting in maintaining along its railroad 
lines and connections, so far as possible, a new and novel system of 
telegraphy through the Baltimore and Ohio Telegraph Co., is hostile 
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both to said railroad company and to said telegraph company and 
only in so far as compelled so to do w - erant to it anv facilities what- 
ever, and will not grant such facilities upon the same terms and 
conditions as are granted to other railroa i companies. On the con- 
trary the said Western Union Teleg grap! lh Company upon all business of 
the said Baltimore and Ohio Railroad ¢ ompany passing over the lines 
of this defendant company, and upon: ill business of every nature and 
description passing over the lines of this defendant company 

23 makes an extra charge over and above that which it charges 
to other customers sending me ssiges over its said line s, and 
thereby discriminates against this defendant and against its customers: 
that such discrimination is made by charging upon every such mes- 
SAL OC received from this def ndant for transmission over the lines of 
sald complainant COnLpany for five words not a part of said Hicssage 


} 


cul all, and not at all hecessary to be Ir peated, and hot ne Cessary Lo 
be transmitted in said Message, said words being “ By Baltumore 
and Ohio Telegraph.” 

And tis defendant alleges that the putting of such five words in 
said Message and the charging for them Is simply a device for mak- 
Ing a discrimination against this defendant and not otherwise. 

This defendant further alleges that it, the said Baltimore and Ohio 
Ti I graph Company, has accept d thie provisions of the act of (on- 
gress of the United States, ——— July 24th, 1866, entitled “ An 
act to aid in the construction of telegr: uph lines and to secure to the 
Government the use of the same for postal, military, and other pur- 
poses,” and has thereby entitled Lise lf toall t he nigh ts and privileges 
mr sulting from such acceptance. 

This defendant — r alleges that it has complied with the 
statutes of the State of Indiana which require a foreign corpor ation 
doing business in any county in this State to file the evidence of 
authority of its agent, and the resolution of its board of directors 

authorizing service of process to be made upon such agent, 
24 and providing that such service shall be valid, ete., in the 

office of the clerk of the circuit court of the county in which 
such agent is acting, by filing in the office of the clerk of the Marion 
circuit court, such power of attorney and resolution, and by such 
filing stands as to the transaction of business in said county of 
Marion upon equal footing with the said complainant, the Western 
Union Telegraph | ompans y. 

I urth r answerlh this def ndant Suvs that prior LO the establish- 
ment by the aid of the city of lndianapolis as aforesaid of said 
stock vards by said Union Railwav Transfer and Stock Yards Com- 


pany, s tock Vi ards of gre ater O! less capacity, and doing aA vreater ol 
less business in the rece and shipment of stock, and in thi 


vara Ligy aan caring ior bi Same while the same was being bought 
and sold at and about said city of Indianapolis, were maintained 
by various railroads and in different places at and about the city, 
there ‘by making markets for suc! «ck business and places for the 
shipme nt and reshipm nt of sus h sock and for the unloading and 
caring for the same, but that after said city furnished said aid to 
said Union Railway Transfer and Stoc ‘+k Yards Company, and said 
union yards were established, all other such stock yards were aban- 
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doned, and since that time the said complainant stock yard com- 
pany has had and maintained él complete monopoly of said busi- 
ness at and about said city of Indianapolis, and there Is no 
other place at and about said city where such business of 
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shipping, handling, and caring for stock being bought, sold, 
shipped, and transhipped is done or can be done tor the benefit of 
the general public and has not been since that time. 7 
This defendant, further answering, says that before entering upon 
the grounds of said complainant Railway and Stock Yard Com- 
pany for the purpose of setting up its said line of telegraph, this 


defendant approached the auditor and general superintendent of 


said stock yards, having charge of all the business of said company 


at that point, and sought to negotiate with him for the obtaining of 


the right of way for so constructing said line and for the right to 
use and maintain its said line in the premises, and this defendant 
was then and there ready and prepared to pay any reasonable sum 
which might be fixed for such right, but said officer of said com- 
plainant Railroad and Stock Yard Company declined to negotiate 
at all in the premises or toat all consider the proposition, upon the 
ground distinctly stated that said company had entered into the 
contract set out in the complainant’s bill, and under the terms 
thereof was not at liberty to grant to this defendant any rights 
whatever in the premises. 

And this defendant further avers that thereafter, and not before, 
this defendant did set up its line as aforesaid; that in so doing it 
has placed two poles upon the right of way of said railroad com- 

pany, one pole at or about the cravel pit of said COMpPOHy, 
26 [Wo poles In the field belonging to said Railroad and Stock 

Yard Company north of the stock vards, and one pole nl 
the road or way opened and established by sald cOomMany near Its 
principal building at said stock yards and dedicated and thrown 
open by it as a public highway. © And this defendant avers that no 
one of said poles is so placed as in any way to intefere with the 
business of either the complainant telegraph company or said rail- 
road and stock yards company, but are so placed as not in any way 
to bring the lines or poles of this defendant in contact with or near 
the lines or poles of the complainant telegraph company, or in any 
Way to interfere with or damage the property of either ot said COnl- 
plainants in the premises, except in so far as the setting up of said 
poles upon the premises of said railroad and stock yards company 
may as a matter of law constitute a case for nominal damages. 

And this defendant further says that it has been at all times, and 
Is now, ready, willing, and offering to pay any sum that shall be 
fixed as a compensation to said railroad and stock vards company 
for such damages or for the use of such right of way, and it 1s now 
here in open court tendering said payment of the same so soon as 
the amount shall be fixed either by said company or by this honor- 
able court. ; : 

And having fully answered said bill this defendant prays that it 
be hence discharged with its costs. | 

THE BALTIMORE AND OHIO TELEGRAPH CO., 
By HARRISON, MILLER ann ELAM. 


 - 
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STATE OF INDIANA, | Aedes 
: ' - 88: 
Marion f ounty, } 


Duncan T. Bacon, being sworn, says the allegations of the fore- 
going answer are true, as he verily believes. 
DUN 


‘AN T. BACON. 


Subseribed and sworn to before me this 22nd day of December, 
LSS4. 

[SEAL. ] HOWARD CALE, 
Notary Public in and for Marion County, State of Indiana. | 


And afterwards, to wit, at the November term of said court, on 
the 11th day of February, 1885, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 


Come now the parties in the above-entitled cause, by counse |, into 
open court and upon the bill filed herein by complainants and the 
answer thereto filed herein by the defendant, said bill and answer 
being each duly verified, the complainants move the court for a 
temporary restraining order as prayed in their said bill, and the 
court having heard the argument of counsel upon said motion, and 
being fully advised in the premises, does now overrule said motion. 


And afterwards, to wit, at the May term of said court, on the 8th 

day of May, 1885, before the Honorable William A. Woods, 

25 judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 


Come now the complainants, by counsel, and upon their motion 
leave is granted them to file an amended bill herein. 


And afterwards, to wit, at the May term of said court, on the 31st 
dav of July, 1885, before the Honorable William A. Woods, judge as 
aforesaid, the following further proceedings in the above-entitled 
cause were had, to wit: 


-* 


~—— eee 


Come now the complainants and file their joint and several repli- 
cation to the answer of the defendant in the words following, to wit: 


i 
| These repliants, saving and reserving unto themselves all and all 
\, manner of advantage ot exception to the manifold insufficiencies of 
| the said answer, for joint and several replication thereunto say that 
7 they will aver and prove their said bill to be true, certain, and suffi- : 
cient in the law to be answered unto, and that the said answer of ~ 4 
the said defendant is uncertain, untrue, and insufficient to be replied | 
unto by these rephiants ; without this that any other matter or thing 
whatever in the said answer contained, material or effectual in the 
law to be replied unto, confessed and avoided, traversed or denied, 
is true; all which matters and things these repliants are and will be 
ready to aver and prove as this honorable court shall direct, and 
humbly pray as in and by their said bill they bave already prayed. 
McDONALD, BUTLER anp MASON, 


Solicutors for Complainants. 
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2) And this cause now coming on for final hearing on bill, 
answer, and replication, the court finds that the equities are 
with the defendant. 


It is, therefore, ordered, adjudged, and decreed that the bill af 


complaint be, and the same is hereby, dismissed for want of equity, 
and that the defendant recover from the complainants its costs and 
charges in this behalf laid out and expended, taxed at $ 

And thereupon the complainants, in Open court, respectively pray 
cll) appeal LO the Supreme (‘ourt of the United States, which Is hereby 
granted upon their filing bond in the sum of $250, with sufficient 
surety, to be approved by the court. 

And thereupon said complainants now file their bond herein in 
the sum of $250, with Harry C. Sickels as surety thereon, which is 


approved by the court. 


30 The United States of America to The Baltimore & Ohio Tel- 
egraph Company, Greeting : 

You ure here by cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, on 
the second Monday of October next, pursuant LO ei) appeal granted 
by the cireut court of the Lnited States for the 7th circult and 
district of Indiana, wherein The Western Union Telegraph Com- 
pany and The Union Railroad Transfer & Stock Yard Company, 
now known by the hiame and stvle of The Belt Railroad W Stock 
Yard Company, are appellants, and you are appellee, to show cause, 
if any there be, why the decree rendered against the said appellants 
should not be corrected and why speedy justice should not be done 
to the parties in that behalt. 

Witness the Honorable William <A. Woods, judge of the district 
court of the United States for the district of Indiana, this 31st day 
of July, in the year of our Lord one thousand eight hundred and 
eighty-tive. 


[Seal of Circuit Court of the United States, District of Indiana. ] 


WILLIAM A. WOODS, 
Dist. Judge. 


We hereby acknowledge service of the above citation, this 31st 
day of July, 1883. 
HARRISON, MILLER & ELAM, 
Att'y- for Appe llee. 


3] District OF INDIANA: 


| Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full, true, and complete transcript of the proceedings 
had in said court in the cause of The Western Union Telegraph 
Company et al. vs. The Baltimore and Ohio Telegraph Company, 
No. 7893, as fully as the same appears of record and remains upon 
file in my office. 


tae 
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Witness mv hand and the seal of said court, this 4th day of 
August, A. D. 1885. 
[Seal of Circuit Court of the United States, District of Indiana. } 


NOBLE C. BUTLER. Clerk. 
District oF INDIANA: 


I, William <A. Woods, judge of the district court of the United 
States for said district. do certily that ot the date of the foregoing 
certificate Nobie C. Butler was and now is the clerk of the circuit 
court of the United States for said district, and that his attestation 
aforesaid is in due form of law. 

Witness my hand, this 4th day of August, 1SS5. 

) * WILLIAM A. WOODS, Judge. 


[ Endorsed:] No. ——. In the Supreme Court of the United 

States. The Western Union Telegraph Company et al v. The 

Baltimore and Ohio Telegraph Company. Transeript on appeal. 
MeDonald, Butler & Mason, solicitors for appellant. 


Endorsed on cover: Indiana C.C. U.S. No. 927. The Western 
Union Telegraph Company ef al., appellants, vs. The Baltimore & 
Ohio Telegraph Company. Filed September 5, 1585. 


